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] .  \VE  have  already  considered  the  general  rules  in 
regard  to  actions  and  suits  by  vendors  and  purchasers, 
to  which  we  must  now  refer  (a).  But  the  rules  appli- 
cable to  proceedings  in  Court,  where  the  question  re- 
lates to  the  title,  have  been  reserved  for  this  chapter,  in 
order  that  they  may  be  placed  in  immediate  connexion 
with  the  whole  subject  of  title,  upon  which  we  are  about 
to  enter.  But  we  must  first  consider  the  cases  where 
a  purchaser  by  his  contract  is  precluded  from  calling 
for  a  title,  or  where  he  has  by  his  conduct  after  the  con- 
tract waived  his  right. 

2.  The  right  to  a  good  title  is  a  right  not  growing 
out  of  the  agreement  between  the  parties,  hut  is  given 
by  the  law.  But  a  vendor  may  of  course  stipulate  that 
the  purchaser  shall  accept  the  title1,  such  as  it  is  (/>) ; 
hut  a  condition   to  take  a  title  without  its  usual  guards, 


n       ('],.     t.    S.     I. 


(b)    Wilniot     v.    Wilkinson,     (i 
Barn.  &  ( Iress.  506. 
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e.  g.,  a  leasehold  title  without  the  lessor's  title  (c),  or  to 
cast  upon  the  purchaser  a  responsibility  which  belongs 
to  the  seller,  for  example,  to  obtain  the  lessor's  consent 
to  an  assignment,  will  not  be  inferred  from  ambiguous 
expressions,  or  from  notice  of  the  liability  (d). 

3.  In  the  case  of  Freme  v.  Wright  (e),  where  assignees, 
having  a  defective  title,  put  it  up  to  sale,  and  one  of 
the  conditions  stated,  that  the  purchaser  should  have 
an  assignment  of  the  bankrupt's  interest  to  one  moiety 
of  the  estate,  under  such  title  as  he  lately  held  the  same, 
an  abstract  of  which  might  be  seen  at  a  place  named  in 
the  conditions,  the  Vice- Chancellor  stated,  that  a  ven- 
dor, if  he  thinks  fit,  may  stipulate  for  the  sale  of  an 
estate  with  such  title  only  as  he  happens  to  have  ;  and 
he  held,  that  in  this  case  the  assignees  sold  only  such 
title  as  they  had  ;  but  as  it  was  stated  that  the  condi- 
tions of  sale  were  not  circulated  before  the  sale,  the 
purchaser  was  offered  an  inquiry  as  to  this  fact. 

4.  Conditions  like  that  in  Freme  v.  Wright  should  be 
looked  at  with  great  jealousy,  as  they  are  often  traps  for 
the  unwary ;  and  the  Court  should  at  least  expect  the 
fact  to  be  broadly  stated,  that  the  seller  only  sells  such 
title  as  he  has,  without  warranting  the  same. 

Where  a  man  agreed  to  sell  the  two  leases  and  the 
goodwill  in  trade  of  a  house,  &c,  as  he  held  the  same, 
for  twenty-eight  years,  &c,  and  the  purchaser  was  to 
accept  a  proper  assignment  without  requiring  the  lessor's 
title,  although  an  objection  to  the  lease,  which  was 
granted  under  a  power,  was  shown  by  the  purchaser,  he 
wras  upon  various  grounds  held  to  he  concluded  by  the 
agreement :  the  construction  was,  that  he  should  not 

(c)  Souter  v.  Drake,  5  Barn.  &  117. 
Adol.  992;   Spratt  r.  Jeffery,    10  (d)  Lloyd   v.   Crispe,   5  Taunt. 

Barn.  &  Cress.  249  ;   Shepherd  v.  249. 
Kentley,    1  Cro.  Mees.  &   Rose,  (e)  4  Madd.  364. 
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be  at  liberty  to  raise  any  objections  to  the  lessor's  title ; 

he  seller  contracted  to  sell  a  qualified  title  only, 

hat  the  title  of  the  party  who  granted  the  leases 

should  not  be  inquired  into  ;  that  as  the  purchaser  con- 

tra<  ted  to  pay  for  an  assignment  without  requiring  the 

lessor's  title,  it  was  an  unreasonable  construction  that 

he  was  nevertheless  at  liberty  to  object  to  that  title  (/). 

In  a  later  case,  a  condition  that  the  seller  should  not 

be  obliged  to  produce  the  lessor's  title,  was  held  not  to 

.•hide  the   purchaser  from  showing  aliunde  that  the 

was  bad;  and  Lord  Lyndhurst,  C.  B.,  said  that  he 

tot  say  what  his  own  opinion  would  have  been  upon 

vords  of  the  clause  in  Spratt  v.  Jeffery,  but  he  dis- 

lished  them  from  the  words  in  the  case  before  him  ; 

Mderson,  B.,  observed,  that  possibly  upon  the  words 

in  Spratt  v.  Jeffery  he  might  not  have  come  to  the 

■  conclusion  as  the  Court  of  King's  Bench  did  (g) ; 

Gurney,  B.,  said,  that  if  the  vendor  of  a  lease  intend 

rotect  himself  against  showing  a  good  title  in  hisles- 

he  should  use  unambiguous  language  ;  and  Alderson, 

also  observed,  that  Spratt  v.  Jeffery  must  have  been 

ided  on  the  ground  that  the  contract  amounted  to  a 

ver  of  objections  to  the  lessor's  title  altogether,  and  not 

rely  to  a  production  of  it  in  evidence.     He  doubted 

he  decision  could  be  supported  on  any  other  ground. 

seems  clear  that  Spratt  v.  Jeffery  will  not  be  followed 

an  authority. 

f)   Spratt  v.  Jeffery,  10  Barn.  the  two  terms  for  which  they  were 

Cress.  249.      By   the   purchase  demised,  or  an  equivalent  compen- 

a    bad    lease     the    party    may  Ration:    per   Bayley,    J.    p.  2(30; 

"ive   the    same    benefit    as  if  it  qu.  this  doctrine,  and  qu.  the  right 

re  good,   and   if  he  cannot   the  to  recover  upon  eviction. 

or  hia  assignee  has  a  remedy  (g)  Shepherd  v.  Keatley,  1  Cro. 

:r   against    the   grantor  of   the  Mees.  &    Ros.   117;  4  Tyr.  571; 

intiff,     therefore,  see  5  Barn.  &  Adol.  100-2. 
the   premises  foi 
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5.  And  a  man  simply  buying  the  benefit  of  a  pro- 
posal to  take  a  building  lease,  signed  by  the  intended 
lessee  in  the  lessor's  agent's  books,  cannot  ask  equity 
to  relieve  him,  whether  the  landlord  be  bound  or 
not  (//). 

6.  In  Dick  v.  Donald,  in  the  House  of  Lords,  where 
the  articles  of  roup  in  Scotland  bound  the  seller  to  exe- 
cute and  deliver  a  valid  irredeemable  disposition  of  the 
property,  and  to  deliver  to  the  purchaser  certain  speci- 
fied instruments,  "  which  are  all  the  title-deeds  of 
property  in   his,   the   seller's   custody,"  it  was  in, 
that  the  title  was  limited  by  the  articles  of  roup,  bul 
was  decided  otherwise ;  and  Lord  Lyndhurst  said,  1 

he  could  see  nothing  in  the  article  of  roup  to  take  -way 
the  right  to   a  good  title.     A  valid  and  irredee 
disposition,  which  the  articles  undertook  to  give,  mu 
be  by  some  person  having  the  right  to  dispose.     As  to 
the  condition  with  respect  to  the  title-deeds,  he  never 
heard  that  because  the   seller  provides,  by  the  ( 
tion,  that  he  will  give  to  the  purchaser  only  certain  spe 
cified  deeds,  the  purchaser  must  take  a  bad  title,  or  such 
title  as  appears  upon  the  deeds  (/). 

7.  So  where  (j)  by  one  of  the  conditions  of  sale,  the 
seller  was  to  deliver  an  abstract  of  title,  and  to  deduce 
a  good  title,  but  as  to  part  no  title  was  to  be  required 
prior  to  a  certain  award,  and  by  a  subsequent  cond 

the  seller  was   to    deliver  the   title-deeds,   &c,   i 
custody  to  the  largest  purchaser,  "  but  should  n< 
bound  to  produce  any  original  deed  or  other  docu 
than  those  in  his  possession,  and  set  forth  in  the  ab- 
stract, or  which  relate  to  other  property ;"  it  was  consi- 

(/>)   Baxter  v.  Conolly,    1   Jac.  139, post,  ch.  10. 

&  Walk.  576.  (j)  Southhy  v.  Hutt,  5 

(i)    1    Bli-h,    X.   S.    655;    see  Cm.  207. 
Morris  v.  Kearsley,  2  You.  &  Coll. 
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dered  that  the  question  was,  whether  the  conditions 
amounted  to  a  declaration  that  the  purchaser  was  to 
accept  such  title  as  the  vendor  had,  as  was  stipulated  in 
Freme  r.  Wright ;  and  undoubtedly,  the  Court  said,  a 
vendor  may  so  stipulate  ;  but  he  is  bound,  if  such  be 
his  meaning:,  to  make  the  stipulation  intelligible  to  the 
purchaser.  The  purchaser,  in  such  a  case,  could  not 
object  to  any  infirmity  in  the  title,  or  in  the  evidence 
to  verify  it ;  but  it  was  held  that  a  purchaser  could  not 
have  so  understood  a  contract  by  which  it  was  stipulated 
that  the  vendor  should  deliver  an  abstract  and  deduce 
a  good  title.  To  the  contract  in  the  condition,  to  deduce 
and  show  a  good  title,  there  was  no  limitation  or  restric- 
tion ;  but  to  the  contract  to  deliver  up  the  title-deeds  after 
the  completion  of  the  purchase,  there  was  a  restriction 
limiting  the  obligation  to  produce  to  such  only  as  the 
vendor  had  in  his  possession.  If  the  inference  that  the 
restriction  as  to  the  liability  to  deliver  up  certain  deeds 
was  to  apply  to  the  liability  to  produce  them  for  the 
purpose  of  proving  the  title,  was  not  obviously  to  be 
drawn  from  the  conditions,  would  a  court  of  equity 
compel  a  purchaser  to  take  the  estate  without  a  title? 
The  purchaser,  therefore,  was  held  upon  the  terms  of 
the  conditions  not  to  be  bound  to  complete  the  con- 
tract  until  he  had  a  good  title  deduced  and  proved,  either 
by  the  production  of  the  deeds  proposed  to  be  abstracted, 
or  by  such  other  evidence  as  would  prove  the  state- 
ments in  the  abstract  to  be  correct. 

S.  Where  the  sale  was  made  under  a  power  in  an 
annuity  deed,  and  one  plot  of  ground  was  referred  to 
on  a  plan,  and  was  presumed  to  abut  on  a  given  place, 
and  it  was  stated  in  the  condition  that  the  plot  could 
not  be  properly  identified  by  the  seller  by  reason  of  the 
dentil  of  the  party  who  sold  it  to  the  grantor  of  the  an- 
nuity, Int  it   was   fairly  presumed  that   the   purchaser, 
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by  inquiry  in  the  vicinity,  would  be  able  to  ascertain 
the  true  situation,  and  he  was  to  accept  this  plot  hy  the 
description  only  contained  in  the  conveyance  deed  of  it ; 
it  appeared  that  this  plot  did  not  exist  or  could  not  be 
discovered,  and  it  was  held  at  law,  that  the  purchaser 
might  rescind  the  contract,  notwithstanding  there  was 
the  usual  condition,  making  errors  a  subject  of  com- 
pensation (/.). 

9.  In  Clarke  v.  Faux  (I),  an  estate  was  sold  by 
assignees  of  a  bankrupt,  and  a  good  title  was  to  be 
made.  One  of  the  assignees  was  the  purchaser,  and 
took  possession.  He  agreed  to  sell  to  Clarke,  who 
entered  into  possession,  and  paid  part  of  his  purchase- 
money.  A  dispute  was  terminated  by  an  agreement 
that  Clarke  should  pay  the  residue  of  the  purchase- 
money  on  a  day  named,  together  with  interest,  upon 
the  seller  to  him  making  a  good  title  to  the  premises, 
or  otherwise,  if  such  title  should  not  then  be  completed, 
upon  the  seller  executing  at  his  own  expense  a  bond  to 
complete  such  title,  and  to  convey  the  estate  as  soon  as 
the  same  could  be  completed.  A  good  title  could  not 
be  made  by  the  seller  to  Clarke,  but  this  seller  reco- 
vered the  residue  of  the  purchase-money  at  law,  having 
tendered  a  bond  conditioned  for  making  a  good  title  to 
the  purchaser  (m).  The  Court  of  Common  Pleas  held, 
that  the  purchaser  had  shut  his  own  mouth  and  bound 
himself  to  pay  the  money,  on  the  single  condition  of 
having  the  bond  executed.  He  made  no  other  stipu- 
lation in  the  agreement,  which  was  advisedly  entered 
into  with  all  the  difficulties  then  objected  quite  appa- 
rent, and  the  objections  then  taken  at  the  former  time 
existing,  and  known  to  exist.     The  defendant  had  pos- 

(k)   Robinson    v.    Musgrove,   2  (m)  This   is  Willett    v.  Clarke, 

Mood.  &  Rob.  92.  10  Price,  207. 

(/)  3  Russ.  320. 
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session  of  the  property,  and  might  have  had  the  benefit 
of  the  bond,  which  was  all  he  stipulated  for.  He  wTas 
bound  then  to  pay  the  money,  taking  what  he  con- 
tracted for,  the  bond.  Could  the  Court  say  that  he  was 
not  bound  by  such  a  contract  ?  With  its  improvidence 
the  Court  had  nothing  to  do.  It  was  a  valid  contract 
for  good  consideration,  freely  entered  into  on  his  part. 
He  should  have  taken  the  bond,  and  if  the  title  had  not 
been  completed  in  due  time,  he  might  resort  to  his 
remedy  on  the  bond.  But  upon  a  bill  filed  by  this 
purchaser  for  an  injunction  and  a  specific  performance 
if  there  was  a  good  title,  and  if  not  a  return  of  the 
deposit,  it  was  held  that  the  meaning  of  the  parties 
was,  that  the  money  was  to  be  paid  on  the  day  named, 
although  the  title  might  not  then  be  completed ;  but 
subject  always  to  this  condition,  that  the  vendor  had 
the  power  to  complete  it,  and  that  it  was  not  intended 
that  it  should  be  paid  if  the  vendor  did  not  possess 
such  power.  The  stipulation  as  to  the  bond  was  merely 
intended  to  put  a  guard  upon  the  money  being  paid, 
against  supineness  and  delay  in  doing  that  which  it 
was  assumed  the  vendor  had  the  means  of  doing,  and 
which  by  the  agreement  he  engaged  to  do,  viz.,  to 
make  a  good  title  to  the  estate.  The  title,  therefore, 
was  referred  to  the  Master,  the  purchaser  having 
brought  the  money  into  Court  upon  obtaining  an 
injunction. 

10.  When  the  decision  upon  this  point  was  made  in 
the  Court  of  Chancer}',  it  was  not  known  that  the  court 
of  law  had  pronounced  a  unanimous  judgment  the  other 
way,  although  it  was  of  course  known  that  the  seller  had 
recovered  at  law.  If  the  actual  judgment  had  been 
known  it  would  have  been  difficult  to  obtain  such  a  decree, 
for  the  construction  of  legal  instruments  must  be  the  same 
both  in  equity  and  at  law.  and  a  court  of  equity,  unless 
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there  is  an  equitable  ground  arising  out  of  a  contract, 
has  no  power  to  affix  to  it  another  construction,  and 
overrule  a  legal  deeision  upon  it. 

1 1.  In  Beevor  v.  Simpson  (n),  the  Master  of  the  Rolls 
held,  that  a  solicitor,  who  had  been  employed  by  a  per- 
son to  advise  on  the  title  to  a  property,  could  not,  on 
purchasing  the  same  property  from  his  client,  set  up  an 
objection  to  the  title  which  he  did  not  think  of  any 
importance  when  advising  his  principal;  and,  further, 
that  although  there  were  two  partners,  and  the  purchaser, 
who  was  one  of  them,  did  not  personally  interfere  with 
the  title  or  the  purchase  by  his  client,  and  swore  by  his 
answer  that  he  had  no  recollection  of  the  title  at  the 
time  of  his  purchase,  yet  these  circumstances  did  not 
vary  the  rule. 

12.  A  proviso,  that  in  case  the  vendors  could  not 
deduce  a  good  and  marketable  title,  such  as  the  pur- 
chaser or  his  counsel  should  approve,  or  if  the  purchaser 
should  not  pay  the  purchase-money  on  the  appointed 
day,  the  agreement  should  be  utterly  void,  it  being  the 
intention  of  the  parties  that  no  action  or  suit  in  equity 
should  be  brought  thereon,  was  held  not  to  authorise 
the  seller  to  say  he  cannot  answer  the  objections  to  the 
title,  and  therefore  the  contract  was  void.  The  mean- 
ing is,  that  if  the  seller  cannot  make  a  title  by  the  time 
mentioned,  the  contract  shall  be  void  as  against  him, 
and  the  purchaser  has  a  right  to  be  off  his  bargain.  So 
e  contra,  if  the  purchaser  does  not  pay  the  money,  the 
seller  may  avoid  the  contract,  but  the  purchaser  cannot 
say,  "  I  am  not  ready  with  my  money,  therefore  I  will 
avoid  the  contract,"  nor  can  the  seller  say,  "  My  title  is 
not  good,  therefore  I  shall  be  off."  It  would  be  a  mon- 
strous construction  if  either  party  could  vitiate  the  agree- 
ment by  refusing  to  perform  his  part  of  it  (o). 

(n)  Tamlyn,  69.  (o)   Roberts  v.  Wyatt,  2  Taunt. 

268. 
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13.  But  where  (p)  there  was  the  common  condition, 
that  errors  in  description  should  not  annul  the  contract, 
but  that  there  should  be  an  abatement  or  equivalent,  fol- 
lowed by  a  stipulation,  that  if  the  counsel  of  the  pur- 
chaser should  be  of  opinion  that  a  marketable  title 
could  not  be  made  by  the  time  stipulated,  the  agreement 
should  be  void  and  delivered  up  to  be  cancelled  ;  it  ap- 
peared that  the  seller  could  make  a  title  to  two-thirds 
only  of  the  freeholds  sold  in  fee  simple,  and  that  he  had 
only  a  life  interest  in  the  remaining  one-third,  and  in 
the  copyholds  sold.  And  it  was  held  that  the  pur- 
chaser was  not  entitled  to  a  specific  performance  with 
an  abatement.  For  this  title  did  not  of  course  fall 
within  the  condition  as  to  errors  of  description,  and  the 
clause  avoiding  the  contract  was  the  contract  of  both 
the  vendor  and  purchaser.  The  Court  considered  that 
they  might  both  think  it  equally  to  their  interest  that 
the  agreement  should  be  put  an  end  to  if  the  counsel  of 
the  purchaser  should  be  of  opinion  that  a  marketable 
title  could  not  be  made.  There  appeared  to  be  nothing 
unreasonable  in  that.  There  might  be  circumstances 
which  might  make  it  very  proper  for  both  parties  to 
insert  that  term,  and  as  it  was  the  contract  of  both 
parties,  the  Court  could  not  make  a  new  contract  for 
them.  The  parties  themselves  had  stipulated,  that  in  a 
given  event,  which  happened,  the  agreement  should  be 
void. 

14.  This  case  docs  not  contradict  that  of  Roberts  r. 
Wyatt :  it  did  not  decide  that  the  purchaser  could 
wantonly  reject  the  title  by  asserting  that  it  was  bad, 
but  that  the  contract  should  be  void  in  the  case  pro- 
vided for,  viz.,  the  purchaser's  counsel  being  of  opinion 
that  the  title  was  bad.  His  counsel  was  of  that  opinion, 
and  the  soundness  of  his  opinion  was  not  disputed.  The 
Court  held,  not  that  this  stipulation  relieved  the  seller 

(/;)   Williams  \.  Edwards,  2  Sim.  78. 
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from  making  a  title  if  he  could,  but  that  as  he  could  not 
make  a  title,  it  relieved  him  from  the  common  equity 
to  convey  what  interest  he  had  with  an  abatement. 
The  seller  would  have  been  at  liberty  to  show  that  the 
title  was  a  good  one,  and  that  the  opinion  of  the  pur- 
chaser's counsel  was  erroneous,  for  such  a  stipulation  is 
understood  to  mean  a  reasonable  objection. 

15.  A  stipulation  in  a  contract  that  if  the  seller  do 
not  make  a  title  by  a  given  day,  or  the  like,  the  con- 
tract shall  be  void,  means  in  construction  of  law,  void 
at  the  option  of  the  purchaser,  who  may  enforce  it  not- 
withstanding the  proviso  (</). 


16.  Sometimes  a  purchaser  has  waived  his  right  to 
object  to  the  seller's  title.  Upon  an  express  waiver 
little  difficulty  is  likely  to  arise,  but  in  most  cases  the 
waiver  is  not  express,  but  implied  from  the  conduct  of 
the  purchaser,  and  I  propose  to  consider,  1.  What  will 
amount  to  an  implied  waiver  ;  2.  How  far  such  a  waiver 
may  be  modified  or  altogether  nullified  by  subsequent 
conduct  or  discoveries. 

A  purchaser  by  entering  into  possession  is  generally 
held  by  that  act  to  have  waived  the  objections  to  title  (r), 
for  where  a  purchaser,  knowing  of  an  objection  to  a  title, 
enters  into  possession  of  the  estate,  he  may  be  considered 
to  have  himself  executed  the  purchase  (s). 

1/.  The  question  in  each  case  is  one  of  fact :  did  the 
purchaser  mean  to  waive,  and  has  he  actually  waived 
his  right  of  examining  the  title  (7)  ?  although  his  in- 
tention will  be  inferred  from  his  acts,  and  no  direct 
expression  of  it  is  required.  His  silence,  as  we  shall 
see,  may  be  tantamount  to  the  clearest  expression  of 
being  content  with  the  title. 

(7)   Rippingall  r.  Lloyd,  2  Nov.  by,  2  Swanst.  222. 
&  .Mann.  410.  (s)  See  3  P.  Wins.  193;  VVar- 

(?•)  Fludyer  v.  Cocker,    12  Ves.  ren  v.  Richardson,  You.  3. 
jun.  27;   see  Dinks  i.  Lord  Roke-  (/)   3  Swanst.   L68. 


J  2  RIGHT    OF    SPORTING. 

18.  Where  a  title  could  not  be  made  to  a  most  im- 
portant, although  a  small  part  of  the  estate,  and  the 
seller  was  in  treaty  to  obtain  a  title  by  means  of  an 
exchange,  but  the  time  for  completing  the  purchase 
having  arrived,  the  purchaser,  after  warning  from  the 
seller's  agent  of  what  the  operation  of  his  taking  pos- 
session would  be,  took  forcible  possession,  and  en- 
couraged the  owner  of  the  part  wanted  to  ask  an  unrea- 
sonable consideration  for  it,  in  consequence  of  which 
the  treaty  for  the  exchange  went  off,  the  Court  held 
that  the  purchaser  had  waived  the  objection  to  the  want 
of  title,  but  not  to  a  confirmation.  The  Lord  Chan- 
cellor said,  he  had  turned  it  much  in  his  mind,  whether 
there  was  not  a  ground  arising  from  the  purchaser's 
conduct,  that  he  had  bound  himself  not  to  make  any 
further  objection  about  the  small  part,  and  would  have 
been  glad  to  have  found  a  line  to  do  that,  but  there  was 
not,  as  the  matter  had  not  totally  ended  there  (?/). 

19.  So  in  a  case  before  referred  to,  where  a  right  of 
sporting  was  not  noticed  in  the  particulars  of  sale, 
but  was  mentioned  in  the  abstract  of  title  and  known 
to  the  purchaser's  solicitor,  but  neither  of  them  gave 
any  intimation  of  it,  and  the  purchaser  upon  his  own 
application  was  let  into  possession,  it  was  held  that  he  had 
not  only  waived  the  objection,  but  was  not  even  entitled 
to  any  compensation.  The  Court  considered,  that  on 
the  purchaser's  being  let  into  possession,  the  contract 
was  completed,  except  the  execution  of  the  conveyance 
and  the  payment  of  the  purchase-money,  and  the  objec- 
tion having  been  waived  could  not  be  set  up  again 
without  some  act  of  the  seller's,  or  of  some  person 
authorised  by  him  (x). 

20.  And  where  by  the  contract  the  purchaser  was  to 
be  let  into  immediate  possession,  and  was  to  pay  interest 

(u)  Calcraft  v.  Roebuck,  1  Ves.  (x)  Burrell  v.  Brown,   J  .lac  &: 

jun.  221.  .  Walk.   168. 
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for  a  year,  when  the  purchase-money  was  to  be  paid 
on  having  a  good  title,  and  possession  was  given  accord- 
ingly, and  an  abstract  delivered,  to  which  no  objection 
was  made,  but  the  purchaser  had  delayed  to  complete 
the  purchase  for  upwards  of  three  years  after  the  day 
named,  and  had  not  paid  all  the  interest  due,  the  Court 
compelled  him  to  accept  the  title  without  any  investi- 
gation (ij). 

21.  In  a  later  case,  where  also  possession  was  given 
under  the  contract,  and  the  abstract  was  delivered,  and 
the  purchaser  allowed  more  than  two  years  to  elapse 
before  he  took  any  objection  to  the  title,  which  was 
about  one  year  and  a  half  after  the  time  when  the  con- 
tract should  have  been  completed,  and  in  the  meantime 
he  had  made  alterations  in  the  houses  and  let  them,  and 
written  several  letters,  apologising  for  not  having  paid 
the  purchase-money,  he  was  decreed  by  his  conduct  to 
have  accepted  the  title.  The  alterations  of  the  pre- 
mises, and  the  letting  them,  were  considered  acts 
strongly  indicating  an  acceptance  of  the  title,  and  the 
letters  appeared  to  be  founded  upon  an  acceptance  of 
the  title,  for  till  the  title  was  accepted,  the  purchaser 
was  not  bound  to  pay  the  money  (z). 

22.  In  a  still  later  case,  the  purchaser,  by  his  answer, 
swore  that  he  did  not  mean  to  waive  his  objections  to  the 
title,  but  the  Court  said,  that  if  a  party  acts  in  a  manner 
from  which  it  may  be  implied  he  does  not  mean  to 
object  to  the  title,  he  cannot  afterwards,  at  a  distance 
of  time  when  evidence  perhaps  is  lost,  insist  upon 
objections  to  the  title. 

23.  In  a  case  which  arose  out  of  a  sale  in  bankruptcy, 

(y)  Fleetwood  v.  Green,  15  Ves.  Noel,  1  Madd.  310  ;  see  3  Swanst. 
jun.  594  ;  see  3  Swanst.  172.  172  ;  Hall  r.  Laver,  3  You.  &  Coll. 

(z)   Margravine  of  Anspach  v.      291. 
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where  the  purchaser  was  the  bankrupt's  son,  and  he  pur- 
chased with  knowledge  of  an  objection  to  the  title,  and 
after  some  months  granted  a  lease  for  fourteen  years  to  a 
son-in-law  of  the  bankrupt,  who  was  in  possession  under 
the  bankrupt,  the  purchaser  was  held  to  have  waived 
the  objections  to  the  title  which  really  did  exist.  It 
was  considered  that  he  had  purchased  the  estate  to 
keep  it  in  his  family,  to  keep  possession  while  he  could 
and  then  shuffle  with  objections  to  the  title.  The  pur- 
chaser intended  to  give  the  lessee  possession  under  his 
title  as  purchaser,  and  intended  to  waive  all  objections 
to  the  title,  for  there  were  no  objections  of  which  he  had 
not  from  the  very  first  been  fully  aware  (a).  The 
ground  relied  upon,  that  the  purchaser  intended  to  waive 
all  objections,  is  not  reconcilable  with  the  other  ground, 
that  he  intended  to  shuffle  with  the  title.  The  mere 
grant  of  a  lease  cannot  of  itself  be  deemed  an  ac- 
ceptance of  a  bad  title,  but  coupled  with  other  circum- 
stances, it  was  in  the  above  case  held  to  amount  to  a 
waiver  of  the  objections. 

24.  In  a  later  case,  where  under  an  agreement  for  a 
lease,  the  tenant  entered  into  possession,  and,  without 
requiring  a  title,  returned  a  draft  of  a  lease  sent  by  the 
lessor  with  alterations,  which  were  acceded  to,  and  the 
draft  was  engrossed,  and  then  disputes  arising,  a  bill 
was  tiled  by  the  Lessor  for  a  speeifie  performance,  and 
the  lessee  insisted  upon  his  right  to  have  the  title  pro- 
duced, the  Court  was  of  opinion  that  he  had  by  his 
conduct  waived  all  objections  to  the  title  (b). 

•J.").  If  a  person  be  already  in  possession  under  the 
seller,  and  the  purchaser  grant  him  a  lease,  that  will  be 

(a)  Ex    parte   Sidebotham,     1  (b)     Warren     v.     Richardson, 

Mont.  &  Ayr.  655;  ex  parte  Bar-       Vou.  1, 
i  in  jinn,  -2  Mont.  &   \\r.  255. 
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held  to  be  a  taking  possession,  for  the  possession  of  the 
tenant  is  the  possession  of  the  landlord  (c). 

2(>.  But  if  possession  is  authorised  by  the  contract 
to  be  taken  before  a  title  is  made,  the  fact  of  posses- 
sion cannot  by  itself  be  used  against  the  purchaser  (</), 
for  that  would  be  contrary  to  the  very  terms  of  the  con- 
tract (e). 

27.  And  where  a  purchaser  is  entitled  to  call  for  a 
good  title,  his  taking  possession  with  the  concurrence  of 
the  vendor  will  not  amount  to  a  waiver  of  any  right ; 
and  the  subsequent  delivery  of  abstracts  or  negotiations 
on  the  subject  of  title  render  this  clear  (f). 

28.  And  if  a  purchaser  do  take  possession,  with  notice 
of  a  defect  which  it  is  understood  is  to  be  remedied,  he 
cannot  be  compelled  to  complete  his  purchase,  but 
may  recover  his  deposit  if  the  title  be  not  made  good, 
unless  it  could  be  made  out  that  he  was  to  take  the 
title  as  it  stood  ;  when  the  event  is  ascertained  that  a 
good  title  cannot  be  made,  he  is  entitled  to  have  his 
deposit  back  (g). 

29.  Acts  of  ownership,  after  an  authorised  posses- 
sion, are  of  no  importance  ;  for  what  can  be  the  purpose 
or  advantage  of  taking  possession,  except  to  act  as 
owner  ?  And  a  fall  of  underwood  in  due  course  is  no 
more  than  gathering  a  crop  of  corn  or  hay  (h).  Nor 
would  more  important  acts  of  ownership  of  themselves 
amount  to  a  waiver  of  a  good  title. 

30.  In  Small  v.  Attwood  (i),  where  the  purchasers, 
who  had  been  in  possession,  filed  a  bill  to  set  aside  the 

(c)  Ex    parte     Sidebotham,    1  (/)    Burroughs    v.    Oakley,    3 
Mont.  &   Ayr.  655;    2  Mont.  &      Swanst.  159. 

Ayr.  255.  (g)  Duncan  v.  Cafe,    2   Mees. 

(d)  Dixon    v.   Astley,    1    Mer.      &  Wels.  244. 
133,  and  see  ch.  4,  s.  4,  supra.  (h)  S.  C. 

(e)  Stevens  r.Guppy, 3  Russ.l 71.  (i)  See  You.  506,  507. 
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contract  on  the  ground  of  fraud,  it  was  objected 
by  the  seller  that  great  alteration  had  taken  place 
in  the  property ;  that  the  trees  had  been  cut  down, 
and  the  surface  had  been  altered ;  but  the  Court 
observed  that  all  this  was  in  the  natural  exercise  of  the 
rights  of  the  supposed  owner  of  the  property.  There 
wTas  no  suggestion  that  satisfied  the  Court  in  point  of 
evidence,  that  the  purchasers  had  not  acted  fairly  in 
the  management  of  the  property  ;  the  whole  was  inci- 
dent to  the  act  done  by  the  seller  ;  they  were  put  into 
possession  as  owners,  and  they  conducted  themselves  as 
owners  till  they  discovered,  as  they  thought,  that  they 
had  been  imposed  upon,  and  they  then  stayed  their 
hands  and  instituted  the  suit. 

31.  Attempting  to  resell  the  estate  is  an  important 
circumstance  upon  this  question  of  waiver,  but  that,  like 
all  other  acts,  may  be  explained ;  it  may  have  taken 
place  before  any  opinion  was  taken  upon  the  title, 
although  the  objection  was  known  ;  or  it  may  have  been 
made  in  order  to  ascertain  the  value,  without  intend- 
ing to  sell  the  property  (k) ;  or  it  may  be  upon  the  pre- 
sumption that  a  good  title  will  be  made.  An  actual 
resale,  indeed,  as  far  as  mere  title  is  concerned,  can 
seldom  be  deemed  an  acceptance  of  it,  because  unless 
the  first  purchaser  has  bound  the  second  to  take  the 
title  as  it  stands,  the  former  must  intend  to  obtain 
a  good  title  himself  in  order  to  confer  it  on  the 
latter.  Where  a  title  cannot  be  made  to  a  portion  of 
the  estate,  and  the  purchaser  attempts  to  resell  that 
portion,  that  unexplained,  or  an  actual  resale,  would 
show  that  he  did  not  consider  that  portion  (however 
in  fact  complicated  with  the  estate)  as  material  to  the 
enjoyment  of  the  bulk  of  the  property,  and  therefore  it 

(k)  Knatchbull  v.  Cireubor,  1  Madd.  170. 
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would  be  so  far  a  waiver,  that  he  would  be  compelled 
to  complete  his  purchase,  with  a  compensation  for  the 
portion  so  offered  to  sale  or  sold  (I). 

32.  So  the  preparation  of  a  conveyance  may  be  an 
important  fact,  as  amounting  to  evidence  that  the  par- 
ties had  arrived  at  a  stage  of  proceeding  subsequent  to 
the  question  of  title,  and  may  be  supposed,  therefore,  to 
have  removed  or  abandoned  all  objections  (m).  But  this 
clearly  is  only  a  circumstance  from  which  such  an  infer- 
ence may  be  drawn.  Standing  by  itself,  it  is  not  very  im- 
portant ;  for  in  many  cases  the  conveyance  is  prepared 
upon  the  belief  that  the  title  will  be  cleared  up. 

33.  If  a  purchaser,  having  full  notice  that  he  is  not 
to  expect  a  title  beyond  a  limited  period,  concludes  an 
agreement  for  purchase,  he  will  be  held  to  have  waived 
his  right.  This  is  by  matter  of  notice,  and  not  of  con- 
tract (n). 

34.  But  a  purchaser  cannot  be  held  to  have  waived 
objections  to  a  title  because  his  counsel  has  approved  of 
the  title.  Lord  Eldon  determined,  that  where  an  ab- 
stract is  laid  before  counsel,  who  approves  the  title,  his 
approbation  is  not  to  be  taken,  as  against  the  person 
consulting  him,  as  a  waiver  of  all  reasonable  objections; 
the  Court  cannot  compel  a  specific  performance  upon 
the  ground  of  an  opinion  which  it  may  think  wrong. 
The  purchaser  may  either  take  an  opinion  from  some 
other  counsel,  or  the  one  first  consulted  may  correct 
his  error  in  a  further  opinion  (o).  This,  it  may  be 
observed,  was  always  the  understanding  of  the  Pro- 
fession. 

35.  And  although  a  purchaser's  solicitor  state  that 

(/)  See  Knatchbull  i.  Grueber,  («)  See  3  Mer.  G4. 

ubi  sup.  (o)   Deverell    r.    Lord    Bolton, 

(m)  Burroughs    v.    Oakley,     3       18  Ves.  505. 
Swanst.  159. 
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all  the  objections  to  the  title  are  removed  save  one,  and 
make  such  a  statement  in  a  case  submitted  to  counsel, 
yet  if  the  seller  file  a  bill,  the  purchaser  will  be  enti- 
tled to  a  general  reference  as  to  title.  The  Master  of 
the  Rolls  observed,  that  the  purchaser  by  his  contract 
was  not  bound  to  complete  his  purchase  without  a  full 
and  marketable  title,  and  he  had  not  done  any  act  to 
the  prejudice  of  the  seller,  either  with  respect  to  the 
possession  of  the  property  or  otherwise,  which  could 
affect  his  right  to  such  marketable  title.  As  to  the 
waiver,  the  effect  of  the  correspondence  between  the 
solicitors,  and  the  statement  in  the  case  for  the  opinion 
of  counsel,  amounted  to  no  more  than  this,  that  accord- 
ing to  the  advice  which  he  had  received,  he  was  then 
willing  to  complete  his  contract,  provided  the  objection 
as  to  the  intestacy  was  removed.  That  objection,  how- 
ever, was  never  removed,  and  the  voluntary  assurance 
given  at  that  particular  time  would  not  create  a  legal 
obligation  upon  him  to  relinquish  in  all  future  pro- 
ceedings his  original  right  to  a  marketable  title.  It 
might  turn  out  upon  inquiry  before  the  Master  that  he 
had  been  ill  advised  as  to  the  effect  of  some  of  the 
objections  originally  taken  to  the  abstract  ;  or  it  might 
turn  out  that  there  was  matter  destructive  of  the  title 
of  the  seller,  which  did  not  appear  upon  the  abstract 
[but  this  of  course  would  furnish  a  distinct  ground], 
and  the  reference  to  the  Master  was  therefore  made 
general  as  to  the  title  (/>). 

:,(').  The  acceptance  of  an  abstract  as  satisfactory 
only  waives  the  objections  in  the  abstract  :  and  if  in 
such  a  case  the  purchaser  can  prove  the  title  bad,  of 
course  the  contract  could  not  be  enforced  (q). 

(p)  Lesturgeon    v.    Martin,  (?)  1  Yo.  &  Coll.  570,  571. 

Myl.  cV-  Kee.  455. 
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37-  And  of  course  a  man  may  have  accepted  the 
title  as  it  appears  upon  the  abstract,  and  yet  not  have 
waived  his  right  to  have  it  proved  as  stated  (r). 

38.  Statements  in  the  abstract  that  the  seller  has  not 
in  his  possession  or  power  certain  of  the  deeds,  or  has 
them  not  in  his  possession,  will  bind  the  purchaser,  if 
he  proceed  with  the  treaty  without  objecting  on  this 
head,  not  to  object  that  those  deeds  are  not  delivered 
up  to  him  on  the  completion  of  the  purchase ;  but  they 
do  not  inform  him  that  the  vendor  is  unable  to  give 
any  proof  of  the  existence  or  contents  of  the  docu- 
ments set  out  in  the  abstract  (.?). 

39.  And  where  an  action  was  brought  by  a  purchaser 
to  recover  his  deposit  for  a  mis-description  of  the  re- 
strictions in  the  lease  by  which  the  property  was  held  ; 
an  abstract  had  been  delivered,  with  a  general  state- 
ment of  the  restrictions,  which  did  not  give  full  infor- 
mation ;  objections  were  taken  to  the  title,  which  were 
of  no  weight,  or  were  answered,  but  the  purchaser  never 
required  to  see  the  lease.  Upon  the  trial  the  objection 
was  taken  by  the  purchaser  when  the  lease  was  pro- 
duced. It  was  insisted  that  he  had  by  his  conduct 
waived  the  objection.  The  Court  decided  that  there 
was  no  waiver,  but  the  purchaser  stood  at  the  trial,  as 
he  might  do,  upon  his  legal  right  (t). 

40.  We  may  here  observe,  that  a  purchaser  may,  by 
simple  acquiescence,  be  held  to  have  waived  objections 
to  the  title,  although  he  has  not  taken  possession  (//). 
But  if,  having  purchased  out  of  Court,  he  go  in  under 
a  decree,    in   a  suit   instituted   for   administering   the 

(?•)  Southhy  r.  Hutt,  2  Myl.  &  C.  370. 

Cra.  207.  (k)   Fordyce    v.    Ford,    4    Bro. 

0)  S.  C.  C.  C.  494;   see  6  Ves.  jun.  670  ; 

(/)  Flight  v.  Booth,  1  Bin?.  N.  3  Mer.  140. 

c  2 
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estate,  he  will  not  be  precluded  from  taking  any  objec- 
tion which  he  otherwise  might  have  taken  (x). 

4 1 .  Possession  being  taken  is  an  implied  agreement  to 
pay  interest  (j/),  and  would  have  weight  as  to  costs  (z). 

42.  Where  the  vendor  in  a  contract  for  sale  makes  it 
part  of  the  contract  that  the  purchaser  shall  be  let  into 
immediate  possession,  and  a  question  afterwards  arises 
whether  it  is  a  case  for  compensation  as  to  a  part  to 
which  he  is  unable  to  make  a  title,  the  seller  cannot 
turn  the  purchaser  out  of  possession,  and  afterwards 
file  a  bill  for  a  specific  performance.  The  purchaser 
had  a  right  to  retain  possession  under  the  contract 
until  a  conveyance  should  be  executed,  provided  the 
difficulty  about  the  title  could  be  set  to  right.  But  the 
seller  by  his  act  destroyed  the  contract  (a). 


43.  In  Calcraft  v.  Roebuck,  where  the  Court  thought 
they  could  have  held  the  conduct  of  the  purchaser  in 
taking  forcible  possession  of  the  estate,  with  full  know- 
ledge of  the  want  of  title  to  a  part  of  it,  as  amounting 
to  a  waiver  of  all  objection  (b),  if  the  matter  had  totally 
ended  there,  yet  held  that  the  waiver  was  restricted  so 
far,  that  although  he  was  compelled  to  complete  the 
purchase,  he  was  entitled  to  a  compensation  for  the  part 
to  which  a  title  could  not  be  made.  This  was  in  con- 
st squence  of  what  passed  subsequently  to  his  taking 
possession  ;  for  the  Court  could  not  infer  from  his  con- 
duct, though  he  took  possession  with  violence,  that  he 
in  his  own  mind  did  agree  to   quit  his  hold  upon  this 

(x">  Oann   v.  Cann,    1    Sim.   &  ch.  16,  s.  2. 
Stu.  284.  (a)  Knatchbull    r.    Grueber,    3 

(//)  See  12  Ves.  jun.  "27;   ;is  to  Mer.  12  1. 
rent,  vide  supra.  (£)  Supra,   vol.    1,    p.  524;    1 

{z)  Sec  !•";  Ves.  jun.  464,  post  Ves.  jun.  "224. 
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demand,  nor  that  the  seller  understood  him  to  do  so, 
for  the  latter  treated  with  him  for  a  compromise  subse- 
quent to  the  taking  possession  ;  therefore  if  he  fixed 
him  with  the  possession,  it  was  more  in  the  nature  of 
a  penalty,  which  was  an  impossible  ground  for  this 
purpose. 

44.  This  is  an  instance  where  possession  improperly 
taken  is  yet,  by  the  acts  of  the  parties,  prevented  from 
operating  altogether  as  a  waiver.  So  where  the  pos- 
session is  properly  obtained,  but  the  acts  would  of  them- 
selves amount  to  a  waiver,  they  may  be  so  qualified  by 
the  purchaser  as  to  render  them  inoperative.  As  where 
a  purchaser  being  in  possession,  and  knowing  the  in- 
firmity of  the  title,  did  several  acts  from  which  it  might 
be  inferred  that  he  did  not  consider  a  small  portion 
of  the  estate,  to  which  a  title  could  not  be  made, 
important  to  the  enjoyment  of  the  estate  itself,  or  the 
title  to  it  of  consequence,  yet  they  were  not  held  to  be 
conclusive  circumstances,  because  he  was  constantly 
asking  for  the  title  to  this  part  of  the  property,  and 
never  appeared  to  have  lost  sight  of  a  good  title,  but 
from  first  to  last  insisted  upon  it.  And  the  title  was 
not  incurable,  but  might  have  been  rendered  good,  if 
certain  inquiries  were  satisfactorily  answered ;  it  was 
not  absolutely  but  contingently  bad.  The  Court  ob- 
served, that  a  man,  by  going  on  to  treat,  does  not  waive 
an  objection  he  is  constantly  insisting  upon.  If  nothing 
had  been  said  of  this  part  after  the  title  to  it  had 
been  found  defective,  the  objection  might  have  been 
considered  as  waived,  but  here  he  is  perpetually  desiring 
to  have  a  good  title.  A  treaty  cannot  waive  that  which 
he  treats  about  (c). 

45.  And  if  a  purchaser  have  actually  waived  his  right 
to  call  for  a  title,  and  afterwards,   for  the  purpose  of 

(c)  Knatchbull   v.  Grueber,  1  Madd.  170. 
C   3 
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settling  a  conveyance,  a  deed  is  produced  which  shows 
a  bad  title,  he,  notwithstanding  his  waiver,  will  not  be 
compelled  in  equity  to  accept  the  bad  title  (d).  This 
was  decided  in  Warren  v.  Richardson.  The  Lord 
Chief  Baron  observed,  that  though  the  Court  thought 
the  purchaser  had  by  his  conduct  waived  that  right, 
it  had  come  out  collaterally,  that  the  vendor  could  not 
make  a  title  according  to  his  contract.  It  would  be  a 
great  hardship  upon  a  party  to  force  him  to  accept  a 
title  which  was  ascertained  to  be  defective.  It  would 
be  contrary  to  all  the  rules  which  prevail  upon  the  sub- 
ject of  specific  performance.  The  principles  upon  which 
courts  of  equity  have  proceeded  on  the  subject  of  spe- 
cific performance,  do  not  make  a  decree  for  a  specific 
performance  the  necessary  consequence  under  all  cir- 
cumstances of  an  agreement.  Circumstances  of  hard- 
ship often  prevent  it.  They  recollect  that  the  party  is 
not  without  remedy,  for,  though  he  should  be  refused  a 
specific  performance,  he  has  left  to  him  his  action  upon 
the  agreement.  What  created  the  difficulty  in  this  case 
was,  that  the  conduct  of  the  party  had  barred  his  right 
to  the  usual  investigation  into  the  title,  and  this  defect 
was  a  defect  of  title.  If  the  objection  had  been  to  the 
conveyance  merely,  the  defendant  would  have  had  the 
full  benefit  of  it  without  any  doubt.  But  the  objection 
was  of  another  description  :  it  was  an  objection  to  the 
title :  it  stood  decided  upon  the  record,  that  the  de- 
fendant had  waived  his  right  to  call  upon  the  plaintiff 
for  the  production  of  his  title  ;  on  the  other  hand,  it  was 
clear  that  the  plaintiff  could  make  no  good  title,  and  if 
the  defendant  took  it,  it  would  be  defective. 

4(>.   In  one  ease,  Mansfield,  C.  J.,  left  it  to  the  jury  to 
saj  whether,   upon  certain   letters  written  by  the  pur- 
chaser, there  had  not  been  a  waiver  of  the  objections  to 
Warren   i.  Richardson,   You.  \, infra, 
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the  title.  The  jury  found  there  had  been  no  waiver, 
and  the  C.  J.  afterwards  said,  he  was  very  indulgent  to 
the  seller  in  putting  the  question  of  waiver  to  the  jury  (f). 

47.  If  a  purchaser  take  possession  under  a  contract, 
and  he  afterwards  rejects  the  title,  he  must  relinquish 
the  possession,  and  equity  cannot  prevent  the  vendor 
from  turning  him  out  by  an  ejectment,  although  he  may 
have  expended  money  in  improvements  (g). 

48.  I  may  here  observe,  that  according  to  a  decision 
of  Hart,  L.  C.  in  Ireland,  if  a  purchaser  having  two 
grounds  to  be  discharged,  e.  g.,  a  bad  title  and  the  fell- 
ing of  ornamental  timber  by  the  seller  after  the  sale, 
elects  to  go  upon  the  objection  to  title,  it  does  not  amount 
to  an  abandonment  of  the  other  objection.  It  cannot  be 
said,  the  Court  observed,  that  when  one  contests  the 
right  to  be  held  to  his  purchase,  that  he  waives  one 
ground  whilst  he  continues  to  insist  upon  another. 
Perhaps  he  was  not  aware  of  the  equitable  principle  that 
an  alteration  in  the  thing  sold  in  particular  cases  will 
entitle  the  purchaser  to  be  discharged.  Even  if  he  was 
conversant  with  the  doctrine  of  the  Court,  he  might  also 
be  aware  that  it  had  exercised  its  authority  over  pur- 
chasers sometimes  in  an  arbitrary  and  undefined  man" 
ner.  He  might  think  that  the  Court  would  compel  him* 
upon  compensation,  to  complete  the  contract,  and  think- 
ing that  no  compensation  would  meet  the  precise  case, 
endeavour  upon  the  other  ground  to  rid  himself  of  it 
altogether.  On  that  ground  he  had  failed,  for  a  good 
title  was  shown,  but  it  was  still  open  to  him  to  resort 
to  the  objection  for  waste  done  {h).  It  might  not, 
however,  be  safe  for  a  purchaser  to  act  upon  this 
precedent. 

(/)  Wilde  r.  Fort,  4  Taunt  334.  (h)  Magennis  v.  Fallon,  2  Moll. 

(</)    Xirloson  v.  Words  worth,  2  591  ;    and    see    Flight    v.    Booth, 

Swanst.  365.  supra. 
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49.  Where  a  purchaser  took  counsel's  opinion  upon 
the  abstract,  who  approved  of  the  title,  subject  to  some 
matters  which  were  cleared  up,  and  three  months 
afterwards  objected  to  the  contract,  on  the  ground  that 
what  was  called  a  ground-rent  in  the  particulars  was  a 
rack-rent ;  Lord  Eldon,  although  the  particulars  of  the 
rent  reserved  appeared  upon  the  abstract,  said,  that  he 
did  not  think  it  necessary,  because  the  opinion  of  a 
conveyancer  had  been  had,  to  force  the  party  to  take  a 
subject  essentially  different  from  that  which  he  con- 
tracted to  purchase,  and  on  which  alone  that  opinion 
was  called  for  (i). 

50.  If  a  man  purchase  as  agent  for  another,  and  the 
title  is  not  accurately  described  in  the  particulars,  the 
agent  cannot,  without  a  fresh  authority,  by  any  act  done 
by  him  unsanctioned  by  previous  authority  or  sub- 
sequent approbation,  bind  the  real  purchaser  either  at 
law  or  in  equity,  for  an  agent  cannot  change  the  nature 
of  his  authority,  but  must  have  a  fresh  one  for  a  different 
agreement.  But  when  the  purchaser  and  his  counsel 
know  the  real  nature  of  the  interest  sold,  and  still  act 
upon  the  agreement,  there  may  be  enough  to  amount 
to  approbation  of  the  agent's  act,  which  ought  there- 
fore to  have  the  same  effect  as  if  he  had  been  previously 
authorised  to  contract  for  the  property  under  such 
circumstances  (k). 

51.  If  a  purchaser  by  his  conduct  waive  an  objection 
to  the  title,  e.  //.,  a  right  of  sporting  over  the  estate 
undisclosed  in  the  contract,  the  seller  will  not  be  bound 
l>v  a  letter  subsequently  written  by  the  clerk  of  his 
solicitor,  without  any  authority,  stating  that  no  objection 
would  be  made  to  a  reasonable  compensation  (/). 

(»')  Stewart   v.  Alliston,    I   Mer.      jun.  509,  510. 
2ti.  (/)   Burnell  r.  Brown,    1  Jac.  St 

Pa    Lord    Eldon,    18    V'es       Walk.  168 
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52.  In  Paine  v.  Meller  (w«),  where,  with  a  view  to 
ascertain  upon  whom  a  loss  by  fire  should  fall,  it  was 
necessary  to  ascertain  whether  the  purchaser  had  ac- 
cepted the  title,  notwithstanding  that  it  was  open  to 
objection,  it  appeared  that  after  the  delivery  of  abstracts 
and  certain  requisitions  by  the  purchaser,  particu- 
larly one  requiring  some  annuities  to  be  released ;  the 
treaty  continued,  and  at  last  the  purchaser's  solicitor 
agreed  to  waive  all  objection  if  the  seller  would  allow 
him  11  guineas,  and  if  certain  trustees  would  join 
in  the  conveyance,  and  refused  a  proposal  to  give  up 
the  purchase  ;  the  seller  agreed  to  make  the  allow- 
ance desired.  The  deeds  were  engrossed,  and  the  pur- 
chaser's solicitor  declared  himself  satisfied  with  the  title, 
and  said  the  deeds  would  be  ready  in  two  or  three  days, 
and  that  he  should  complete  the  purchase  under  the 
promise  of  the  1 1  guineas.  The  house  was  then  burned 
down,  and  the  purchaser's  solicitor  reverted  to  an  ob- 
jection to  the  title,  and  called  for  the  deposit.  Lord 
Eldon  said,  that  as  to  the  fact  of  the  acceptance  of  the 
title  where  there  has  been  a  great  deal  of  treaty,  and  a 
considerable  hardship  must  fall  upon  one  party  if  the 
case  is  to  be  put  entirely  upon  the  fact,  the  Court  must 
guard  against  surprise.  The  case,  he  observed,  was 
not  sufficiently  clear  upon  the  fact,  and  there  ought  to 
be  some  reference  to  the  Master,  or  an  inquiry  before  a 
jury,  but  that  must  not  be  on  the  validity  of  the  title. 
The  inquiry  must  be,  whether  the  title  had  been  accepted 
by  the  agent  on  the  behalf  of  the  purchaser  before  the 
day  on  which  the  fire  happened.  That  inquiry  woidd 
miscarry  unless  the  Master  or  the  jury,  if  satisfied  that 
there  was  an  acquiescence  in  the  proposal,  should  be  of 
opinion  that  was  an  acceptance  of  the  proposal.  He 
should   think  a  court  of  law    would  hold  that,  but  if 

(/«)  6  Ves.  jun.  349. 
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there  was  any  doubt  of  it,  he  would  rather  refer  it  to  the 
Master,  to  inquire  whether  the  agent  on  the  behalf  of 
the  purchaser  had  accepted  or  acquiesced  in  the  proposal, 
with  a  direction  that  he  should  be  examined,  and  they 
would  appreciate  the  credit  due  to  him,  and  would 
not  forget  that  he  was  bartering  for  himself  if  that 
appeared  (I). 

We  have  elsewhere  seen  the  operation  of  parol  waivers 
at  law,  to  which  a  reference  only  is  now  necessary  (?*)• 

53.  It  sometimes  happens  that  a  purchaser  waives 
the  objection,  and  consents  to  take  a  defective  title, 
relying  for  his  security  on  the  vendor's  covenants.  Mr. 
Butler  remarks,  that  where  this  is  the  case,  the  agree- 
ment of  the  parties  should  be  particularly  mentioned, 
as  it  has  been  argued,  that  as  the  defect  in  question  is 
known,  it  must  be  understood  to  have  been  the  agree- 
ment of  the  purchaser  to  take  the  title  subject  to  it, 
and  that  the  covenants  for  the  title  should  not  extend 
to  warrant  it  against  this  particular  defect  (0).  And  it 
may  be  further  observed,  that  in  cases  of  this  nature, 
unless  the  objection  to  the  title  appear  on  the  face  of 
the  conveyance,  the  agreement  to  indemnify  against 
the  defect,  and  the  covenants  to  guard  against  it, 
should  be  entered  into  by  a  separate  instrument. 

(>?)  Supra,  vol.  1,238.  406.  Litt.  .384,  a.     See  also  Savage  v. 

(0)  See   Butler's  n.    (1)   to   Co.       Whit  bread,  3  Cha.  Itep.  14. 

(1)  This  sum  was  probably  to  go  in  part  discharge  of  his  hill  on 
account  of  extra  expenses  occasioned  by  the  state  of  the  title.  If  it 
was  a  bonus  to  the  solicitor,  he  and  the  seller  had  committed  a  fraud  on 
the  purchaser,  and  the  loss  by  the  lire  ought  not  to  have  been  borne  by 
him. 
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SECTION  II. 
OF    TITLE  :    IN    SUITS    IN    EQUITY. 


I. 
2. 
4. 
6. 

7, 

9. 
11. 

13. 

14. 

15. 

K). 
17. 

18. 
19. 

20. 

21. 

22. 
23. 


Seller-  with  equitable  estate. 

Doubtful  title. 

Reference  of  title. 

Reference  back  where  new 
fact. 

10.  Or  where  seller  can  clear- 
up  objections. 

Exceptions  to  report  of  title. 

Purchaser  plaintiff',  and  there 
is  no  title. 

Observations  on  Nicloson  v. 
Wordsworth. 

Objections  considered  by 
Court. 

Reference  of  title  upon  mo- 
tion. 

Unless  other  questions  raised 

Inquiry  ruhen  a  title  was 
shown. 

What  may  be  referred. 

Dismissal  of  bill  upon  mo- 
tion. 

Decree  without  reference 
where  delay. 

Contract  cancelled  wh°re  no 
title. 

Deposit  ordered  into  Court. 

P 'u /chase-money  ordered  into 
Court. 


24. 

25. 

26. 
27. 
28. 
29. 
30. 
31. 
33. 


New  evidence  before  Master. 

Master's  report    where   legal 
estate  outstanding. 

Pendency   of  a  suit  for   the 
estate. 

Report    of    conditional   title 
bad. 

Where  exception  should  stand 

over. 

Purchaser  not  to  file  a  cross 
bill  if  title  bad. 

Bad  title  no  decree  for  pur- 
chaser. 

Purchaser     may     take     bad 
title. 

Seller    obtaining    good    title 
after  conveyance. 


35.  Man  buying  his  oivn  estate 
36. 


37. 

38. 
39. 

40. 
41. 
42. 


Sale  of  a  remainder  already 
barred. 

Purchaser   neglecting  to   ex- 
amine title. 

Sale  of  pretended  title. 

Sale  of  estate  contracted  for, 
good. 

Champerty. 

Maintenance. 

Slander  of  title. 


1 .  We  have  already  seen  by  what  general  rules  a 
court  of  equity  is  guided  in  granting  a  specific  per- 
formance, and  in  what  cases  either  party  may  maintain 
an  action  for  breach  of  contract.  And  we  are  now 
more  particularly  to  inquire  into  those  remedies  where, 
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as  is  usually  the  case,  the  dispute  turns  upon  the 
alleged  or  admitted  defect  of  title.  And  first  as  to 
relief  in  equity. 

2.  To  enable  equity  to  decree  a  specific  performance 
against  a  vendor,  it  is  not  necessary  that  he  should 
have  the  legal  estate,  for  if  he  has  an  equitable  title 
a  performance  in  specie  will  be  decreed  (a),  and  he 
must  obtain  the  concurrence  of  the  persons  seised  of 
the  legal  estate. 

3.  But  in  suits  for  specific  performance  of  contracts, 
it  is  always  in  the  discretion  of  the  Court  whether  they 
will  decree  a  specific  performance  or  not.  In  the  par- 
ticular case  of  a  bill  for  a  specific  performance  of  a 
contract  for  the  sale  of  an  estate,  where  there  are  con- 
siderable difficulties  on  the  face  of  the  title,  and  there 
are  no  means  of  clearing  them  up,  and  no  jurisdiction 
to  bind  the  question,  that  is  not  the  case  for  decreeing 
a  specific  performance  (b). 

4.  In  all  cases  where  a  bill  in  equity  is  filed  for  a 
specific  performance,  either  party  may  in  general,  if  he 
please,  have  a  reference  as  to  the  title.  The  vendor  is 
entitled  to  this  privilege  in  order  to  enable  him  to  make 
out  a  title  before  a  Master.  The  purchaser  is  allowed 
this  right,  in  order  that  he  may  have  the  title  assured 
in  a  manner  he  otherwise  could  not.  As  to  a  pur- 
chaser, the  Court  never  acts  upon  the  fact,  that  a 
satisfactory  abstract  was  delivered;  unless  the  party 
has  clearly  bound  himself  to  accept  the  title  upon  the 
abstract  ;  but  though  the  abstract  is  in  the  hands  of 
the  party  who  says  he  cannot  object  to  it,  yet  he  may 
insist  upon  a  reference;  because,  by  the  production  of 

(a)  Crop  v.  Norton,  2  Atk.  74;  (/>)  Per  Eyre,  Lord  Commis.  -I 

ei    Costigan  -.   Hastier,  2  Scho.       Bro.  C.  C.  87, post,  ch.  10. 
&   Lef.  160. 
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papers,  which  can  be  enforced,  and  by  the  examinations 
and  inquiries  which  can  be  made,  by  virtue  of  the 
decree,  the  title  may  be  examined  in  a  manner  it  never 
could  upon  a  mere  abstract  (c).  Either  party  may, 
however,  waive  this  right. 

5.  Where  a  man  makes  a  purchase  of»an  estate,  to 
which  the  vendor  represents  that  he  has  a  good  title,  in 
such  a  case  the  purchaser  has  a  right  to  insist,  that  the 
question  whether  he  have  or  have  not  a  good  title  shall 
be  sifted  to  the  bottom  before  he  can  be  called  upon  to 
adopt  either  alternative,  and  before  the  vendor  can  be 
let  off  from  his  original  contract  (d). 

6.  If,  after  the  confirmation  of  a  report  in  favour  of 
a  title,  a  new  fact  appear,  by  which  the  title  is  affected, 
the  title  will  be  referred  back  to  the  Master  (e).  In  a 
case  where  the  seller  of  a  leasehold  estate  produced  the 
leasehold  title,  which  the  Master  thought  sufficient,  and 
reported  accordingly  ;  but  the  Court  held,  that  the 
lessors  title  ought  to  have  been  produced,  and  sent  it 
back  to  the  Master  to  review  his  report ;  the  seller  had 
liberty  given  to  him  to  produce  the  freehold  title.  And 
it  was  considered  that  the  purchaser  was  at  liberty  to 
enter  into  objections  to  the  leasehold  title,  which  were 
not  taken  upon  the  former  discussions  before  the  Mas- 
ter (f).  And,  upon  the  objections  being  afterwards 
taken,  the  bill  was  dismissed  (g).  The  course  of  the 
Court  is,  where  the  Master  has,  by  expressing  an 
opinion  in  favour  of  the  title,  prevented  the  vendor 
from  showing,  that  if  his   opinion  had  been  otherwise, 

(c)  See  Lord  Eldon's  judgment      597. 

in  Jenkins   v.  Hiles,    6  Ves.  jun.  (/)  Fildes  v.    Hooker,  2  Mer. 

653.  424.     Andrew  v.  Andrew,  3  Sim. 

(d)  3  Mer.  137,  per  Lord  El-       390. 

don.  (g)  S.  C.  V.  C.  3d  April  1818, 

(e)  Jeudwine  v.  Alcock,  1  Mad.      MS. ;  3  Madd.  193. 
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still  the  title  was  good,  to  send  it  back  to  the  Master  to 
review  his  report.  Therefore  where  a  seller  contended 
that  a  devise  was  too  remote,  and  the  Master  so  held,  and 
reported  in  favour  of  the  title,  but  the  Court  overruled 
the  report,  it  was  sent  back  to  the  Master  upon  the  sel- 
ler's allegation  that  the  devise  was  immaterial  as  all  the 
limitations  had  failed  (h).  If  the  order  sending  it  back 
be  not  made  when  the  exception  is  overruled,  the  seller 
must  apply  quickly  and  pay  the.  costs  (■/). 

7.  So  where  it  appears  at  the  hearing  upon  the 
exceptions,  that  the  seller  can  clear  up  the  objection, 
the  Court  has  sometimes  sent  the  title  back  to  the 
Master  to  review  his  report,  and  in  such  a  case  it  is  not 
necessary,  as  it  was  held  by  Lord  Eldon,  that  the 
Master  should  have  liberty  to  receive  further  evidence. 
He  may  receive  such  evidence  without  any  express 
authority.  In  the  case  of  Esdaile  v.  Stephenson  (k),  it 
appeared  that  the  estate  was  subject  to  a  rent- charge, 
and  a  term  to  secure  it ;  and  the  purchaser's  counsel, 
before  the  Master,  required  the  seller  to  produce  a  re- 
lease of  it,  or  evidence  that  the  jointress  would  release  ; 
but  although  he  did  not  do  so,  the  Master  reported, 
that  the  seller  could  make  a  good  title  upon  the  joint- 
ress releasing.  To  this  report  exceptions  were  taken. 
The  Vice-Chancellor  consulted  the  Lord  Chancellor,  and 
stated  their  opinion  to  be,  that  the  report  was  wrong. 
It  should  have  been,  that  the  seller  could  not  make  a 
good  title  unless  the  jointress  joined  ;  and  the  Vice- 
Chancellor  recommended  in  future,  the  form  of  such  a 
report  to  be,  that  the  seller  could  not  make  a  good  title, 
because  A  is  a  jointress,  and  no  sufficient  evidence  has 

(A)  Egerton   v.  Jones,    3  Sim.  (k)  V.  C.   8  Aug.   182-2.   MS. 

392;  1  Russ.  &  Myl.  694.  S.   C.    6   Madd.    366;    Paton    v. 

(i)  S.  C.  Rogers,  6  Madd.  256  ;   Mag-ennis 

-.  Fallon,  2  .Moll.  583. 
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been  produced  to  show  that  she  will  release.  The  Lord 
Chancellor  and  the  Vice-Chancellor  agreed,  that  if  a 
title  upon  a  new  fact  can  be  made  between  the  report 
and  the  further  directions,  the  Court  will  enforce  the 
contract,  as  if  in  the  above  case  the  jointress  had  agreed 
to  join  when  the  cause  came  on  for  further  directions  : 
In  such  a  case  the  Court  would  expect  counsel  to 
appear,  and  consent  that  she  would  concur.  This 
points  out  the  necessity  in  such  cases  of  setting  down 
the  cause  upon  further  directions  at  the  same  time  with 
the  exceptions.  In  Esdaile  v.  Stephenson,  as  the  ex- 
ceptions only  were  before  the  Court,  they  were  ordered 
to  stand  over,  with  liberty  to  set  down  the  cause  for 
further  directions,  and  then  the  exceptions  and  further 
directions  to  come  on  together.  It  was  in  the  above 
case  expressly  laid  down,  that  the  Court  would  not 
allow  a  seller  to  lie  by  before  the  Master,  and  then  upon 
further  directions  attempt  to  make  a  title.  There  was 
an  appeal  from  this  decision,  but  it  was  withdrawn,  and 
the  purchase  was  completed. 

8.  And  in  another  case,  heard  a  few  months  before, 
where  the  Master  reported  that  a  good  title  could  be 
made,  except  as  to  so  much  as  a  widow  was  entitled  to 
in  respect  of  her  dower,  she  refusing  to  join  in  the  con- 
veyance to  the  purchaser  ;  upon  further  directions,  the 
Vice-Chancellor  held,  that  if  at  the  hearing  on  further 
directions,  the  vendor  was  prepared  to  cure  the  objec- 
tion to  the  title  which  was  reported  by  the  Master,  that 
he  was  in  time  to  do  so  ;  and  he  accordingly  in  this 
case  decreed  a  specific  performance  upon  an  affidavit 
that  the  widow  agreed  to  join  in  the  conveyance,  and 
that  the  seller  (I)  undertook  to  procure  her  to  join  in 


(I)  The   defendant  is   printed   by  mistake  for  the  plaintiff  in   the 

report. 
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such  conveyance  (I).  And  in  a  case  (m)  where  the 
report  was  in  favour  of  the  title,  but  an  exception  was 
allowed  on  account  of  a  subsisting  rentcharge,  although 
the  case  came  on  at  the  same  time  for  further  directions, 
and  it  was  insisted  that  the  bill  should  be  dismissed, 
the  Court  thought  it  hard  that  the  seller  should  be 
placed  in  a  worse  situation  by  the  report  being  in  his 
favour,  than  if  it  had  been  the  other  way,  when  he 
would  of  course  have  taken  the  necessary  steps  for 
curing  the  defect  in  the  title  before  the  further  direc- 
tions were  brought  on,  and  so  time  was  allowed  to  the 
seller  within  which  to  remove  the  objection. 

9.  If  exceptions  are  taken  to  the  report,  that  a  good 
title  can  be  made,  and  are  overruled,  other  objections 
to  the  title  cannot  be  made  ;  but  if  exceptions  are 
allowed,  and  a  new  abstract  of  title  is  delivered,  further 
objections  may  of  course  be  bought  in  (n). 

10.  In  Noel  v.  Hoy  (o),  the  seller  rested  his  title  on 
the  construction  of  a  will,  by  which  he  insisted  the 
estate  did  not  pass.  The  point  was  decided  against 
him,  and  then  he  asked  for  a  reference  to  the  Master, 
to  see  whether  he  could  make  a  good  title,  as  he  in- 
sisted that  the  devisees  were  trustees  for  him.  This 
reference  was  objected  to  by  the  purchaser.  The  Court 
said,  that  it  should  have  great  difficulty  in  allowing  the 
plaintiff  after  a  decree  to  amend  his  bill,  by  bringing 
new  parties  before  the  Court.  But  time  had  been 
allowed  to  get  an  act  of  parliament.  If  the  Master  was 
of  opinion  that  the  devisees  were  trustees  for  the  seller, 
he  would  report  in  favour  of  the  title.  If  a  suit  should 
Vie  necessary  to  try  their  equity,  he  would  report 
against  it. 

(7)  Paton  ?•.    Rogers,   'i   Madd.  («)  Brooke    r.  ,    4    Madd" 

.  April  1822.  212. 
(m)  Portman  v.  Mill.  1  Russ.A  (o)  V.  C.  23  Fob.  1820,  MS. 

Myl.696. 
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1 1 .  A  purchaser  may  file  a  bill  for  a  specific  perform- 
ance, although  it  appears  by  the  abstract  that  the  ven- 
dor has  no  title,  and  yet  unless  he  chooses  to  take  the 
title,  the  Court  cannot  force  it  upon  him,  on  the  ground 
of  his  having  filed  the  bill  with  a  knowledge  of  the 
objection  (p). 

12.  In  one  case  (a)  where  the  purchaser  being  in 
possession  and  an  ejectment  having  been  brought  against 
him  by  the  two  sellers  and  a  third  person  (who  were 
devisees  in  trust  for  sale,  and  the  latter  had  released  to 
the  two  former),  filed  his  bill  for  a  specific  performance, 
alleging  that  the  two  trustees  who  had  sold,  could  not 
alone  make  a  good  title,  and  that  he  would  be  bound 
to  see  to  the  application  of  the  purchase -money,  unless 
the  contract  was  executed  under  the  direction  of  the 
Court,  and  suggesting  that  the  third  trustee  had  suf- 
fered his  name  to  be  used  at  the  suggestion  of  the 
sellers  ;  the  bill  prayed  a  specific  performance,  and  that 
the  defendants  might  execute  and  procure  to  be  executed 
a  good  conveyance  with  a  good  title,  and  a  sufficient 
discharge  for  the  purchase-money,  or  that  the  purchase- 
money  might  be  paid  into  Court.  The  answer  sub- 
mitted that  the  two  sellers  could  alone  make  a  good 
title  and  give  a  valid  discharge.  Lord  Eldon,  upon  a 
question  as  to  dissolving  the  common  injunction,  ob- 
served, that  the  question  came  before  the  Court  in  a 
singular  shape.  He  understood  that  the  third  trustee 
was  not  a  party  to  the  contract,  the  plaintiff  therefore 
could  not  insist  on  his  being  a  party  to  the  conveyance. 
If  the  suit  had  been  commenced  by  the  defendants 
against  the  plaintiff,  the  Court  must  have  decided  the 
question  whether  the  defendants   could   make  a  good 

(p)  Stapylton  v.  Scott,  10  Vos.  (rj)  Nicloson  v.  Wordsworth,  2 

jun.  272.  Swanst.  365. 

VOL.  II.  D 
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title  ;  but  was  the  form  of  the  record  such  that  any  judg- 
ment could  then  be  pronounced  ?  The  plaintiff  had 
filed  the  bill  for  specific  performance  himself,  insisting 
that  his  vendors  cannot  make  a  good  title.  He  could 
only  say,  that  if  the  purchaser  did  not  choose  to  take 
the  title  which  they  could  give,  he  could  have  no  decree. 
To  raise  the  question  properly  on  the  record,  the  de- 
fendants should  have  been  plaintiffs.  The  injunction 
must  of  necessity  be  dissolved,  if  the  plaintiff  will  not 
accept  the  title  of  the  defendants.  When  on  a  bill  by  a 
vendee  for  specific  performance,  it  appears  that  the 
defendants  cannot  make  a  good  title,  there  is  no  further 
question  in  the  cause  than  who  is  to  pay  the  costs.  If 
the  plaintiff  insists  that  the  title  is  not  good,  he  cannot 
resist  the  ejectment  of  those  who  were  previously  in  pos- 
session of  the  land.  Rejecting  the  title,  he  must  relin- 
quish possession.  Upon  a  subsequent  occasion,  Lord 
Eldon  observed,  either  the  plaintiff  must  take  such  title 
as  the  parties  with  whom  he  has  contracted  can  give 
him,  or  he  cannot  have  a  conveyance.  If  the  vendors 
had  been  plaintiffs,  the  Court  must  have  determined 
whether  the  title  was  good :  here  the  purchaser  claims 
specific  performance,  at  the  same  time  insisting  that  his 
vendors  cannot  make  a  good  title.  In  the  result,  a 
decree  was  taken  by  consent. 

13.  Perhaps  these  observations  from  so  great  an 
authority  have  a  tendency  to  mislead.  If  a  man  file  a 
bill  simply  stating  that  the  seller  cannot  make  a  good 
title,  of  course  he  must  accept  the  best  title  which  the 
seller  can  make  or  have  his  bill  dismissed.  But  that 
was  not  the  frame  of  the  suit  in  Nieloson  /".  Wordsworth  ; 
the  hill  supposed  that  the  sellers  had  a  right  to  or  could 
procure  the  concurrence  of  the  third  trustee,  who  was 
acting  at  their  instigation,  or  that  the  payment  of  the 
mone)  into  court   would  obviate  the  objection.     There 
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appears,  therefore,  to  have  been  no  obstacle  in  the 
way  of  the  Court's  deciding  upon  these  points,  although 
the  purchaser  was  plaintiff,  for  undoubtedly  a  purchaser 
may  file  a  bill  for  a  specific  performance,  and  have  the 
title  investigated  before  the  Master,  and  obtain  the 
opinion  of  the  Court  upon  it. 

14.  Where  objections  are  made  by  a  purchaser, 
evidently  with  a  view  to  gain  time,  the  Court  itself  will 
enter  into  the  consideration  of  the  objections,  without 
referring  the  title  to  a  Master. 

15.  So  where  a  bill  is  filed  by  a  purchaser,  the  vendor, 
the  defendant,  has  been  allowed,  after  answer,  and  be- 
fore the  hearing  of  the  cause,  to  move  that  an  inquiry 
may  be  directed  as  to  the  title,  and  at  what  time  the  ab- 
stract was  delivered,  and  whether  it  was  sufficient.  This 
was  allowed,  in  order  to  enable  the  Court  to  dispose  of 
the  cause  with  despatch  (r).  Again,  where  a  vendor 
filed  a  bill  for  a  specific  performance,  and  the  purchaser 
submitted  to  perform  the  contract  if  a  good  title  could  be 
made,  asserting  that  upon  the  abstract  a  good  title  could 
not  be  made,  it  was,  upon  the  motion  of  the  plaintiff,  re- 
ferred to  the  Master  to  inquire  whether  a  good  title  could 
be  made,  and  whether  it  appeared  upon  the  abstract  that 
a  good  title  could  be  made  (.s).  Lord  Eldon  has  ob- 
served, that  some  degree  of  irritation  was  excited  in  the 
Court  by  persons  called  land-jobbers,  contracting  for 
estates  without  any  intention  of  paying  for  them,  and 
setting  up  defects  of  title,  merely  with  the  view  of  gain- 
ing time  to  dispose  of  them  ;  and,  on  that  ground,  Lord 
Rosslyn  was  prevailed  upon  to  direct  a  reference  of  the 
title  immediately,  on  motion  ;  and  there  is  not  much 
mischief  in  that  upon  a  simple  case  of  specific  perform- 

(?•)  Moss  v.   Matthews,   3  Ves.  (s)  Wright    r.   Bond,    1 1   Ves. 

jun.  279.  jun.  39. 
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ance,  where  there  is  nothing  more  ;  but  the  relief  may 
be  so  modified  and  qualified,  with  reference  to  the 
nature  and  object  of  the  contract,  that  unless  it  is  purely 
that  point,  great  difficulty  may  arise  (t). 

In  a  later  case,  Lord  Eldon  directed  a  reference  of  the 
title,  upon  the  bill  of  a  vendor,  before  the  answer  was 
put  in.  The  bill  was  a  mere  averment  of  the  contract, 
putting  no  special  fact  in  issue,  and  the  Court  considered 
the  plaintiff  as  undertaking  to  do  all  such  acts,  for  the 
purpose  of  executing  what  the  Court  thinks  right,  as  if 
the  answer  was  in,  and  the  cause  brought  to  a  hearing. 
With  that  undertaking,  if  they  cannot  state  any  objec- 
tion to  the  performance,  and  the  reference  is  merely  to 
look  into  the  title,  he  did  not  apprehend  the  answer  to 
be  necessary  before  that  reference  (?/).  But  if  the  de- 
fendant's counsel  state  that  there  are  other  objections, 
the  title  cannot  be  referred  (<r). 

1 6.  And  in  every  case  where  the  answer,  upon  reasons 
solid  or  frivolous,  insists,  that  the  agreement  ought  not 
1o  be  executed,  the  Court  must  first  dispose  of  the  ques- 
tion raised  (//).  Therefore,  where  the  question  simply 
was,  whether  the  vendor  of  a  leasehold  estate  was  bound 
to  produce  the  lessor's  title,  a  motion  by  the  purchaser 
for  a  reference  to  the  Master  upon  the  title  was  re- 
fused (z).   So  where  the  defendant,  the  purchaser,  alleges 

(/)   17  Ves.jun.  278.  2    Mer.    138;    Bochm    v.  Wood, 

(u)  Balmanno  v.  Lumley,  1  Ves.  1   Jac.  &  Walk.  419;   Withy  v. 

&    Beam.  224.  Cottle,  Turn.  &  Russ.  78;  1  Sim. 

(,<)  Matthews  v.  Dana,  3  Madd.  cV   Stu.    174;    Gordon  v.  Ball,   1 

170.  Sim.  &  Stu.  178. 

Blyth  v.  Elmherst,    1  Ves  (z)  Gompertz  v. ,  12  Ves. 

iV  Beam.  I  ;  see  Paton  1.  Rogers,  jun.  17.     See  Eldridge  v.  Porter, 

Biscoe  v.  Brett,  2  Ves.  M  Ves.jun.  L'19;  and  see  1 7  Ves. 

&  Beam.  377  ;   Fullagar  v.  Clark,  jun.  278. 

Is  \  es  jun.  481  :  Morgan  r.Shaw, 
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laches  on  the  part  of  the  plaintiff,  as  a  ground  for  his 
not  being  compelled  to  perform  the  agreement,  the 
Court  will  decide  the  question  raised,  before  the  title  is 
referred  to  the  Master  (a). 

17.  Until  lately,  it  was  not  the  general  practice,  to 
make  an  inquiry,  ab  ante,  at  what  time  the  plaintiff  could 
make  a  title  (b).  If,  upon  the  usual  reference  to  the 
Master,  to  inquire  whether  the  seller  could  make  a  good 
title,  he  reported  in  the  affirmative,  it  might,  with  a  view 
to  costs,  have  been  referred  back  to  the  Master,  to  in- 
quire whether  a  good  title  could  have  been  made  at  the 
filing  of  the  bill ;  and  if  not,  when  it  was  that  a  good 
title  could  be  made  (c) ;  and  this  reference  might  be 
made  as  well  after  a  decree,  as  after  an  interlocutory 
order.  The  Vice-Chancellor  (Sir  John  Leach)  con- 
sidered, that  great  additional  expense  and  delay  were 
occasioned  by  parties  not  asking,  in  the  first  instance, 
where  the  circumstances  of  the  case  made  it  material, 
that  if  the  Master  should  find  that  a  good  title  could  be 
made,  then  he  might  inquire  when  such  good  title  was 
first  shown  to  the  purchaser  (d).  In  a  later  case  of 
Harrington  v.  Secretan,  where  the  purchaser  moved  for 
a  second  order,  the  learned  Judge,  under  the  circum- 
stances, granted  the  motion ;  but  made  a  general  rule, 
with  the  approbation  of  the  bar,  which  has  since  been  re- 
gularly followed,  that  the  first  reference  should  be  to  see 
whether  a  good  title  can  be  made,  and  if  so,  at  the 
request  of  either   parti/,    to    inquire    when    the    seller 

(a)  See  Blyth  r.  Elmherst,  ubi      1  Madd.  211  ;   and  see  Lubin  v. 
sup.  Skelton's  case,  1  Ves.  &  Bea.      Lightbody,  8  Price,  606. 

517  ;  Wallinger  v.  Hilbert,  1  Mer.  (c)  Daly  v.  Osborne,  1  Mer.  332  ; 

104;  Lowe  v.  Manners,  1  Mer.  19;  Birch  v.  Haynes,  2  Mer.  444. 

Portman  v.  Mill,  2  Russ.  .570.  (d)  Hyde  1:  Wroughton,  3  Madd. 

(b)  Gibson  v.  Clarke,  2  Ves.  &  279.     See  Anon.  3  Madd.  495. 
Bea.  103.  See  Jennings  v.  llopton, 
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showed  a  title.     This   rule  appears  to  be  entirely  free 
from  objection. 

18.  Everything  that  appears  to  be  connected  with 
the  title  may  be  the  subject  of  a  reference  by  motion. 
Where  therefore  the  purchaser,  by  his  answer,  stated  that 
no  evidence  of  identity  had  been  furnished,  an  addition 
was  made  to  the  ordinary  reference  for  an  inquiry, 
whether  the  defendant  objected  at  any  time  to  the  want  of 
such  evidence.  But  an  inquiry  whether  the  abstract  was 
perfect,  and  if  deficient,  in  what  respects  its  deficiency 
consisted,  and  whether  it  wras  ever  perfected,  was  refused 
as  not  being  sanctioned  by  the  practice  of  the  Court  (e). 

Under  such  a  reference  the  Master  may  examine 
witnesses,  just  as  if  the  reference  had  been  made  by  a 
regular  decree  (/). 

19.  Where  the  title  is  referred  to  the  Master  upon 
motion,  and  the  report  is  against  the  title,  the  defendant 
may  move  to  dismiss  the  bill  with  costs,  and  the  Court 
can  make  the  order  without  setting  down  the  cause  (g). 

20.  Where  the  purchaser  has  been  a  long  time  in 
possession  of  the  estate,  and  of  the  abstract,  without 
objecting  to  the  title,  a  specific  performance  will  be  de- 
creed at  once  without  a  reference  as  to  the  title  (h).  But 
the  question  depends  upon  a  conclusion  of  fact.  The 
Court  must  be  satisfied  that  the  purchaser  intended  to 
waive,  and  has  actually  waived  his  right  of  examining  the 
title,  and  of  course  the  waiver  may  itself  be  rebutted  by 

{a)  Bennett   v.    llccs,     1    Kee.  (k)  Fleetwood  v.  Green,  15  Ves. 

405.  jun.  5!)4  ;  Margravine  of  Anspach 

D.Noel,   1  Madd.  310;  Ex  parte 

Sidebottom,  1  Mont.  &  Ayr.  655; 

Ex  parte  Barrington,  2  Mont.  & 

(,/)   Walters  v.  Pyman,   19  Ves.      Ayr.   245;    Southby   v.    Hutt,   '2 

351;    Whitcomb  v.   Foley,  V.  C.      Myl.  &  Cra.  207. 

L821,  MS.  ;  S.  C.  6  Madd.  3. 


(  f)  Woodroffe  v.  Titterton,   8 
Sim.  238. 
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the  conduct  of  the  seller,  e.  g.,   in  furnishing  further 
documents  to  make  out  the  title  (i). 

21.  If  a  purchaser  has  been  long  in  possession  with- 
out having  paid  the  purchase-money,  or  rent,  or  in- 
terest, and  will  neither  abandon  the  contract  nor  accept 
the  best  title  which  the  seller  can  make,  so  that  he  is 
acting  manifestly  unjustly,  the  latter  may  file  a  bill  to 
have  the  agreement  delivered  up  to  be  cancelled,  or 
that  the  purchaser  may  accept  such  title  as  he  can 
make,  and  for  an  account  of  rents  ;  and  if  the  Master 
report  against  the  title,  and  the  purchaser  reject  it,  the 
agreement  will  be  ordered  to  be  delivered  up  to  be  can- 
celled, an  account  of  the  rents  will  also  be  ordered,  and 
the  seller  will  have  to  pay  the  costs  of  the  suit  (A*). 

22.  Where  a  vendor  files  a  bill  for  an  injunction  and 
a  specific  performance,  the  Court  will,  upon  granting  the 
ini unction,  put  him  upon  proper  terms,  and  therefore 
will  in  most  cases  order  him  to  pay  the  deposit  into 
Court.  But  where  the  seller,  at  the  time  when  the  bill 
is  filed,  is  able  and  willing  to  make  a  good  title  to  the 
estate  sold,  and  the  purchaser  improperly  refuses  to 
complete  the  contract,  although  the  seller  is  in  posses- 
sion of  the  estate,  he  will  not  be  compelled  to  pay  the 
deposit  into  Court,  because  it  is  the  fault  of  the  pur- 
chaser, and  not  of  the  seller,  that  the  latter  retains 
both  the  deposit  and  the  estate  (I). 

23.  We  have  already  seen  that  where  the  sale  is  not 
by  the  Court,  and  the  seller  has  thought  proper  to  put 
the  purchaser  into  possession,  with  an  understanding 
between  them,  that  he  shall  not  pay  his  money  until  he 
has  a  title,  the  purchaser  cannot  be  called  upon  to  pay 

(i)  Burrowes  v.  Oakley,  3  Koe.  442 ;  a  case  of  great  diffi- 
Swanst.  159.  culty. 

(I)  Wynne  v.  Griffith,  1  Sim.  & 
(/<)  Kin»-   v.    King-,    1    Myl.   cV      Stu.  147. 
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the  money  into  Court  in  a  summary  way,  nor  can  the 
payment  be  compelled  where  the  purchaser  was  in  pos- 
session under  another  title,  before  the  contract  (m). 

24.  Although  the  defendant,  by  his  answer,  put  in 
issue  an  objection  to  the  title,  and  both  parties  examine 
witnesses  to  the  point  before  the  hearing,  yet,  upon  a 
reference  to  the  Master,  both  sides  may  produce  further 
evidence  before  him  (n). 

2,').  If  the  seller  has  vested  in  him  legally,  or  equita- 
bly, all  the  interest  in  the  estate,  it  cannot  be  objected 
to  the  Master's  report  in  favour  of  the  title,  that  the 
legal  estate  is  outstanding,  although  in  a  lunatic,  against 
whom  no  commission  has  issued  (I).  The  vendor  has 
the  power,  provided  he  will  take  the  means  necessary 
for  the  purpose,  of  making  a  good  title.  If  he  neglect 
this,  the  question  will  properly  arise  when  the  Master 
comes  to  settle  the  conveyance  (o). 

26.  If  a  seller  file  a  bill  for  a  specific  performance, 
and  a  third  party  file  a  bill  against  him,  claiming  a  right 
to  the  estate,  the  mere  fact  of  the  pendency  of  the  latter 
suit  is  not  a  sufficient  reason  for  a  Master's  stating  that 
a  good  title  cannot  be  made,  but  the  nature  of  the  ad- 
verse claim  should  be  examined  and  stated  (p). 

'27 .  A  good  title  should  not  be  reported  conditionally  ; 
for  example  legatees'  discharges  should  be  produced,  and 
not  an  undertaking  to  procure  them,  and  then  a  re- 
port that  a  good  title  can  be  made  upon  payment  of 
the  legacies  (</). 

'28.  It   may  here  be  observed,   that  if  an   exception 

(///)   Supra,  vol.  1,  357.  (/->)  Osbaldeston    v.    Askew,    1 

in)  Vancouver  v.  Bliss,  llVes.  Russ.  160. 

jun.  458.  (y)  Magennis  v.  Fallon,  2  Moll. 

(o)   Berkeley  v.  Dauh,  16  Ves.  575. 
jun.  380. 


I     This  i>  not  now  ;i  serious  difficulty;  see  supra. 
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taken  to  a  report  that  a  good  title  cannot  be  made,  be 
overruled,  the  vendor  should  obtain  an  order  for  the  ex- 
ception to  stand  over,  as,  if  disallowed,  it  would  appear 
upon  record  that  a  good  title  could  not  be  made  (r).  If 
exceptions  be  taken  to  the  Master's  report  in  favour  of 
the  title,  and  the  Court  think  the  title  a  doubtful  one, 
the  bill  may  upon  further  directions  be  dismissed,  with- 
out either  overruling  or  allowing  the  exceptions  (s). 

29.  If  the  purchaser's  defence  to  a  bill  for  a  specific 
performance  rest  merely  on  the  want  of  title  in  the 
vendor,  he  ought  to  depend  on  his  answer,  and  not  to 
file  a  cross-bill  to  have  the  agreement  delivered  up  ; 
because  the  vendor  can  make  no  use  of  the  contract  if 
he  have  no  title  (t). 

30.  Where  a  bona  fide  vendor  has  not  a  title  to  the 
estate,  the  Court  will  not,  in  favour  of  the  purchaser, 
decree  an  impossibility,  but  will  leave  the  purchaser  to 
his  remedy  at  law  upon  the  articles  (u) ;  and,  although 
he  must  necessarily  obtain  a  verdict,  if  he  have  recourse 
to  law,  yet,  as  we  shall  see,  he  would  obtain  nominal 
damages  only  (x),  for  a  purchaser  is  not  entitled  to  any 
compensation  for  the  fancied  goodness  of  his  bargain, 
which  he  may  suppose  he  has  lost. 

31.  But  where  the  purchaser  is  willing  to  take  the 
title,  such  as  it  is,  it  is  apprehended  that  he  may  do  so. 
In  a  case  (y)  before  Lord  Redesdale,  he  said,  that  the 
plaintiff  in  equity  must  show  that  in  seeking  the  per- 

(r)  See  1  Ves.jun.  567.  supra,  vol.  1,  p.  319;  and  see  King 

(s)  Wilcox  v.  Bellaers,  Turn.  &  v.  King-,  supra,  pi.  22. 

lluss.  491.  (x)  Fleaureau    v.   Thornhill,    2 

{()  Hilton  v.  Barrow,  1  Ves.jun.  Blackst.  1078  ;  and  see  3  Bos.  and 

284.  Pull.  167.     See  Brig's  case,  Palm. 

(u)  Crop  v.  Norton,  2  Atk.  74;  364.      Vide  post. 

9   Mod     233  ;    Cornwall    v.   Wil-  (y)  Harnett  v.  Yielding,  2  Scho. 

liams,  Colles,  P.  C.  390  ;   Bennet  and  Lef.  549.      See  post. 
College  v.  Carey,  3  Bio.  C.C.  390; 
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formance,  he  does  not  call  upon  the  other  party  to  do 
an  act  which  he  is  not  lawfully  competent  to  do  ;  for  if 
he  does,  a  consequence  is  produced  that  quite  passes  by 
the  object  of  the  Court  in  exercising  the  jurisdiction, 
which  is  to  do  more  complete  justice.  If  a  party  is 
compelled  to  do  an  act  which  he  is  not  lawfully  autho- 
rised to  do,  he  is  exposed  to  a  new  action  for  damages, 
at  the  suit  of  the  person  injured  by  such  act ;  and, 
therefore,  if  a  bill  is  filed  for  a  specific  performance  of 
an  agreement  made  by  a  man  who  appears  to  have  a 
bad  title,  he  is  not  compellable  to  execute  it,  unless  the 
party  seeking  performance  is  willing  to  accept  such 
a  title  as  he  can  give,  and  that  only  in  case  where 
an  injury  would  be  sustained  by  the  party  plaintiff, 
in  case  he  were  not  to  get  such  an  execution  of  the 
agreement  as  the  defendant  can  give.  He  took  the 
reason  to  be  this,  among  others,  not  only  that  it  is 
laving  the  foundation  of  an  action  at  law,  in  which  da- 
mages may  be  recovered  against  the  party,  but  also  that 
it  is  by  possibility  injuring  a  third  person,  by  creating 
a  title  with  which  he  may  have  to  contend. 

32.  It  is,  however,  the  received  opinion,  that  the  pur- 
chaser may  elect  to  take  the  title,  such  as  it  is,  although 
no  injury  would  be  sustained  by  him  in  case  the  agree- 
ment were  not  executed,  nor  does  the  rule  seem  to  lead 
to  the  difficulty  which  has  been  apprehended ;  for,  in 
such  a  case,  the  covenants  must,  of  course,  be  so 
framed,  as  not  to  leave  the  seller  exposed  to  an  action 
on  account  of  the  flaw  in  the  title  ;  but  where  the  con- 
veyance would  be  merely  void,  and  might  embarrass 
persons  claiming  under  the  same  title  as  the  seller,  equity 
seems  to  refuse  its  aid  on  substantial  grounds  (~). 

33.  And  if  a  man  sell  an  estate  to  which  he  has  no 

(z)  See  Ellard  v.  Lord  Llandaff,  O'ltourke  v.  Percival,  2  ball  and 
1    Ball   and    Beatty,    244.       See      Beatty,  56. 
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title,  and  after  the  conveyance  acquire  the  title,  he  will 
be  compelled  to  convey  it  to  the  purchaser. 

34.  But  it  seems  to  have  been  considered,  that  this  is 
a  personal  equity  attaching  on  the  conscience  of  the 
party,  and  not  descending  with  the  land  ;  and  there- 
fore, that  if  the  vendor  do  not  in  his  life-time  confirm 
the  title,  and  the  estate  descend  to  the  heir  at  law,  he 
will  not  be  bound  by  his  ancestor's  contract  (a).  This 
opinion,  however,  deserves  great  consideration. 

35.  If  a  person  having  a  right  to  an  estate,  purchase 
it  of  another  person  being  ignorant  of  his  own  title, 
equity  will  compel  the  vendor  to  refund  the  purchase- 
money,  with  interest  from  the  time  of  bringing  the  bill, 
although  no  fraud  appear  (b). 

36.  So  where  a  person  sold  a  remainder  expectant 
upon  an  estate  tail,  and  both  parties  considered  that 
the  remainder  was  unbarred,  and  it  afterwards  appeared 
that  a  recovery  had  been  suffered  before  the  contract, 
the  purchaser  was  relieved  against  a  bond  which  he  had 
given  for  the  purchase-money,  and  the  seller  was  com- 
pelled to  repay  the  interest  which  he  had  received  (c). 
This  was  a  strong  decision.  The  purchaser  might  have 
ascertained  the  fact  by  search.  The  Chief  Baron  laid 
down  some  very  general  propositions.  His  Lordship 
said,  "  that  if  a  person  sell  an  estate,  having  no  interest 
in  it  at  the  time,  and  takes  a  bond  for  securing  the  pay- 
ment of  the  purchase-money,  that  is  certainly  a  fraud, 
although  both  parties  should  be  ignorant  of  it  at  the 

(«)  Morse  v.  Falkener,  1  Anstr.  126.  See  Lansdown  v.  Lansdown, 
11  ;  Carletou  v.  Leighton,  3  Mer.  Mose.  364;  Saunders  r.  Lord  An- 
667.  See  Bensley  v.  Burdon,  2  nesley,  2  Scho.  &  Lef.  101  ;  Leo- 
Sim.  &  Stu.  516,  upon  appeal  nard  v.  Leonard,  2  Ball  &  Beatty, 
affirmed,    but   the    principal   point  171. 

upon  estoppel  has  since  been  pro-  (c)    Hitchcock    v.  Giddings,    I 

perly  overruled.  Price,  135. 

{b)  Bingham  v.  Bingham,  1  Ves. 
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time  (d).  Suppose  I  sell  an  estate  innocently,  which 
at  the  time  is  actually  swept  away  by  a  flood,  without 
my  knowledge  of  the  fact,  am  I  to  be  allowed  to  receive 
5,000  /.  and  interest,  because  the  conveyance  is  exe- 
cuted, and  a  bond  given  for  that  sum  as  the  purchase- 
money,  when,  in  point  of  fact,  I  had  not  an  inch  of  the 
land  so  sold  to  sell  (#)?"  Both  these  cases,  when  they 
arise,  will,  it  is  apprehended,  deserve  great  considera- 
tion before  they  are  decided  in  the  purchaser's  favour. 
The  decision  must  be  the  same,  whether  the  money  is 
actually  paid  or  only  secured  (/')   (I). 

37.  So  if  a  purchaser  neglect  to  look  into  the  title,  it 
will  be  considered  as  his  own  folly,  and  he  can  have  no 
relief.  It  has  even  been  laid  down,  that  if  one  sells 
another's  estate  without  covenant  or  warranty  for  the 
enjoyment,  it  is  at  the  peril  of  him  who  buys,  because 
the  thing  being  in  the  realty,  he  might  have  looked 
into  the  title,  and  there  is  no  reason  he  should  have 
an  action  by  the  law  where  he  did  not  provide  for  him- 
self  {<,)   (II). 

38.  But  it  may  here  be  remarked,  that  by  the  32  H.  8, 

(d)  But  see  2  Cro.  196  ;  2  Ld.  196  ;  Lysney  v.  Selby,  2  Lord 
Raym.  1118;  1  T.  Hep.  755;  2  Raym.  1118;  Goodtitle  v.  Mor- 
Freem.  106;  and  post,  ch.  12.  gan,   1  Term   Rep.    755;  and  see 

(e)  See  ch.  6,  s.  2,  supra.  Anon.  2  Freem.  106;  and  see  and 
(_/)  See  post,  ch.  12.  consider  Hitchcock  v.  Giddings,  4 
(g)   Roswcll  v.  Vaughan,  2  Cro.      Price,  135. 


(I)  In  a  case  before  Lord  Eld  on,  his  Lordship  expressed  considera- 
ble doubt  upon  the  doctrines  in  the  case  in  the  Exchequer. 

(II)  In  the  bargain  and  sale  of  an  existing  chattel  by  which  the  pro- 
perty passes,  the  law  does  not  (in  the  absence  of  fraud)  imply  any 
warranty  of  the  good  quality  or  condition  of  the  chattel  so  sold.  But 
the  bargain  and  sale  of  a  chattel  as  being  of  a  particular  description 
does  imply  a  contract  that  the  article  sold  is  of  that  description.  Burr 
v.  Gibson,  3  Mees.  &  Wels.  399,  ■per  curiam. 
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c.  9,  no  person  must  either  buy  or  sell  any  pretended 
title  unless  the  seller  or  the  persons  from  whom  he 
claims  have  been  in  possession  of  the  estate  or  of  the 
reversion  thereof,  or  taken  the  rents  thereof  for  a  year 
before  the  sale,  unless  the  purchaser  is  in  lawful  pos- 
session, in  which  case  he  may  buy  in  any  pretended 
right ;  and  he  will  not  in  any  case  be  affected,  unless  he 
bought  with  notice  (h). 

39.  In  a  late  case  the  statute  was  pleaded  with  effect 
(«).  In  a  recent  instance  this  statute  was  actually 
pleaded  to  a  bill  for  a  specific  performance,  on  the  ground 
that  the  plaintiff  himself  was  only  entitled  under  an 
agreement  for  purchase  of  the  estate ;  but  there  was  no 
foundation  whatever  for  this  defence.  It  is  perfectly 
clear  that  the  statute  does  not  apply  to  such  a  case. 
The  sale  is  not  of  a  pretended  right  or  title,  but  of  the 
estate  in  fee-simple  in  possession,  subject  certainly  to 
the  decision  of  a  court  of  equity  upon  the  right  to  a 
specific  performance.  There  are  similar  cases  now 
in  court,  and  one  particularly  of  great  magnitude,  in 
which  the  sub-purchaser  would  be  happy  to  avail  him- 
self of  any  objection  to  get  rid  of  the  contract,  but  it 
never  before  occurred  to  any  one  to  plead  the  statute. 
It  might  with  equal  force  be  argued,  that  a  purchaser 
under  an  agreement  has  not  a  devisable  interest,  for  it  is 
settled,  that  a  mere  right  of  entry  is  not  devisable  ;  and 
this,  it  may  be  said,  is  "a  mere  pretended  right  or  title." 
The  clear  doctrine  is,  that  the  purchaser,  from  the  time 
of  the  contract,  is  in  equity  the  owner  of  the  estate, 
and  may  devise,  sell  and  dispose  of  it  in  the  same  man- 
ner as  if  the  fee  were  actually  conveyed  to  him,  although 

(h)  See  4  Rep.  26,  a;  Bac.  Abr.  Byrne  v.  Frere,  2  Moll.  157. 
tit.  Maintenance,  (E.);   Anson  v. 

Lee,  4  Sim.  364  ;   Prosser  v.  Ed-  (/)   Hitchins    v.   Lander,  Coop, 

munds,     1     You.     &    Coll.     481  ;  34. 
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if  equity  ultimately  refuse  a  specific  performance,  the 
devise,  sale  or  other  disposition  necessarily  falls  to  the 
ground.  In  a  late  case  Lord  Eldon  reprobated  the  doc- 
trine. He  held  clearly,  that  the  sale  of  an  equitable 
estate  under  a  contract  was  binding.  It  was  every  day's 
practice.  Upon  a  sale  of  an  interest  under  a  contract, 
the  seller  becomes  a  trustee  for  the  second  purchaser, 
and  the  second  purchaser  is,  without  entering  into  a 
covenant,  bound  to  indemnify  him  against  any  costs 
incurred  in  proceedings  for  his  benefit.  The  Court  not 
only  considers  it  not  unlawful,  but  compels  him  to  per- 
mit his  name  to  be  used  for  the  benefit  of  the  second 
purchaser  (k).     This  puts  the  point  at  rest. 

40.  It  is  not  champerty  in  an  agreement  to  enable 
the  bond  fide  purchaser  of  an  estate  to  recover  for  rent 
due,  or  injuries  done  to  it  previously  to  the  pur- 
chase (/). 

4 1 .  And  it  has  been  held  that  the  mere  assignment  to 
a  purchaser  of  the  subject  of  a  suit,  is  not  maintenance. 
Such  an  assignment  gives  to  the  person  to  whom  it  is 
made  a  right  to  institute  a  new  proceeding  in  order  to 
obtain  the  benefit  of  the  assignment.  But  if  the  assign- 
ment contain  an  indemnity  from  the  purchaser  to  the 
seller  against  the  expenses  which  had  been  incurred  or 
might  be  incurred  by  the  seller  in  the  prosecution  of 
the  suit,  the  transaction  amounts  to  maintenance,  and 
cannot  be  enforced  (m). 

4*2.  It  may  be  here  proper  to  mention,  that  an  action 
on  the  case  for  slander  of  the  vendor's  title  will  not  lie 
against  a  person  for  giving  notice  of  his  claim  upon  an 

(k)  Wood  v.  Griffith,  12th  Feb.  &  Kee.   590,  sed  gu.     The  pur- 

1818,  MS.  chaser  appears  to  have  had  an  in- 

(/)    Williams    v.    Protheroe,    5  direct  object    to  carry  on  the  suit 

Bing.  309,  3  ^».  &  Jerv.  129.  for  other  purposes.     See  Burke  v- 

(m)  Harrington  v.  Long,  2  Myl.  Greene,  2  Ball  &  Beat.  517. 
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estate,  either  by  himself  or  his  attorney,  at  a  public 
auction,  or  to  any  person  about  to  buy  the  estate, 
although  the  sale  be  thereby  prevented  (n)  ;  and  to  sus- 
tain the  action,  malice  in  the  defendant  (o),  and  damage 
to  the  plaintiff  (p),  must  be  proved. 

(n)    Hargrave    v.  Le  Breton,   4  &  Selw.  304  ;    Pitt  r.  Donovan, 

Burr.  2422.  ib.  639. 

(o)  Smith  v.  Spooner,  3  Taunt.  (p)  Malachy  v.  Sopor,  3  Bing. 

246.     See  Rowo  v.  Roach,  1  Man.  N.  C.  371. 


SECTION  III. 
OF    TITLE   :    IN    ACTIONS    AT    LAW. 


1.  Injunction  until  Masters  re- 

port of  title. 

2.  Title  to  be  proved  bad. 

3.  Damages. 

4.  None  for  loss  of  bargain. 

5.  Hopkins  v.  Grazebrook. 

8.  Nor  for  loss  by  the  funds. 

9.  Interest    on    deposit    recover- 

able. 

10.  And  expenses  of  investigating 
title. 

12.    But     not     preliminary     cx- 

]>cnses. 


13.  Right  of  action  in  purchaser's 
personal  representative. 

15.  Costs  as  between  attorney  and 

client. 

16.  Particular    of  objections   of 

law. 

IS.  Where  purchaser  is  confined 
to  objection  taken  bejorc 
action. 

19.  Pleading  title. 

20.  Tender  of  conveyance  unne- 

cessary if  title  bad. 

21.  Seller  restrained  from  bring- 

ing   an    action    after    bill 
dismissed. 


1.  If  objections  arise  to  the  title,  and  the  vendee 
bring  an  action  at  law  for  non-performance  of  the  agree- 
ment, and  the  vendor  file  his  bill  for  a  performance  in 
specie,  and  an  injunction  be  granted,  the  Court  will  not 
dissolve  it,  without  the  Master's  report  as  to  the  title, 
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where   the  action   is  brought  on  the   ground  of  want 
of  title  (a). 

2.  Where  a  purchaser  rests  his  action  on  a  defect  in 
the  title,  it  is  not  sufficient  to  show  that  the  title  has 
been  deemed  insufficient  by  conveyancers,  but  he  must 
prove  the  title  bad  (b). 

3.  If  he  succeed  in  proving  the  title  bad,  he  will, 
according  to  the  counts  upon  which  he  recovers,  obtain 
a  verdict  either  for  his  deposit  or  for  damages,  which  in 
most  cases  would  be  regulated  by  the  amount  of  the 
deposit. 

4.  If  he  declare  on  the  common  money  counts,  he  of 
course  cannot  obtain  any  damages  for  the  loss  of  his  bar- 
gain ;  and  even  if  he  affirm  the  agreement  by  bringing 
an  action  for  non-performance  of  it,  he  will  obtain  nomi- 
nal damages  only  for  the  loss  of  his  bargain  (c),  because 
a  purchaser  is  not  entitled  to  any  compensation  for  the 
fancied  goodness  of  his  bargain  which  he  may  suppose  he 
has  lost,  where  the  vendor  is,  without  fraud,  incapable  of 
making  a  title. 

5.  But  in  a  recent  case  (d),  where  a  person  who  had 
contracted  for  the  purchase  of  an  estate,  but  had  not 
obtained  a  conveyance  of  it,  sold  it  by  auction  with  a 
stipulation  to  make  a  good  title  by  a  day  named,  but 
which  he  was  unable  to  do,  as  the  vendor  to  him  refused 
to  convey,  it  was  held,  that  the  purchaser  by  auction 
might,  beyond  his  expenses,  recover  damages  for  the 
loss  which  he  sustained  by  not  having  the  contract  car- 

(//)    Church    i.  Legeyt,    1   Pr.  364;   Clare  v.  Maynard,  6  Adol. 

301.  &  Ell.  519;   Bratt  v.  Ellis,  Jones 

(/>)  Camfield  v.  Gilbert,  4  Esp.  v.  Dyke,  supra,  vol.  1,  p.  369. 

Ca.  221.  (d)    Hopkins   v.  Grazebrook,   6 

(c)    Flureau    v.    Thornhill,     2  Bam.  &  Cress.  31 ;  9  Dowl.  &  R, 

Blakst.   1078;   and  see  3  Bos.  &  22. 
Pull.  167.     See  Brig's  case,  Palm. 
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ried  into  effect.     Lord  Tenterden  observed,   that  upon 

the  present  occasion  he  could  only  say,  that  if  it  is 
advanced  as  a  general  proposition,  that  where  a  vendor 
cannot  make  a  good  title,  the  purchaser  shall  recover 
nothing  more  than  nominal  damages,  he  was  by  no 
means  prepared  to  assent  to  it.  If  it  were  necessary  to 
decide  the  point,  he  should  desire  to  have  time  for  con- 
sideration. But  the  circumstances  of  this  case  showed 
that  it  differed  very  materially  from  that  which  had  been 
quoted  from  Sir  W.  Blackstone's  Reports.  There  the 
vendor  was  the  owner  of  the  estate,  and  an  objection 
having  been  made  to  the  title,  he  offered  to  convey  the 
estate  with  such  title  as  he  had,  or  to  return  the  pur- 
chase-money with  interest;  here  no  such  offer  was  or 
could  be  made.  The  defendant  had  unfortunately  put 
the  estate  up  to  auction  before  he  got  a  conveyance.  He 
should  not  have  taken  such  a  step  without  ascertain- 
ing that  he  would  be  in  a  situation  to  offer  some  title, 
and  having  entered  into  a  contract  to  sell,  without  the 
power  to  confer  even  the  shadow  of  a  title,  he  must  be 
responsible  for  the  damage  sustained  by  a  breach  of  his 
contract.  Mr.  Justice  Bayley  said,  that  the  case  of 
Flureau  v.  Thornhill  was  very  different  from  this,  for 
here  the  vendor  had  nothing  but  an  equitable  title. 
Now  where  a  vendor  holds  out  an  estate  as  his  own,  the 
purchaser  may  presume  that  he  has  had  a  satisfactory 
title,  and  if  he  holds  out  as  his  own  that  which  is  not 
so,  he  may  very  fairly  be  compelled  to  pay  the  loss 
which  the  purchaser  sustains  by  not  having  that  for 
which  he  contracted. 

6.  This  ease  is  one  of  great  importance,  and  will,  I 
fear,  tend  to  much  litigation  before  the  distinction  which 
it  introduces  is  thoroughly  understood. 

7.  In  the  Inter  ease  of  Walker   v.  Moore   (e),   where 

(e)    10  Bam.  ,v  <  'ress..  416. 
VOL.   II.  E 
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after  the  contract  the  abstract  was  delivered  and  showed 
a  good  title,  but  it  had  not  been  examined  with  the 
deeds ;  and  the  purchaser  resold  the  estate  at  a  profit, 
and  then  upon  an  examination  of  the  deeds  it  appeared 
that  the  title  was  defective,  and  he  had  to  pay  to  the 
second  purchasers  the  costs  of  investigating  the  title ;  it 
was  held  that  the  original  purchaser  could  not  recover 
from  the  original  seller  the  costs  of  the  resale  or  the 
costs  paid  to  the  second  purchasers,  or  any  damages  for 
the  loss  of  the  bargain.  The  case  of  Hopkins  v.  Graze- 
brook  was  said  to  be  very  different  from  this.  There  the 
defendant  had  sold  property  as  his  own  which  was  not 
so,  and  the  Court  was  of  opinion  that  the  defendant 
being  in  fault,  by  representing  himself  as  the  owner  of 
the  property,  the  plaintiff's  right  was  not  restrained  to 
nominal  damages.  Here  the  defendants  undertook  to 
make  a  good  title,  and  they  might  honestly  think  they 
should  be  enabled  to  do  so.  The  right  to  damages  gene- 
rally was  held  to  be  concluded  by  Flureau  and  Thorn- 
hill.  And  as  to  the  expenses  upon  the  resale,  as  there 
was  no  fraud,  negligence  in  preparing  the  abstract  was 
the  only  thing  that  could  be  imputed  to  the  sellers,  and 
the  purchaser  by  exercising  ordinary  care  might  have 
averted  the  loss  that  had  arisen  from  that  negligence.  It 
is  usual  and  reasonable,  before  any  expense  is  incurred, 
to  examine  the  abstract  with  the  deeds,  and  the  pur- 
chaser ought  not  to  recover  expenses  which  he  had  sus- 
tained by  reason  of  his  having  contracted  to  resell  the 
premises  before  he  had  taken  the  trouble  to  ascertain 
whether  the  abstract  was  correct  or  not. 

But  one  of  the  Judges  expressed  his  opinion,  that  if 
the  abstract  had  been  examined  with  the  deeds  and 
found  correct,  the  purchaser  might  perhaps  have  been 
justified  in  acting  on  the  faith  of  having  the  estate,  and 
if  after   that  time   he    had  made  a  sub-contract,   the 
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learned  Judge  thought  he  would  have  been  entitled  to 
recover  the  expenses  attending  it,  if  it  failed  in  conse- 
quence of  any  defect  in  the  title  of  his  vendor.  And 
further,  if  there  were  mala  fides  in  the  original  vendor 
(but  not  otherwise),  he  was  not  prepared  to  say  that  the 
purchaser  might  not  recover  the  profits  which  would 
have  arisen  from  the  resale. 

8.  But  in  a  case  of  this  nature  a  purchaser  is  not 
entitled  to  any  compensation,  although  he  may  be  a 
loser  by  having  sold  out  of  the  funds  (/). 

9.  But  he  is  entitled  to  interest  on  his  deposit  (</) ; 
and  if  the  residue  of  the  purchase-money  has  been  lying 
ready  without  interest  being  made  by  it,  he  is  entitled 
to  interest  on  that  (h). 

10.  Where  the  plaintiff  declares  on  the  original  con- 
tract, and  lays  the  expenses  incurred  in  investigating 
the  title,  &c.  as  special  damages,  he  will  be  entitled  to 
recover  them  as  such  (i).  In  one  case  Lord  Ellenbo- 
rough  threw  out  a  doubt  upon  this  (k) ;  but  in  a  subse- 
quent case  before  him,  in  which  Gibbs,  C.  J.,  then  at 
the  bar,  was  counsel  for  the  vendor,  the  defendant,  a 
purchaser,  obtained  a  verdict  for  his  deposit  with  in- 
terest, and  the  expenses  of  investigating  the  title,  without 
argument,  it  being  admitted  that  the  title  was  defec- 
tive (/)  :  in  a  still  later  case,  they  were  also  recovered  by 
a  purchaser  (m) ;  and  there  are  other  cases  not  reported, 
in  which  I  am  told  such  expenses  have  been  recovered. 

(/)    Flureau    v.  Thornhill,    2      Ca.  268  ;  Bratt  v.  Ellis ;  Jones  u. 
Blackst.  1078.  Dyke,  App.  Nos.  7  &  8. 


(g)  See  ch.  16,  infra. 


(k)  Camfield  v.  Gilbert,  4  Esp. 
Ca.  221. 

(A)  Flureau    v.   Thornhill,    ubi  {l)    Turner    v    Beaurain,    Sitt. 

sup.;  Hodges   v.   Lord  Litchfield,      Guildh.   cor.    Lord   Ellenborough, 
1  Bing.  N.  S.  492.  C.  J.,  2d  June  1806.   MS. 

(/)     Flureau    v.  Thornhill,    ubi  (>» )    Kirtland    v.   Pounsett,    2 

sup.  ;   Richards  v.  Barton,  1  Esp.      Taunt.  145. 

E    2 
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If  the  rule  were  otherwise,  it  would  induce  many  persons 
upon  speculation  to  offer  an  estate  for  sale,  knowing  the 
title  to  be  bad;  and  yet,  in  a  case  at  nisiprius,  Mans- 
field, C.  J.  held,  that  the  purchaser  was  not  entitled  to 
recover  back  the  expenses  of  investigating  the  title  (/<). 

1 1 .  But  clearly  the  expenses  cannot  be  recovered 
under  a  count  for  money  bad  and  received  ;  and  Lord 
Ellenborougli  has  decided  that  they  cannot  be  recovered 
under  a  count  for  money  paid,  &c.  to  the  defendant's 
use,  as  the  money  is  expended  for  the  purchaser's  own 
satisfaction  as  to  the  title  which  he  is  about  to  take  (o). 
Nor  can  the  expenses  of  investigating  the  title  be  re- 
covered from  the  auctioneer  (p).  And  where  the  con- 
tract is  by  parol,  although  the  deposit  may  be  recovered, 
expenses  of  investigating  the  title  cannot  (g).  The 
expense  of  preparing  the  conveyance  can  hardly  in  any 
case  be  recovered,  for  it  should  not  be  prepared  before 
the  title  is  accepted  (r)  ;  but  the  expense  would  be 
recoverable  if  the  seller  had  withheld  notice  of  an  incum- 
brance, the  existence  of  which  prevented  the  comple- 
tion of  the  purchase. 

12.  Nor  can  a  purchaser  recover  expenses  prelimi- 
nary to  the  contract.  The  party  enters  into  them  for 
his  own  benefit  at  a  time  when  it  is  uncertain  whether 
there  will  be  any  contract  or  not.  Neither  will  he  be 
allowed  the  costs  of  a  survey  which  he  should  defer  till 
he  know  whether  or  not  a  good  title  can  be  made.     But 

(?*)    Wilde     v.    Fort,     I    Taunt.  Ca.  221. 

334.     Note,  the  C  J."  also  ruled,  (p)     Lee    ; .    Munn,     1    Holt, 

that  interest  on  the  deposit   is  not  569. 

recoverable,  which   is  contrary  to  (</)    Gosbell  v.  Archer,    4   Nev. 

other  authorities ;   and  too  large  a  &  Man.  485. 

construction,    according   to   other  (r)     Jarmain    v.     Egelstone,     ~> 

authorities,   appears  to  have  been  Can:  &  Pay. 172;  Hodges  v.  Lord 

put  on  the  statute  of  Elizabeth.  Litchfield,    1    Bing.    N.  C.    492; 

(o;  Camfield   ..  Gilbert,    1  Esp.  post,  ch.  13,  s.  I ,  pi  5. 
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he  may  recover  the  charges  for  searching  for  judgments, 
and  for  comparing  the  abstract  with  the  deeds,  for 
unless  judgments  are  searched  for  at  an  early  period, 
great  expense  may  afterwards  be  incurred  unnecessarily; 
and  for  the  same  reason,  the  comparison  of  deeds  with 
the  abstract  should  be  made  early  (s). 

13.  In  a  case  where  a  purchaser's  counsel  required 
certain  things  to  be  done,  which  put  the  seller  to  trouble 
and  expense  in  clearing  the  title  of  difficulties,  and  after- 
wards suggested  an  objection,  which  was  held  a  fatal 
one,  and  the  seller's  bill  for  a  specific  performance  was 
dismissed,  Lord  Eldon  expressed  an  opinion,  that  the 
seller  ought  to  be  repaid  the  preliminary  expenses,  and 
expressed  his  hope,  that  the  seller  would  not  be  put  to 
agitate  his  right  to  recover  what  he  had  expended,  upon 
which  the  purchaser  appears  to  have  agreed  to  reim- 
burse that  expense  (t).  This  seems  to  have  led  to  an 
opinion,  that  a  seller  could  recover  such  expenses,  but 
there  appears  to  be  no  foundation  for  such  a  claim,  as 
the  seller  has  broken  his  agreement,  and  is  himself  lia- 
ble to  an  action  for  damages,  whatever  might  be  the 
measure  of  those  damages. 

14.  If  the  seller  fail  to  make  out  a  good  title,  and  the 
purchaser  die,  his  personal  representative,  and  not  his 
heir,  is  entitled  to  maintain  an  action  for  damages  for 
loss  of  interest  on  the  deposit,  and  for  the  expenses 
incurred  by  investigating  the  title,  for  in  such  a  case 
there  is  a  personal  contract,  a  breach  of  it  in  the  life- 
time of  the  purchaser,  and  a  loss  to  the  personal  es- 
tate (tt). 

1.").  If  a  bill  be  filed  by  the  seller  for  a  specific  per- 

(s)  Hodges   v.  Lord    Litchfield,  Ves.  jun.  514,  515. 
1  Bing.  \.  S.  492.  (w)  Orme  v.  Broiighton,  4  Moo. 

(t)  Deverellv.  Lord  Bolton,   is  &  Scott,  417;  10  Bing.  533. 
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formance,  and  it  is  dismissed  with  costs,  the  purchaser 
cannot  recover  at  law  the  costs  as  between  attorney  and 
client,  ultra  the  costs  as  between  party  and  party  taxed 
and  paid  to  him  in  the  suit  in  Chancery  (#). 

16.  Where  a  vendee  brings  an  action  on  account 
of  the  agreement  not  having  been  completed,  he  will 
not  be  compelled  to  give  the  vendor  a  particular  of  any 
of  the  objections  in  point  of  law  arising  upon  the  ab- 
stract (y). 

1/.  And  where  no  particular  has  been  obtained,  the 
plaintiff  is  not  confined  to  the  objections  which  he  may 
have  stated  to  the  defendant,  but  may  take  advantage  of 
any  other,  which  may  entitle  him  to  recover  as  for  breach 
of  the  agreement  (z). 

18.  Lord  Tenterden,  C.  J.,  however,  ruled  at  nisi 
prills,  that  where  a  particular  objection  in  point  of  law 
only  was  taken  by  the  purchaser  before  the  action,  he 
must  at  the  trial  confine  himself  to  that  objection,  and 
could  not  rely  upon  another  objection,  which  if  stated 
might  have  been  remedied.  The  case  was  a  strong  one, 
as  the  objection  did  not  appear  upon  the  face  of  the 
abstract :  the  abstract  stated  a  deed  as  executed  by  the 
assignee  of  a  bankrupt,  who  had  been  previously  inter- 
ested in  the  property,  whilst  in  fact  the  deed  was  not 
executed,  but  it  was  proved  that  the  assignee  was  ready 
to  execute  it  (a). 

19.  To  entitle  a  vendor  to  sustain  an  action  for  breach 
of  contract,  it  has  been  said,  that  he  must  show  what 
title  he  has  ;  it  not  being  sufficient  to  plead  that  he  has 
been  always  ready  and  willing,  and  frequently  offered  to 

(x)  Hodges  v.   Lord   Litchfield,  (z)    Squire    i\   Tod,    1    Camp. 

ubi  sup.  C'iis.  293. 

(y)  Collet  U.Thomson,  3  Bos.  (a)  Todd  v.  Hoggart,   1  Mood. 

&   Pull.  246.  &  Malk.  128. 
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make  a  title  to  the  estate  (&).  In  a  late  case  (r),  how- 
ever, where  a  vendor  averred,  that  he  was  seised  in  fee, 
and  make  a  good  and  satisfactory  title  to  the  purchaser 
of  the  estate,  by  the  time  specified  in  the  conditions  of 
sale,  it  was  held  sufficient,  and  that  it  was  not  necessary 
for  him  to  show  how  he  deduced  his  title  to  the  fee. 
And  the  Court  seemed  of  opinion,  in  opposition  to  the 
prior  cases,  that  a  vendor  need  not  display  his  whole 
title  on  the  record.  This  decision,  without  working  an 
injustice,  will  in  most  cases  render  it  unnecessary  to  load 
the  pleadings  with  the  title  of  the  vendor. 

20.  Although  a  purchaser  is  expressly  required  to 
prepare  a  conveyance,  yet  if  a  bad  title  be  produced,  he 
may  maintain  an  action  for  recovery  of  his  deposit 
without  tendering  a  conveyance  (d). 

21.  Where  a  bill  by  a  seller  for  a  specific  performance 
is  dismissed,  and  it  is  not  added  that  it  is  without  pre- 
judice to  the  plaintiff's  remedy  at  law,  equity  will  in  a 
proper  case  restrain  the  seller  from  afterwards  bringing 
an  action  for  damages  ;  for  example,  where  the  bill  was 
dismissed  because  the  seller  had  no  title  (e) ;  and  where 
a  party  to  a  bill  which  is  dismissed  is  declared  to  be  at 
liberty  to  bring  an  action,  yet  no  reliance  can  in  a  court 
of  law  be  placed  upon  that  permission  ;  the  judge  does 
not  draw  the  declaration,  neither  do  judges  give  an 
opinion  upon  that  which  is  not  before  them  (/). 

(b)  Philips    v.  Fielding,    2  H.  (d)  Seward  v.  Willock,  5  East, 
Blackst.   123;    and   see   Duke  of  198;  S.  P.  ruled   by  Lord  Ellen- 
St.  Albans  v.  Shore,    1  H.  Black.  borough,    C.    J.,    in    Lowndes    i>. 
270  ;  Luxton  v.  Robinson,  Dougl.  Bray,  Sitt.  after  T.  T.  1810. 
620;  see  2  Nev.  &  Mann.  415.  (e)    M'Namara    v.    Arthur,    2 

(c)  Martin   v.  Smith,   6  East,       Ball  &  Beat.  349. 

553;   2  Smith,  543;  and  see  Co.  (/)    See    3    Taunt.    438,  per 

Litt.  305,  b  ;    Terry  v.  Williams,      Mansfield,  C.  J. 
1  Moore,  498. 
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1.    1  PROPOSE  in   this  place   to   make   a  few  practical 
nations  on.   I,  the  mode  in  which  an  abstract  should 
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be  prepared;  2,  the  manner  in  which  it  should  be 
examined,  and,  3,  the  way  in  which  it  should  be  perused. 
Mr.  Preston  has  exhausted  this  subject  in  his  able  trea- 
tise on  abstracts  of  title.  His  work  and  my  own  expe- 
rience will  enable  me  to  assist  the  reader  without  at 
all  rendering  a  reference  to  his  elaborate  work  unne- 
cessary. 

2.  Formerly  the  title-deeds  themselves  were  delivered 
to  the  purchaser,  and  his  solicitor  prepared  the  abstract 
at  his  expense,  and  the  abstract  was  compared  with  the 
title-deeds  by  the  counsel  before  whom  it  was  laid  (a). 
But  the  seller's  solicitor  now  prepares  the  abstract  at 
his  expense,  and  the  purchaser's  solicitor  examines  the 
abstract  with  the  deeds  at  the  purchaser's  expense. 
And  a  purchaser  may  insist  upon  an  abstract,  and  is 
not  bound  to  wade  through  the  deeds. 

;>.  A  seller  may  upon  a  suit  for  a  specific  performance 
be  compelled  on  oath  to  bring  into  the  Master's  office 
all  documents  in  his  possession  or  power  relating  to  the 
title,  and  would  not  be  entitled  to  withhold  them  from 
the  purchaser  if  he  required  them,  yet  clearly  he  is 
not  bound  to  furnish  an  abstract  commencing  before 
the  proper  period,  whether  the  purchase  is  completed 
in  or  out  of  Court.  Where  circumstances  disclosed  by 
the  instruments  abstracted  or  otherwise  known  to  the 
purchaser  require  the  production  of  any  portion  of  the 
earlier  title,  the  true  rule  perhaps  is,  that  the  seller 
must  furnish  an  abstract  of  any  instrument,  however 
ancient,  upon  the  contents  and  construction  of  which 
the  title  depends,  but  that  where  the  instrument  is  re- 
quired simply  to  establish  a  fact  or  to  negative  an  in- 
ference, it  is  sufficient  to  produce  the  instrument  itself 
as  such  evidence. 

(«)    See  Temple   v.  Brown,  6  Taunt.  60. 
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4.  The  abstract  should  be  fairly  written  on  the  usual 
paper  (b).  No  part  of  the  counsel's  attention  should 
be  distracted  by  having  to  make  out  the  handwriting, 
or  by  the  difficulty  of  turning  over  the  sheets  where 
they  are  very  large  and  thin.  In  my  practice  as  a  con- 
veyancer I  many  times  refused  to  peruse  papers  illegibly 
written,  or  written  upon  such  thin  large  paper  that  a 
long  abstract  could  not  be  conveniently  perused.  It  is 
of  great  importance  to  a  purchaser  that  no  unnecessary 
impediment  should  be  thrown  in  the  way  of  his  counsel, 
who  will  require  all  the  powers  of  his  mind  for  the  close 
and  continued  investigation  of  a  long  and  complicated 
abstract  of  title. 

5.  In  Ireland  an  abstract  is  accompanied  with  copies 
of  the  deeds,  to  which  the  counsel  is  separately  referred, 
and  he  states  at  the  end  of  every  reference  that  he  has 
perused  the  copy. 

6.  Every  abstract  should  state  in  the  heading  whose 
title  it  is,  and  for  what  interest ;  and  when  it  is  laid 
before  counsel  a  copy  of  the  agreement  or  conditions  of 
sale  should  be  sent  with  it. 

7.  We  shall  hereafter  consider  at  what  period  the 
title  should  commence  (c),  and  the  solicitor  should  be 
guided  by  the  established  rule  in  preparing  an  abstract. 
He  should  abstract  every  document  upon  which  the  title 
depends,  or  upon  which  any  difficulty  has  arisen.  Wher- 
ever he  begins  the  root  of  the  title  he  ought  to  abstract 
every  subsequent  deed,  and  if  he  were  to  suppress  any  by 
which  the  purchaser  should  be  damnified,  he  would  be 
answerable  for  the  loss.  But  there  is  no  pretence  for  a 
purchaser  requiring,  or  a  sellers  solicitor  furnishing  an 
abstract  of  all  the  deeds  in  his  possession  however 
ancient :  this  is  never  done  by  a  respectable  solicitor, 

(//)   1  Prest.  Abstr.  75.  (c)  Infra,  ch.  10. 
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and  could  not  be  justified,  nor  could  a  purchaser  insist 
upon  such  an  abstract. 

8.  Where  the  title  is  to  a  leasehold  interest,  and  the 
seller  has  not  protected  himself  from  producing  the 
lessor's  title  (d),  an  abstract  of  the  freehold  as  well  as 
of  the  leasehold  title  must  be  furnished. 

9.  If  the  estate  has  been  taken  in  exchange,  an 
abstract  must  be  furnished  of  the  title  as  well  of  the 
estate  sold,  as  of  that  which  was  given  in  exchange 
for  it  (e). 

10.  Lands  allotted  under  inclosure  acts  become 
liable  to  the  uses  of  the  estates  in  respect  of  which  they 
were  allotted,  and  it  is  therefore  upon  the  sale  of  such 
lands  necessary  to  furnish  an  abstract  of  the  title  to  the 
original  estates  (f). 

1 1 .  So  upon  exchanges  under  inclosure  acts,  for  the 
title  remains  the  same,  although  it  applies  to  the  new, 
and  not  to  the  old  estate.  It  is  generally  expressly 
provided  by  inclosure  acts,  that  the  estates  taken  in 
exchange  shall  become  liable  to  the  uses  of  the  estates 
given  in  exchange,  and  there  is  no  pretence,  although 
negative  words  are  not  introduced,  for  contending  that 
the  former  title  of  the  estate  taken  in  exchange  any 
longer  affects  it.  The  general  inclosure  act  contains  no 
stipulation  expressly  making  the  new  estate  liable  to 
the  uses  of  the  old  one  (g )  ;  but  still  the  operation  of 
the  law  would  clearly  be  the  same,  and  there  is  no 
reason  why  in  this,  any  more  than  in  the  other  case, 
the  estates  should  remain  liable  to  the  uses  to  which 
they  were  originally  subject.     So  that  in  every  such 

(d)  Ch.  \0,pQst.  (g)  41  Geo.  3,  c.  109.     See  3 

(c)    Bastard's    case,    4    Rep.  &  4  Will.  4,  c.  87,  for  remedying 

12*1.  defects  for  "want  of  enrolment  of 

(f)    See    1    Prest.  Abstr.   87.  awards;    Casamajor   v.  Strode,   2 

161.  Myl.  &  Kee.  706. 
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case  the  title  of  the  party  holding  such  estate  is  the 
only  one  which  relates  to  it. 

12.  In  titles  under  inclosure  acts,  a  printed  copy  of 
the  act  should  he  furnished,  and  the  abstract,  as  far  as 
it  relates  to  the  inclosure,  should  contain  only  a  re- 
ference to  the  act,  with  an  official  extract  from  the 
award. 

13.  The  power  to  exchange  lands  in  common  fields 
is  expressly  guarded  by  clauses  changing  the  uses  of 
the  lands,  and  taking  away  any  right  of  eviction  after 
the  exchange  (It). 

14.  If  the  estate  was  copyhold  and  has  been  en- 
franchised, an  abstract  of  the  lord's  title  to  the  freehold 
will  be  required,  as  well  as  of  the  copyholder's  title  to 
the  copyhold  before  its  extinguishment  (i).  The  copy- 
hold title,  whilst  the  transaction  is  a  recent  one,  is  still 
necessary,  because  unless  it  was  a  valid  one,  the  copy- 
hold might  yet  be  recovered,  and  the  freehold  title  is 
just  as  necessary  as  if  the  estate  had  never  been  copy- 
hold, because  the  title  as  freehold  will  altogether  depend 
on  the  validity  of  the  lord's  title. 

15.  Where  an  allotment  is  made  generally  in  respect 
of  all  the  tenant's  lands,  it  is  necessary  to  make  out  a 
title  to  them  all ;  and  in  some  cases  where  the  original 
estates  are  held  under  conflicting  settlements,  it  may  be 
found  impossible  to  do  so  (It). 

16.  Where  an  estate  has  been  purchased  in  parcels 
under  different  titles,  every  title  should  of  course  be 
traced  separately,  until  they  all  unite  in  one  common 
title. 

1  "•  The  general  mode  of  abstracting  is  to  have  several 
inner  margins,  so  as  to  draw  attention  at  once  to  the 

(//)  4  &  5  Will.  4,  c.  30,  s.  -24.  -  See  Kin-  v.  Moody,  'J  Sim. 

•J.").  &  Stu.  578. 

(i)    I    Prest.  Abr.  'in.-,. 
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different  parts  of  the  instruments,  and  particularly  the 
parcels  or  description  of  the  estate  are  inserted  in  the 
innermost  margin,  and  frequently  this,  which  is  a  con- 
venience to  the  counsel  who  peruses  the  abstract,  is 
abused,  and  only  half  the  sheet  is  occupied.  An  ab- 
stract should  always  have  the  common,  which  is  a  large 
margin,  and  nil  conversant  with  the  subject  will  agree, 
that  this  margin  should  be  left  for  the  counsel  un- 
incumbered by  any  observations  by  the  solicitor  not 
strictly  necessary. 

IS.  Now,  as  to  the  mode  of  abstracting  a  deed.  The 
parties  should  be  stated,  with  their  descriptions,  shortly, 
if  deemed  necessary. 

19.  The  recitals  should  also  be  stated  of  the  deaths, 
failure  of  issue,  and  the  like,  which  frequently  renders 
further  evidence  of  those  facts  unnecessary,  and  some- 
times leads  to  incumbrances,  or  the  like,  the  instrument 
creating  which  is  not  with  the  deeds  (/).  Recitals  should 
be  introduced  as  such  where  they  occur,  and  not  as 
substantive  statements  of  fact.  The  deeds,  &c,  already 
abstracted,  maybe  stated  to  be  recited,  but  an  abstract 
of  the  recitals  could  not  be  justified. 

20.  The  witnessing  part  is  always  introduced  as  such. 
It  should  state  the  consideration,  and  the  motive  or 
object  of  the  parties  where  that  is  set  forth  (m). 

21.  The  granting  part  should  be  stated  in  the  very 
words,  but  of  course  not  repeating  them  ;  and  the 
exact  words  used  in  conveying  the  estate  unto  the 
grantee,  &c,  should  be  stated. 

22.  The  parcels  should  be  stated  accurately,  but  not 
at  unnecessary  length  ;  and  they  should,  in  subsequent 
instruments,  only  be  referred  to,  unless  a  new  or  some 

(/)    1  Prest.  Abstr.  63,    vol.  3,  (m)   1  Pmst.  Abstr.  69. 

p.  8.  229. 
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additional  description  is  introduced,  which  should  be 
stated  (n). 

23.  It  is  not  an  unusual  practice,  where  a  large  estate 
is  sold  in  lots,  to  prepare  one  abstract  including  all  the 
parcels,  and  to  furnish  every  purchaser  with  a  copy  of 
it,  merely  distinguishing  the  description  of  his  lot,  and 
sometimes  leaving  him  to  discover  it.  This  is  an  abuse 
for  the  sake  of  charging,  and  adds  to  the  purchaser's 
expense  in  fees  to  counsel  and  payments  to  his  soli- 
citor, as  well  as  to  the  sellers  expense.  It  is  a  disre- 
putable practice. 

24.  Any  exception  in  the  deed  relating  to  the  pro- 
perty sold,  should,  of  course,  be  abstracted  (o). 

25.  The  habendum  should  be  stated  in  the  very  words 
as  regards  the  grantee,  his  heirs,  &c,  and  it  will  then 
appear  whether  the  habendum  is  simply  unto  the  grantee 
and  his  heirs,  &c,  or  unto  and  to  the  use  of  him,  &c. 
Upon  this  point  the  person  abstracting  should  not  exer- 
cise his  judgment,  but  copy  the  words  (p). 

26.  The  limitations  and  uses  should  be  accurately 
stated.  Where  the  common  words  are  accurately  intro- 
duced, the  effect  of  them  only  should  be  stated  (q) ; 
estates  tail,  therefore,  should  be  stated  as  such,  and  the 
precise  words  of  limitation  not  introduced ;  but  every 
limitation  out  of  the  common  course,  and  every  proviso 
defeating  or  abridging  any  limitation,  should  be  accu- 
rately stated.  Where  the  provisoes  are,  although  com- 
plicated, yet  common  ones,  and  the  event  provided  for 
has  not  happened,  they  should  only  be  referred  to ;  for 
example,  a  proviso  for  shifting  the  estate  from  the  elder 

(n)  1  Prest.  Abstr.  56.  81.  90.  (/>)  1  Prest.  Abstr.  97,  vol.  3, 

94,  vol.  3,  p.  31.  40.  212.  p.  39. 

(o)  3  Prest.  Abstr.  36.  (y)  1    Prest,  Abstr.    99.    104. 

117.121. 
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branch  to  the  younger,  if  the  former  should  acquire 
another  estate,  should  be  stated  in  a  few  words  where 
it  never  operated ;  but  it  should  not  be  altogether 
omitted  although  the  event  did  not  arise. 

27-  Provisoes  for  cessers  of  terms,  where  they  are 
considered  to  have  operated,  should  be  fully  stated  (/•). 

28.  If  there  are  any  trusts  they  should  be  stated, 
with  all  the  conditions  and  requisitions  attached  to 
them,  unless  they  never  arose,  in  which  case  the  fact 
should  be  stated,  and  the  trusts  simply  referred  to. 

29.  Powers  should  be  stated  shortly,  unless  they  have 
been  exercised,  as  in  the  case  of  a  power  of  sale  and 
exchange,  or  power  to  appoint  new  trustees,  the  ma- 
terial parts  of  which  should  be  stated  where  it  has  been 
executed.  A  power  to  lease  seldom  requires  to  be  more 
than  referred  to.  So  powers  to  trustees  to  give  receipts 
need  only  be  stated  in  those  words,  unless  where  the 
purchaser  is  to  pay  his  money  under  that  authority. 
Where  there  is  such  a  power,  the  trusts  of  the  money  are 
not  to  be  stated  (s),  or  only  shortly. 

30.  The  usual  covenants,  for  example,  the  common 
covenants  for  title,  should  be  referred  to  as  such,  but  any 
special  matter  should  be  abstracted.  Frequently  the 
covenants  disclose  incumbrances  not  noticed  elsewhere. 
Covenants  to  produce  deeds  in  like  manner  contain  re- 
ferences to  deeds  not  with  the  title.  The  seller's  solici- 
tor is  bound  to  abstract  them  fairly  (t). 

3 1 .  When  the  instrument  is  fairly  abstracted,  it  should 
be  stated  with  accuracy  by  whom  it  is  executed  (u),  and 
if  by  attorney,  that  fact  should  be  stated,  and  the  power 
should  be  abstracted  shortly.  Where  livery  of  seisin — as 

(r)  Ch.  15,  infra.  (t)  1  Prest.  Abstr.  152,  vol.  3, 

p.  56. 
(s)  1  Prest.  Abstr.  134,  135.  (u)  1  Prest.  Abstr.  154.  276. 
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upon  a  feoffment,  or  enrolment,  as  upon  a  bargain  and 
sale — is  required,  the  fact  and  date  should  be  correctly 
stated.  If  the  deed  be  in  execution  of  a  power  requiring 
•witnesses,  the  form  of  the  attestation  and  the  number  of 
witnesses  should  be  stated  ( a  ). 

32.  Where  a  receipt  is  endorsed,  that  should  be 
stated,  and  by  whom  it  is  signed  (y). 

33.  If  the  estate  is  in  a  register  •county,  the  fact  of 
registry  should  be  regularly  stated. 

34.  In  cases  of  intestacy  of  freehold  estates,  it  is 
desirable  to  state  how  the  intestacy  is  proved,  as,  for  ex- 
ample, by  letters  of  administration,  which  are  the  best 
proof.  And  generally  all  the  evidence  in  support  of 
facts  recited  or  stated  should  be  referred  to.  It  will  be 
sure  to  be  inquired  for  if  not  referred  to,  and  that  leads 
to  additional  labour  and  expense. 

35.  In  abstracts  of  title  to  leaseholds,  the  deduction 
should  be  regularly  made  out  from  the  original  lease  by 
the  assignments  or  by  recitals,  which  in  some  cases  will 
supply  the  loss  of  assignments  (~),  and  by  probates  and 
letters  of  administration  in  courts  of  competent  juris- 
diction (a). 

36.  In  the  case  of  renewable  leaseholds,  it  must  be 
shown  how  the  old  leases  for  a  reasonable  period  were 
settled,  in  order  to  prove  that  the  new  leases  are  not 
affected  by  any  equity  (b). 

3/.  The  creation  of  terms  of  years  assigned  to  attend 
the  inheritance  should  be  shown  by  the  abstract,  but 
the  intermediate  assignments  may  be  abstracted  very 
shortly  (<')• 

(i)  3  Prest.  Abstr.  371.  (a)  1  Prest.  Abstr.  11. 

(y)    1    Prest.   Abstr.    72.    155.  (6)  Ch.lO, post;  1  Prest. Abstr. 

299.  14. 

(z)  Ch.   1<>,   post;   see    Doe  v.  (c)    1    Prest.    Abstr.    2.3.    148, 

Maple,  3  Bing.  N.  C.  832  post 
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38.  In  cases  of  a  title  by  descent,  the  best  proof  by 
letters  of  administration,  leases,  assessments  to  land- 
tax  or  the  like,  should  be  obtained,  but  hereafter  titles 
within  the  range  of  the  late  statute  (d)  will  not  require 
to  be  carried  back  in  order  to  show  who  wTas  the  first 
purchaser  (e).  But  in  every  case  a  regular  pedigree 
should  be  produced  properly  vouched. 

39.  In  abstracting  wills,  where  the  usual  technical 
terms  are  not  used,  it  is  necessary  to  state  the  exact 
terms  of  the  devise,  and  all  modifications  of  it,  by  pro- 
viso or  otherwise,  should  be  accurately  stated  (/). 

40.  Acts  of  parliament  generally  may  be  concisely 
stated,  because  there  is  mostly  a  printed  copy  with 
the  title  which  can  be  read  with  facility,  and  may 
therefore  with  propriety  be  sent  with  the  abstract  and 
referred  to. 

4 1 .  Judgments,  crown  debts,  and  the  like  should  be 
stated  succinctly.  This,  however,  is  seldom  done,  but 
the  purchaser  is  left  to  discover  such  incumbrances  by 
search  or  inquiry;  but  now  that  judgments  are  made 
an  actual  charge  upon  the  property,  it  may  not  be 
safe  for  the  seller's  solicitor  to  withhold  a  statement  of 
them  (g). 

42.  No  particular  directions  can  be  usefully  given  as 
to  decrees.  The  nature  of  the  question  will  point  out 
whether  it  is  necessary  to  do  more  than  abstract  the 
date,  parties,  and  declaratory  part  of  the  decree.  Where 
there  is  a  reference  to  the  Master  important  to  the  title, 
the  result  should  be  stated,  with  the  order  or  decree  on 
further  directions   (/?). 

43.  Commissions  of  bankrupt,  or  fiats  in  bankruptcy, 
are  usually  stated  shortly,  and  if  the  bankruptcy  is  of 

(d)  3  &  4  Will.  4,  c.  106, post,  (f)  1  Prest.  Abstr.  178. 

ch.  11.  (</)  Ch.  12,  post. 

(c)   1  Prest.  Abstr.  22.  43.  (//)   1  Prest.  Abstr.  188. 

VOL.  IL.  F 
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recent  date,  and  the  bankrupt  do  not  concur  in  the 
conveyance  by  his  assignees,  the  purchaser's  solicitor 
inspects  the  proceedings  as  to  the  trading  act  of  bank- 
ruptcy, &c.  (i).  Now  the  property  vests  in  the  assig- 
nees for  the  time  being  without  any  conveyance  (k). 

44.  We  have  already  seen  that  the  sellers  solicitor 
would  be  personally  responsible  for  suppressing  an  in- 
cumbrance (/).  And  whilst  preparing  an  abstract  he 
cannot  be  too  careful  in  furnishing  the  purchaser  with 
the  real  state  of  the  title. 


45.  The  purchaser's  solicitor  is  bound  to  examine  the 
abstract  with  the  deeds  (m),  and  if  he  were  by  negli- 
gence to  overlook  an  important  provision  by  which  his 
client  should  be  damnified,  he  would  be  answerable  for 
the  loss.  The  examination  of  an  abstract  ought  never 
to  be  left  to  an  incompetent  person  ;  all  that  such  a 
person  can  do  is  to  see  that  what  is  abstracted  is  cor- 
rectly stated  ;  he  can  form  no  opinion  of  the  mate- 
riality of  what  is  omitted  in  the  abstract,  and  yet  one 
great  point  is  to  look  through  the  whole  of  the  instru- 
ment in  order  to  ascertain  that  there  is  no  proviso  or 
declaration,  or  limitation  over,  which  qualifies  or  re- 
stricts the  portion  of  the  instrument  abstracted ;  and  the 
description  of  the  parties,  or  an  exception  in  the  opera- 
tive part  of  the  deed,  or  frequently  in  the  covenants  for 
title,  leads  to  incumbrances  or  settlements  which  have 
not  been  disclosed.  In  the  case  of  wills,  particularly, 
the  solicitor  is  bound  to  read  through  the  whole  will. 
Upon  him  devolves  the  duty  of  seeing  that  the  evidence 
is  what  it  purports  to  be,  and  that  the  deeds  and  wills 
are  duly  attested,  and  the  receipts  on  the  deeds  properly 

(*')   1  Prest.  Abstr.  167.  (/)   Introd.  chapter. 

(/<)   1  &  2  Will.  4,  c.  56,  s.  26.  (m)  Sect.  3,  post. 
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endorsed  and  signed.  An  estate  has  been  lost  princi- 
pally from  the  manner  in  which  the  receipt  was  en- 
dorsed, which  would  have  led  a  vigilant  purchaser  to 
inquire  further,  when  he  would  have  discovered  the 
fraud  which  had  been  committed  (n).  He  should  also 
see  that  the  modern  deeds  are  duly  stamped  (o). 

46.  If  the  abstract  is  on  the  face  of  it  properly 
framed,  which  a  competent  person  will  be  able  to  tell  at 
a  glance,  the  examination  of  it  may  be  delayed  until 
after  the  abstract  has  been  perused  by  counsel,  when 
he  can  at  once  ascertain  the  correctness  of  the  abstract, 
and  investigate  the  points  suggested  by  the  counsel  (p). 

4/.  Sometimes  a  solicitor  enters  into  a  discussion 
upon  a  title,  which  generally  ends  by  a  reference  to 
counsel,  and  often  by  a  Chancery  suit.  Unless  a  solicitor 
is  competent  to  direct  his  client  throughout,  a  recourse 
to  counsel  at  once  will  save  both  time  and  money. 

(n)  Kennedy  t\  Green,  3  Myl.  (0)   1  Prest.  Abstr.  201. 

&  Kee.  699.  (p)  See  sect.  2,  post. 
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1 7.  Evidence. 

1 8.  Pedigrees. 

19.  Recitals  of  pedigree. 


20.  Evidence  of  pedigree. 

21.  Registries  of  birth. 

22.  Marriage  :   legitimacy* 


1.  In  regard  to  the  best  mode  of  perusing  an  abstract 
by  counsel  opinions  differ,  and  I  will  not  presume  to 
decide  (a).  But  I  will  simply  state  what  always  appeared 
to  me  the  best  mode. 

2.  In  the  first  place  the  perusal  should,  if  the  length 
of  the  abstract  will  permit  of  it,  be  finished  at  one  sit- 
ting, although  any  difficult  point  of  law,  the  whole 
bearing  of  which  is  ascertained,  may  properly  be  re- 
served for  further  and  separate  consideration. 

3.  It  is  not  useful  to  make  many  notes,  for  they  often 
distract  the  attention.  In  one  instance  a  counsel,  in 
perusing  an  abstract,  actually  inserted  a  note  in  the 
margin  opposite  to  a  deed  with  a  serious  defect,  stating 
it  to  be  what  it  ought  to  have  been,  and  so  the  objec- 
tion was  missed.  His  mind  was  engaged  in  making  the 
note,  and  as  he  knew  how  the  instrument  ought  to  have 
been  framed,  he  inserted  what  was  not  contained  in  the 
abstract, — a  fatal  error,  but  one  not  unlikely  to  occur  in 
a  moment  of  absence. 

4.  Still  a  man  should  not  incumber  himself  with  un- 
necessary details.  He  may  save  himself  much  unneces- 
sary labour  by  a  little  method.  He  should  have  a  book 
in  which  he  should  write  his  opinion,  and  there  should 
be  a  margin.  He  should  write  his  opinion  as  he  pro- 
ceeds, reserving,  if  necessary,  any  important  point  for 
subsequent  consideration.  In  the  margin  he  should 
note  every  term  of  years  created,  and  every  assignment 
of  it ;  thus,  1,000  years     -------     fol.     ({. 


fol.   IS. 
fol.  30. 


(a)    1  Prost.  Abstr.  208,  vol.  3,  p.  59.  191.  201. 
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Nothing  more  is  requisite  where  there  is  a  regular  de- 
duction, and  he  can  at  once,  when  he  comes  to  deal 
with  the  terms,  refer  to  the  title  to  them  separately. 
Where  there  is  a  long  deduction  of  a  legal  estate  of  in- 
heritance, he  may  pursue  the  same  method.  If  the  title 
he  complicated,  he  may  leave  a  blank  page  in  his  book 
for  references  to  the  abstract,  and  queries  to  be  consi- 
dered. With  some  such  exceptions  he  will  find  it  the 
best  and  surest  method  of  arriving  at  a  just  conclusion, 
to  trust  to  his  view  of  the  title  on  the  face  of  the  ab- 
stract itself,  without  incumbering  himself  with  or  relying 
upon  notes. 

5.  It  may  sometimes  be  useful  to  glance  the  eye  over 
the  abstract  in  the  first  place,  in  order  to  obtain  a  gene- 
ral view  of  the  title,  and  experience  will  rapidly  point 
out  when  a  subsequent  part  of  the  abstract  may  be 
looked  into  advantageously  before  its  proper  turn  ;  but, 
speaking  generally,  an  abstract  should  be  perused  but 
once,  and  that  once  effectually.  The  party  should  never 
pass  on  until  he  thoroughly  comprehends  what  he  has 
already  read  ;  the  advancing  in  a  difficult  title,  in  order 
to  comprehend  what  you  have  passed  and  do  not  under- 
stand, often  leads  to  insurmountable  difficulties. 

6.  It  is  the  duty  of  counsel  to  see  that  the  parcels 
are  correct  in  the  several  instruments,  and  this  particu- 
larly should  be  followed  up,  step  by  step,  when  the 
descriptions  can  often  be  detected  and  reconciled,  whilst 
upon  a  general  view  of  them  it  may  be  deemed  impossi- 
ble to  connect  them. 

7 .  In  perusing  an  abstract,  it  should  not  be  taken  for 
granted  that  the  dates  are  chronologically  arranged,  but 
the  fact  should  be  ascertained,  although  this  will  not, 
as  to  new  titles,  often  be  important  now  that  a  will  is 
allowed  to  operate  on  after-acquired  property  (b).    And 

{!>)  Ch.  1  I.  sect.  •'!,  post. 
F    o 
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now  counsel  should  keep  constantly  in  view  the  re- 
cent statutes  altering  the  law  of  dower  and  curtesy  (a), 
descent  (b), wills  (c),  escheat  (d),  illusory  appointments  (e), 
executors  (/),  the  substitution  for  recoveries  act  (<?), 
and  the  new  statute  of  limitations  (h).  In  most  cases  he 
will  have  to  consider  the  early  title  with  reference  to  the 
old  law,  and  the  recent  title  with  reference  to  the  new, 
and  some  caution  will  be  necessary  not  to  confound 
them  or  the  periods  over  which  they  operate  ;  and  the 
provision  made  by  statute  in  favour  of  purchasers  as  re- 
gards voluntary  settlements,  and  settlements  with  power 
of  revocation  (i),  recoveries  (k ),  unregistered  deeds  (/), 
bankruptcy  (m),  judgments  (n)3  crown  debts  (o),  should 
also  be  kept  in  view. 

8.  Counsel  as  he  proceeds  in  perusing  the  abstract, 
should  call,  in  the  margin,  for  evidence  of  facts  which 
he  supposes  will  readily  be  produced ;  for  example, 
letters  of  administration,  as  evidence  of  intestacy ;  office 
extracts  from  wills,  to  prove  the  appointment  of  executors 
and  probate  by  them,  as  such  inquiries  in  the  margin  will 
enable  him  to  confine  his  opinion  to  points  of  importance. 

9.  So  where  the  original  documents  cannot  be  ob- 
tained, he  should,  as  he  proceeds,  require  to  be  pro- 
duced, the  probate  or  an  office  copy  of  a  will  affecting 
a  real  estate,  but  not  a  resort  to  the  original  will  without 
some  strong  ground  for  suspicion.     If  it  has  not  been 

(a)  3  &  4  Will.  4,  c.  \05,]wst,      ch.  11,  s. 4. 

ch.  11,  s.  1.  (h)  3  &  4  Will.  4,  c.  27,  post, 

(b)  3  &  4  Will.  4,  c.  106,  past,      ch.  11,8.  5. 

ch.  11,  s.  2.  (i)  Ch.  21,  s.  I, post. 

(c)  1  Vict.  c.  26,  post,  ch.  11,  (k)    lb.  s.  7. 
*.  3.  (/)    lb.  s.  5. 

(d)  4  ^  .")  Will.  4,  c.  23.  (m)  lb.  s.  3. 
(r)  1  Will.  4,  c.  46.  O)  lb.  s.  4. 
(/)    1   Will.   1,  c.  40.  (o)    lb.  s.  !>. 

g    3  &    I  Will    [,  c.  74,  post, 
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proved,  which  a  will  of  real  estate  need  not  be,  of  course 
the  will  itself  should  be  produced.  He  should  also  call 
for  office  extracts  from  fines  and  recoveries,  and  from 
awards  under  inclosure  acts,  and  an  attested  copy,  ex- 
amined with  the  roll,  of  an  act  not  made  a  public  one, 
or  a  printed  copy  of  it  made  evidence  (o).  Where  the 
estate  is  leasehold,  or  the  title  is  to  be  shown  to  a  term 
of  years  carved  out  of  the  inheritance,  which  he  must 
consider  in  point  of  title  as  a  leasehold,  the  probate  is 
the  proper  evidence,  for  the  will  itself  is  insufficient,  or 
an  office  extract  if  the  probate  cannot  be  obtained.  In 
a  title  to  an  attendant  term,  it  is  rarely  that  the  probate 
can  be  obtained.  He  must  also  see  that  the  probates 
or  letters  of  administration  issued  out  of  the  proper 
court,  and  that  the  chain  of  representation  is  not  broken, 
for  an  administration  to  an  executor  will  not  carry  on 
the  title  any  more  than  an  executorship  will  to  an 
administrator. 

10.  So  certificates  of  marriages,  births,  baptisms, 
should  be  required  to  verify  a  pedigree,  and  certificates 
of  burial  to  prove  the  deaths  of  parties,  and  the  last 
receipt  or  other  sufficient  evidence  of  the  payment  of  an 
annuity  or  jointure  which  has  recently  ceased  by  the 
death  of  the  party  entitled  (p). 

11.  As  counsel  proceeds,  he  should,  where  the  fact  is 
not  stated,  inquire  in  the  margin  whether  the  deeds  in 
a  register  county  have  been  registered,  which  will  be 
proved  by  the  certificate  indorsed ;  whether  bargains  and 
sales  have  been  enrolled  within  six  lunar  months,  which 
will  be  proved  by  the  indorsement ;  whether  instruments 
executed  under  powers  have  been  executed  properly, 
and  he  should  point  out  in  the  inquiry  the  proper  mode 

(o)  See  Brett  v.  Beales,  1  Mood.  (p)  See  Wynn  v.  Williams,   5 

&  Malk.  421  ;  Beaumont  v.  Moun-      Ves.  jun.  130. 
tain,  10  Bing.  404. 
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of  execution  ;  for  example,  "  I  presume  this  deed  is  at- 
tested by  two  witnesses,  and  that  the  attestation  contains 
the  words  signed  and  sealed."  And  in  future  he  must 
inquire  whether  wills  made  in  execution  of  a  power  since 
the  1  Vic.  c.  26,  are  attested  by  two  witnesses,  and  whe- 
ther they  were  executed  in  the  presence  of  both  of  them; 
he  should  never  rely  upon  the  statement  in  an  abstract, 
that  the  instrument  was  duly  executed,  but  he  should  in- 
quire into  the  requisite  ceremonies,  unless  it  is  a  common 
deed,  in  which  case  he  may  be  content  with  the  statement. 

12.  He  should  also  make  inquiries  in  the  margin  as 
he  proceeds,  for  the  purpose  of  obtaining  an  answer  in 
the  negative ;  for  example,  a  power  to  charge  a  sum  of 
money  is  stated  in  abstracting  a  settlement,  but  no 
trace  of  its  having  been  executed  appears  in  the  abstract. 
The  inquiry  should  be,  Was  this  power  executed  ?  The 
answer,  as  he  may  anticipate,  will  be,  It  was  not.  The 
object  of  the  inquiry  is  to  cast  upon  the  seller  and  his 
solicitor  the  responsibility  of  stating,  and  therefore  of 
ascertaining  the  fact,  and  for  which  statement  they 
would  be  responsible.  Such  an  inquiry  has  often,  more- 
over, led  to  the  production  of  a  deed  which  it  had  been 
intended  to  suppress,  and  it  leaves  to  the  seller  or  his 
solicitor  no  excuse  for  his  fraud  or  negligence,  if  an  ap- 
pointment really  was  made,  and  created  an  incumbrance 
still  in  existence. 

13.  He  should  direct  generally  the  usual  searches  to 
be  made ;  for  example,  for  judgments,  crown  debts, 
annuities,  and,  if  deemed  necessary,  the  insolvent  court 
should  be  searched,  and  of  course  the  register  office, 
where  the  estate  lies  in  a  register  county  ;  but  the  extent 
of  search  must  be  very  much  guided  by  the  station  and 
character  of  the  vendor,  although  we  shall  hereafter 
have  occasion  to  consider  this  matter  more  in  detail :  the 
purchaser  should  never  rely  solely  upon  having  the  deeds 
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delivered  up  to  him ;  they  would  not  protect  him  against 
judgments,  or  the  like,  and  often  not  against  mortgages, 
or  against  an  annuitant  who  might  not  be  postponed, 
simply  on  the  ground  of  leaving  the  title-deeds  in  the 
hands  of  the  grantor,  for,  generally  speaking,  the  title- 
deeds  are  not  delivered  to  an  annuitant  (</). 

14.  He  should  likewise  direct  the  court  rolls  to  be 
searched,  in  order  to  ascertain  that  no  documents  have 
been  omitted :  indeed  it  has  been  said,  as  we  shall  see, 
that  the  court  rolls  are  notice  to  a  purchaser  (■/•). 

15.  Where  a  particular  piece  of  evidence  is  known  to 
exist,  of  course  the  seller  is  bound  to  produce  it, — for 
example,  a  certificate  of  a  marriage, — and  the  purchaser's 
solicitor  is  never  directed  to  search  for  it ;  but  where  it 
is  not  known  whether  there  are  not  suppressed  incum- 
brances, such  searches  are  directed  for  the  purchaser's 
own  satisfaction,  and  he  bears  the  expense  of  them, 
unless  the  contract  goes  off  by  the  seller's  default  or 
want  of  title,  and  then  he  may  recover  the  expense. 
A  purchaser,  if  he  please,  may  ask  the  seller  whether 
there  is  any  incumbrance, — judgment,  crown  debt, 
annuity,  or  the  like,  —  and  may  rest  upon  the  state- 
ment, if  he  chooses  to  depend  upon  the  seller's  veracity 
or  solvency.  The  question,  however,  should  always  be 
asked  of  the  seller  before  the  purchaser's  solicitor  makes 
any  search,  for  if  the  answer  be  in  the  negative,  which 
the  subsequent  search  proves  to  be  untrue,  the  seller,  it 
is  apprehended,  would  be  bound  to  pay  the  expense  of 
the  search,  for  the  search  would  then  be  proved  to 
have  been  necessary  not  simply  for  the  purchaser's 
satisfaction,  but  for  making  out  the  real  state  of  the 
vendor  s  title  :  this,  however,  is  never  insisted  upon 
in  practice. 

16.  If  a  deed  was  executed  by  attorney,   he    should 

(</)  But  see  Bernard  v.  Drought,  (r)    Vide  ch.  '23,  post. 

I  Molloy,  38. 
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require  the  production  of  the  power  of  attorney,  and 
evidence  that  the  principal  was  alive  when  the  deed  was 
executed  by  the  attorney  (s). 

1/.  It  is  the  duty  of  the  conveyancer,  in  perusing  an 
abstract,  although  the  labour  generally  falls  upon  him 
upon  a  re-perusal,  to  consider  the  evidence  necessary  to 
support  the  title.  In  general,  no  difficulty  arises.  The 
sort  of  evidence  required  to  support  a  title  is  known  to 
all,  and  consists  mostly  of  office  and  attested  copies,  or 
extracts,  where  the  originals  cannot  be  obtained ;  and 
where  it  is  necessary  to  prove  the  root  of  the  title,  or 
any  intervening  portion  of  it,  without  the  common  evi- 
dence of  conveyances,  mortgages,  or  wills,  leases,  land- 
tax  assessments  and  poor's  rates  are  resorted  to,  in 
addition  to  affidavits  of  old  inhabitants. 

18.  Pedigrees  are  generally  readily  proved,  where  the 
possession  has  gone  according  to  them  ;  the  difficulty 
arises  where  a  person  claims  as  heir  under  a  long 
pedigree,  which  has  no  other  connexion  with  the  title. 
Long  practice  makes  men  particularly  cautious  in 
accepting  such  a  title,  for  it  is  often  as  difficult  to 
point  out  a  defect  in  it  where  there  is  no  contest,  as  it 
is  to  defend  it  where  there  is;  for  a  question  of  identity, 
legitimacy,  seniority,  or  a  failure  of  issue,  may  at  once 
destroy  a  pedigree  when  the  real  claimant  appears, 
although  on  the  face  of  the  pedigree  all  appeared  to  be 
correct ;  and  in  some  cases  portions  of  the  real  pedigree 
have  been  fraudulently  omitted,  and  in  others  the  regis- 
tries themselves  have  been  fraudulently  altered.  Coun- 
sel, therefore,  cannot  be  too  much  upon  their  guard ; 
and  yet,  unless  some  reasonable  doubt  can  be  thrown 
on  the  pedigree,  the  purchaser  may  be  compelled  to 
take  the  title,  and  the  very  circumstance  of  resisting 
the  seller's  right  may  lead  to  a  claimant.     In  tracing  a 

(s)    Vide  cli.  13,  s.  I,  post. 
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pedigree,  the  late  act  altering  the  law  of  descent 
should  be  kept  in  view,  as  it  in  many  cases  alters  the 
descent  (t). 

19.  Recitals  in  deeds  of  a  pedigree  are  entitled  to 
great  weight  where  the  possession  is  enjoyed  accord- 
ing to  the  pedigree  ;  hut  in  a  case  (u)  where,  after 
estates  for  life,  an  estate  tail  was  created  by  a  will 
dated  in  1/32,  and  the  first  tenant  for  life  died  in 
J  747,  and  trustees  in  the  will  under  a  power  entered 
into  possession  to  raise  a  legacy,  and  in  1/50  created 
a  term  of  years  by  way  of  mortgage  to  secure  what 
remained  due,  and  until  1793  no  person  entitled  under 
the  will  enjoyed  the  estate  or  made  any  claim  to  it ; 
but  in  that  year  certain  persons  residing  abroad  claimed 
as  issue  in  tail,  and  executed  deeds  in  which  their  title 
under  the  will,  in  default  of  issue  of  a  previous  devisee, 
was  recited,  and  by  which  deeds,  and  a  fine  and  reco- 
very, they  conveyed  to  a  purchaser  in  fee,  and  the  pur- 
chaser afterwards  obtained  an  assignment  of  the  mort- 
gage term  from  the  personal  representative  of  the  mort- 
gagee, and  the  possession,  from  1793  to  1826,  a  period  of 
33  years,  had  remained  undisturbed ;  upon  a  bill  filed  for  a 
specific  performance  against  a  subsequent  purchaser,  the 
Master  thought  the  title  bad,  and  the  Court  confirmed 
his  opinion ;  for  the  recitals,  whatever  effect  they  might 
have  against  the  parties  to  the  deeds,  could  not,  as 
against  third  parties,  be  any  evidence  of  the  pedigree. 
If  evidence  had  been  given  that  possession  had  followed 
and  accompanied  the  pedigree,  if  between  1/-17  and 
1 793  a  possession  had  been  shown  passing  from  father 
to  child  under  the  entail  created  in  1792,  that  enjoy- 
ment would  have  been  a  strong  circumstance  to  prove 

(t)  Post,  cli.  11,  sect.  2.     The      marriage  act,  6  &  7  Will.  4,  c.  $5. 
new   act  for  registering   births    is  (u)    Fort    v.    Clarke.    1     Kuss. 

6  &  7  Will.  4,  c.  86,  and  the  new      601  ;  see  post,  sect.  4. 
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that  the  persons  named  in  the  pedigree  did,  in  fact,  fill 
the  characters  which  it  was  in  1/93  alleged  that  they 
did  fill.  With  nothing  but  the  recitals  of  the  deeds 
executed  in  1793,  the  conveyance  to  the  purchaser, 
and  the  subsequent  enjoyment  under  that  conveyance, 
with  no  proof  of  the  pedigree  on  which  the  title  de- 
pended, or  of  possession  from  17-17  to  1793,  according 
to  that  pedigree,  the  Court  could  not  say  that  this  was 
a  title  which  a  purchaser  would  be  compelled  to  accept. 

20.  Of  course  every  link  in  the  chain  of  the  pedigree 
should  be  proved,  as  the  marriage  of  the  parents  and 
the  baptism  of  the  son,  and  the  certificate  of  the  burial 
of  the  father,  or  the  probate  of  his  will,  or  letters  of 
administration  to  him,  in  order  to  prove  the  son's  right 
to  an  estate  by  descent  from  his  father;  and,  where  she 
was  dowable,  proof  of  the  mother's  burial  and  the  dis- 
charge of  her  arrears  of  dower,  if  recently  dead,  should 
be  required,  and  inquiry  should  be  made  after  any  set- 
tlement executed  by  either  father  or  son.  The  proof  of 
failure  of  issue  of  an  elder  branch,  as  of  a  first  son,  is 
often  slight  and  depending  upon  affidavits ;  but  weight 
may  be  given  to  such  evidence  where  the  possession  of 
the  estate  has  gone  with  the  pedigree  produced. 

2 1 .  The  new  registers  will  in  most  cases  supply  what 
the  old  registries  did  not,  the  time  of  birth  of  the 
parties  ;  but  considering  how  wide  a  door  this  opens  to 
fraud,  it  will  not  hereafter  be  safe  to  place  too  much 
reliance  upon  them. 

22.  Presumptions  of  marriages,  and  therefore  of  legi- 
timacy, and  of  deaths  without  issue,  may  often  be  made 
in  a  court  of  law  between  contending  parties,  where  a  pur- 
chaser would  not  be  compelled  to  take  such  a  title  (<r\ 
and  yet  the  Court  has  directed  the  seller's  pedigree  to  be 
tried  in  an  issue  between  him  and  the  purchaser. 

(a.)  Sue  post,  cli.  10. 
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23.  It  would  be  useless  to  give  any  forms  of  abstracts, 
because  every  one  having  occasion  to  draw  one  can  ob- 
tain precedents,  and  common  attention  to  the  rules  will 
readily  enable  the  practitioner  to  correct  the  faults  of  the 
precedent  before;  him.  But  he  will  best  draw  an  abstract, 
and  he  best  peruse  it  when  drawn,  who  most  under- 
stands the  operation  of  the  instruments  themselves. 


SECTION  III. 

OF    COMPARING    THE    ABSTRACT    WITH    THE    DOCU- 
MENTS. 


1. 

Abstract,  when  complete. 

15. 

2. 

No  inquiry  in    suit   whether 

•perfect. 

1G. 

3. 

Acceptance  of  abstract. 

4, 

14.    Restricted    abstract    by 

contract. 

17. 

5. 

Of  the   title   of  a   tenant  in 

common. 

18. 

(5. 

For    what  purposes   abstract 
delivered. 

7. 

Purchaser's  property  in  it. 

19. 

20. 

8. 

Seller  to  produce  the  deeds. 

9. 

Place  for  examination. 

22. 

10. 

At  a  third  person  s. 

23. 

11. 

At  a  distance,   seller  to  pay 
expense. 

12. 

So  in  sale  by  Court. 

24. 

13. 

Agent  in  London  to  examine 

abstract. 

25. 

14. 

Southby  v.   Iltitt  :  verifying 
abstract. 

Purchaser  not  bound  to  go  to 

record  offices. 

Grant  from  the  Crown:  im- 
propriate, tithes  :  tithe 
rentcharges. 

Notice  to  purchaser  of  place 
of  production. 

Seller  having  covenant  to  pro- 
duce deeds  must  produce 
them. 

Proynise  to  produce  deeds. 

Deeds  burned  after  examina- 
tion. 

Copies  of  court  roll. 
Abstract     to  ■  be     examined, 
before    j)urchaser    uct    as 

o  iv  iter. 

Expense  of  examination  where 
no  title. 

Purchaser  neglecting  to  call 
for  deeds  for  examina- 
tion. 


We  have  still   to  consider  when  the  abstract  is  con- 
sidered to  be  complete,  and  where  the  deeds  should  be 
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produced  in  order  to  be  examined  with  the  abstract  (a). 
And  whilst  we  are  upon  the  latter  subject,  we  may  con- 
sider not  only  the  general  question  of  a  purchaser's 
right  to  the  title-deeds,  and  the  rules  of  the  courts  in 
enforcing  their  production,  but  also  the  purchaser's  right 
to  attested  copies,  and  a  covenant  to  produce  the 
originals,  and  whether  the  latter  covenant  will  run  with 
the  land. 

1 .  The  abstract  ought  to  mention  every  incumbrance 
whatever  affecting  the  estate,  and  should,  therefore,  con- 
tain an  account  of  every  judgment  by  which  it  is 
affected  (b) ;  but  equity  considers  it  complete  whenever 
it  appears,  that  upon  certain  acts  done,  the  legal  and 
equitable  estates  will  be  in  the  purchaser;  which  may 
be  long  before  the  title  can  be  completed  (c).  Although 
the  estate  is  sold  free  from  incumbrances,  and  the 
abstract  shows  an  amount  of  incumbrance  exceeding  the 
purchase-money,  yet  it  must  be  considered  that  the  seller 
can  make  a  good  title  (d) ;  nor  can  any  objection  be 
made  on  the  ground  of  an  incumbrance  where  the  in- 
cumbrancer may  be  brought  in  and  be  compelled  to 
join  in  the  conveyance  (e),  nor  to  the  want  of  registry  of 
any  deed,  for  where  there  is  no  other  subsequent  pur- 
chaser who  has  registered  his  conveyance,  the  objection 
is  capable  of  being  removed  at  any  time  before  the  com- 
pletion of  the  purchase  (f),  but  of  course  the  objection 
must  be  removed  in  due  time.  This  rule  is  properly  con- 
fined to  cases  where  the  seller,  and  persons  who  are 
trustees  for  him,  can  make  a  title ;  for  if  the  concur- 
rence of  a  stranger  is  necessary,  and  he  is  not  bound  to 

(<v)  See  section  1,  supra.  (d)  Townsend  v.  Champernown, 

(/;)  Richards  v.  Barton,  1  Esp.  1  You.  &  Jerv.  449. 

Ca.  268.  (e)  2  Moll.  583. 

(c)  Sec   8  Yes.  jun.  436;   and  (/)  Ch.  10,  post. 

1  Jac.  &  Walk.  421. 
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join,  the  abstract   cannot  be   deemed   perfect   until  it 
shows  that  he  has  given  perfection  to  the  title  {g). 

2.  But  the  ordinary  rule  of  the  Court  does  not  autho- 
rise an  inquiry  before  the  Master,  whether  the  abstract 
was  perfect,  and  if  deficient,  in  what  respects  its  defici- 
encies consisted,  and  whether  it  was  ever  perfected  (h): 
We  have  already  seen  what  the  usual  reference  is  as  to 
title  (*'). 

3.  If,  as  we  have  already  seen,  the  purchaser  accepts 
an  abstract  as  showing  a  satisfactory  title,  yet  he  is  not 
precluded  from  showing  by  other  evidence  that  the  title 
is  a  bad  one  (k). 

4.  We  have  before  seen  how  unwillingly  the  courts 
hold  a  limited  obligation  to  produce  deeds  to  amount  to 
a  condition  to  accept  the  title,  though  unmarketable  (/). 

5.  And  even  if  two  persons  be  tenants  in  common 
and  hold  under  the  same  title,  as  in  the  case  of  partners 
buying  real  property  or  holding  such  property  bought 
by  one  of  them,  a  contract  to  sell  by  the  representatives 
of  the  one  to  the  survivor,  with  a  stipulation  that  the 
sellers  should  deliver  to  the  purchaser  at  their  own  ex- 
pense "  an  abstract  of  their  title,"  means  an  abstract  of 
the  general  title,  and  it  is  not  to  be  confined  to  the  acts 
of  the  deceased  partner,  and  the  title  under  him, 
although  the  purchaser  was  bound  by  the  contract  to 
purchase  subject  to  all  imperfections  of  title  before  the 
commencement  of  the  title  of  the  deceased  partner  (m) ; 
so  that  a  man  may  be  entitled  to  an  abstract  of  the  title, 
and  yet  be  compelled  to  accept  the  title  itself  as  it 
stands. 

(ff)  Lewin   v.  Guest,    1    Russ.  (k)  Shepherd  v.  Keatley,  4  Tyr. 

325;  see  2  Molloy,  583.  571  ;  supra,  p.  18. 

(h)    Bennett   v.   llees,    1    Kee.  (I)  Ch.  8,  s.  1,  supra. 

405.  (m)  Morris  v.  Kearsley,  2  You. 

0")  Supra,  ch.  4,  s.  4 ;  ch.  8,  s.  2.  &  Coll.  1 39. 
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6.  The  abstract  is  delivered  for  the  following  pur- 
poses :  First,  That  the  purchaser  may  see  whether  the 
title  is  such  as  he  will  accept.  He  has  also  a  right  to  it 
after  he  has  taken  an  opinion,  in  order  to  take  another 
opinion  in  case  he  is  not  satisfied  with  that,  and  for  the 
purpose  of  taking  further  objections,  and  of  further 
considering:  the  title.  He  must  have  it  too  for  another 
purpose,  to  assist  him  in  preparing  his  conveyance,  that 
he  may  see  who  must  be  made  parties,  what  form  of 
conveyance  is  expedient,  what  parcels  are  to  be  inserted, 
and  the  like  (n).  As  to  the  general  property  in  the 
abstract,  it  is  hard  to  say  who  may  have  it ;  while  the 
contract  is  open,  it  is  neither  in  the  vendor  nor  in  the 
vendee  absolutely;  but  if  the  sale  goes  on,  it  is  the 
propertv  of  the  vendee ;  if  the  sale  is  broken  off,  it 
is  the  property  of  the  vendor.  In  the  meantime  the 
vendee  has  a  temporary  property,  and  a  right  to  keep 
it,  even  if  the  title  be  rejected,  until  the  dispute  be 
finally  settled,  for  his  own  justification,  in  order  to 
show  on  what  ground  he  did  reject  the  title  (o).  If  the 
purchase  go  off,  not  only  is  the  abstract  to  be  returned, 
but  no  copv  to  be  kept,  lest  it  should  be  used  for  a 
mischievous  purpose  (p)  ;  and  although  the  purchaser 
pays  for  the  opinion,  yet,  for  the  same  reason,  that 
ought,  it  should  seem,  to  be  returned  with  the  ab- 
stract iq). 

7.  In  a  case  where  the  purchaser  returned  the  ab- 
stract to  the  seller  to  answer  the  queries  and  opinion  of 
counsel,  it  was  held  that  the  purchaser  might  maintain 
trover  against  the  seller  for  the  abstract,  although  the 
seller  himself  might  ultimately  be  entitled  to   the  ab- 


'-■ 


(n)  See  2  Taunt.  276, per  Mans-  (/>)  2  Taunt.  277,  per  Law- 
field,  ('.  .1.  rence,  J. 

(o)  2   Taunt.    278,  j»  r    (ham-  (</)  Sec  and   consider   2  Taunt. 

]ji-o?  .J.  270, per  Mansfield,  C.  J. 
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stract.  The  temporary  property  of  the  purchaser  in 
the  abstract  was  sufficient  to  enable  him  to  maintain 
the  action  (r). 

8.  The  seller  is  bound  to  produce  the  deeds,  in  order 
that  the  abstract  may  be  examined  with  them,  although 
the}-  arc  not  in  his  possession,  and  the  purchaser  will 
not  be  entitled  to  the  custody  of  them  (s). 

9.  A  question  often  arises  as  to  the  place  at  which 
the  deeds  should  be  produced.  A  production  at  the 
seller's  country  seat  where  the  estates  lie,  or  at  his 
known  residence  elsewhere  at  the  time  of  the  contract, 
could  not,  it  should  seem,  in  general  be  objected  to, 
and  if  the  deeds  are  in  London,  that  would  be  the  pro- 
per place  to  produce  them  :  this  could  hardly  be  deemed 
a  surprise  upon  a  purchaser,  because  it  is  generally 
known  that  many  title-deeds  are,  at  least  preparatory 
to  a  sale,  lodged  in  the  hands  of  town  solicitors.  But  it 
is  seldom  that  any  difficulty  arises  in  this  respect,  for 
the  contract  mostly  points  out  from  the  context  where 
the  deeds  should  be  produced;  and  where  they  are 
in  the  seller's  own  possession,  it  is  seldom  that  a 
satisfactory  arrangement  cannot  be  made  for  their 
production. 

10.  But  provided  the  purchaser's  expense  is  not 
increased,  the  seller  may  perform  his  obligation  by 
procuring  the  purchaser  an  inspection  of  them  at  the 
residence  of  any  third  person  ;  for  example,  of  the  per- 
son entitled  to  hold  them  in  respect  of  other  estates,  or 
of  an  incumbrance.  To  the  purchaser  it  is  indifferent 
whether  he  examines  them  at  the  abode  of  one  person 
or  of  another ;  and  where  some  of  the  deeds  are  in  the 

(r)  Roberts  v.  Wyatt,  2  Taunt.  (s)  Post,  pi.  18. 
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seller's  possession,  and  some  in  a  third  persons,  a  pur- 
chaser would  not  be  allowed  to  object  to  attend  at  seve- 
ral places  if  they  were  within  a  reasonable  distance. 
But  if  the  deeds,  or  any  of  them,  are  in  the  custody  of 
other  persons  living  at  a  distance  from  the  place  where 
they  ought  to  be  produced,  the  purchaser  must  send 
there  to  have  them  examined,  but  the  seller  must  pay 
the  expense  of  the  journey, — that  is,  the  additional  ex- 
pense,— for  let  the  deeds  be  where  they  may,  the  pur- 
chaser would  have  to  examine  them  at  his  own  expense. 

1 1 .  This  was  so  ruled  in  a  case  before  the  Master  (t), 
upon  a  sale  by  assignees  of  a  bankrupt.  A  settlement 
of  1763  was  in  the  possession  of  a  former  purchaser, 
and  there  was  only  a  covenant  to  produce  a  copy  of  it. 
A  bill  was  filed  by  the  assignees  for  a  specific  per- 
formance. The  purchaser  was  informed  that  the  settle- 
ment was  in  the  possession  of  a  gentlemen  in  the 
country,  and  might  be  seen  there.  He  was  ready  to 
covenant  to  produce  it.  The  purchaser  submitted  to 
the  Master,  that  it  was  the  duty  of  the  sellers  to  produce, 
the  deeds  stated  in  the  abstract  before  the  Master,  or  to 
the  purchaser's  solicitor  in  London.  The  Master  stated, 
that  he  would  make  inquiry  of  conveyancers,  what  the 
practice  in  such  cases  was,  and  afterwards  decided,  that 
the  purchaser's  solicitor  ought  to  send  to  Baldock,  where 
the  deeds  were,  to  compare  the  abstract  with  the  settle- 
ment, but  that  the  sellers  ought  to  pay  the  expenses  of 
such  journey. 

12.  In  a  late  case  upon  a  sale  by  the  Court  itself,  the 
Vice-Chancellor  expressly  held,  that  the  vendor  must  be 
at  the  expense  of  the  purchaser's  solicitor  going  from 
place  to  place  to  compare  the  abstract  with  the  deeds, 

(0  Sharp  v.  Page,  Rolls,  1815.  MS. 
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and  that  the  purchaser  was  not  bound  to  send  the  ab- 
stract to  an  agent  in  a  country  town  in  order  that  he 
might  compare  the  abstract  with  the  deeds  (»); 

1 3.  But  the  rule  is,  that  the  agent  in  London  of  the 
country  attorney  of  the  purchaser  should  examine  the 
abstract  with  the  deeds  where  they  are  in  London,  and 
therefore  the  client,  the  purchaser,  cannot  be  charged 
for  the  country  attorney's  journey,  &c.  to  London  to 
make  the  examination,  not  even  if  he  undertook  it  at 
the  request  of  the  client,  unless  he  distinctly  informed 
the  client  that  it  was  not  by  the  usage  of  the  Profession 
considered  to  be  necessary  that  such  expense  should  be 
incurred  (oj). 

14.  Where  the  seller  stipulated  by  the  conditions  of 
sale  to  deliver  an  abstract  of  title  and  deduce  a  good 
title,  but  in  a  subsequent  condition  provided  that  he 
would  deliver  to  the  purchaser  all  the  title-deeds  and 
copies  of  deeds  and  other  documents  in  his  custody, 
"but  should  not  be  bound  to  produce  any  original 
deed  or  other  documents  than  those  in  his  possession, 
and  set  forth  in  the  abstract,  or  which  related  to  other 
property,"  it  was  held  that  he  was  bound  to  verify  the 
abstract ;  the  clear  condition  as  to  the  abstract  and 
good  title  was  not  allowed  to  be  overreached  by  the 
ambiguous  provision  in  the  condition  as  to  the  delivery 
of  the  deeds  (j/). 

15.  If  a  seller  cannot  produce  the  originals,  as  in  the 
case  of  wills  and  records,  he  cannot  require  the  pur- 
chaser to  send  round  to  the  different  offices  to  examine 
the  abstract  with  the  originals,  or  with  the  records,  even 
where  that  will  be  permitted  by  the  rules  of  the  office, 

(w)  Hughes  v.  Wynne,  8  Sim.  Myl.  &  Kee.  564. 
85.  (?/)  Southby  v.  Hutt,  '2  Myl.  & 

(x)  Alsop    v.    Lord    Oxford,    1  Cra.  207. 
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although  he  (the  vendor)  is  willing  to  pay  the  expense 
of  the  attendances,  but  he  must  procure  office  copies  or 
extracts,  as  the  case  may  require,  in  order  to  enable  the 
purchaser's  solicitor  to  examine  the  abstract  with  them, 
and  to  lay  them  before  his  counsel  if  it  should  be 
deemed  necessary. 

16.  Where  a  grant  from  the  Crown  is  the  foundation 
of  the  title,  although  the  seller  claims  the  fee  free  from 
charges,  a  purchaser  is  anxious  to  have  an  office  copy  of 
the  grant,  in  order  to  ascertain  whether  any  rents  were 
reserved  by  it,  and  whether  it  was  upon  any  condition  or 
the  like ;  but  if  the  seller's  solicitor  searches  for  it,  and 
informs  the  purchaser  where  the  grant  is  to  be  found, 
the  latter  must  be  content  to  have  it  examined  by  his 
own  solicitor  at  the  office  where  it  is  kept.  This  gene- 
rally arises  upon  titles  to  impropriate  tithes.  And  now, 
although  impropriate  tithes  may  be  merged  (z),  or  a 
rentcharge  substituted  for  them  (a),  yet  the  practice 
will  remain  unaltered,  because  no  greater  interest  would 
merge  than  the  party  had,  and  the  rentcharges  are  sub- 
ject to  all  the  incumbrances  to  which  the  tithes  them- 
selves were  liable  (b). 

1  /.  Where  in  a  contract  providing  in  the  usual  way 
for  the  delivery  of  an  abstract,  and  making  a  good  title, 
and  the  execution  of  a  conveyance  on  payment  of  the 
purchase-money,  it  was  provided  that  if  the  seller  should 
not  deliver  an  abstract  of  his  title  to  the  purchaser  or 
his  agent  before  a  day  named,  and  should  not  verify 
the  same  by  the  production  of  all  the  deeds,  evidences, 
and  writings  in  support  thereof  to  the  purchaser  at 
Norwich,  at  Lynn,  or  in  London,  before  a  further  day 
named,  &c3  then  the  agreement  should  be  void,  it  was 

(z)  6  &  7  Will.  4,  c.  71,  s.  71  ;  (a)  fi  &  7  Will.  4,  c.  71. 

1  &'Z  Vict.  c.64.  (/>)  lb.  .sect,  71. 
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held  to  be  incumbent  on  the  seller  to  give  notice  to  the 
purchaser  at  which  of  the  places  he  would  be  ready  to 
produce  such  title  (c). 

18.  If  the  seller  have  only  a  covenant  to  produce  the 
deeds,  yet  he  must  procure  the  production  of  them.  If 
the  purchaser  went  to  inspect  the  deeds,  the  holder 
might  refuse  to  produce  them  to  him,  and  wTould  not  be 
liable  to  an  action  of  covenant  for  nonproduction.  The 
law  supposes  that  every  vendor  has  the  deeds  in  his  own 
hands,  and  in  his  power  to  produce  (d).  This  has 
always  been  the  practice. 

19.  If  the  seller's  attorney  state  that,  if  required,  the 
deeds,  although  in  the  hands  of  a  third  party,  will  be 
applied  for,  the  purchaser,  although  he  prepare  and  en- 
gross his  conveyance,  which  is  executed,  will  not  be 
bound  to  complete  his  purchase  unless  the  deeds  be 
produced  (r). 

20.  Where  a  purchaser's  solicitor  examined  the  deeds 
for  the  purpose  of  comparing  them  with  the  abstract, 
and  the  deeds  were  afterwards  accidentally  burnt  before 
the  title  was  accepted,  it  was  insisted  that  the  solicitor 
had  the  opportunity  to  learn  who  were  the  attesting 
witnesses,  and  that  the  purchaser  must  sustain  the  in- 
convenience of  his  negligence  in  this  respect;  but  the 
Court  observed,  that  the  purpose  of  the  examination  of 
the  deeds  by  the  purchaser's  solicitor,  was  merely  to 
ascertain  whether  the  contents  of  the  deeds  corresponded 
with  the  statement  in  the  abstract,  and  not  to  learn  how 
the  deeds  were  to  be  proved  by  secondary  evidence,  in 
case  they  should  be  destroyed,  which  event  could  not 
at  that  time  be  in  contemplation  of  any  party,  and 
therefore   it  could   not  be  imputed  to  him  as  culpable 

(c)  ltippingall  v.  Lloyd,  "2  New  (e)    Jarmain    v.    Egelstone,    5 

&  Mann.  410.  Carr.  &  Pay.  172. 

('/)  S.  C. 
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negligence  that  he  did  not  inform  himself  of  the  attest- 
ing witnesses  (/'). 

22.  In  the  case  of  a  copyhold  estate,  the  copies  of 
court-roll  are  the  documents  of  title,  or,  in  common  par- 
lance, the  "  title-deeds."  The  purchaser  is  entitled  to 
have  them  furnished  to  him  just  like  other  documents 
of  title  {g) :  if  the  seller  is  entitled  by  stipulation  or  in 
respect  of  other  estates  to  retain  them,  the  purchaser  is 
still  entitled  to  their  production,  in  order  that  the 
abstract  may  be  examined  with  them. 

23.  The  purchaser  should  not  deal  with  the  estate  in 
any  manner  as  owner  until  the  abstract  has  been  ex- 
amined with  the  deeds.  For  although  the  abstract  be 
negligently  prepared,  yet  in  the  absence  of  fraud  the 
seller  will  not  be  answerable,  as  the  purchaser  himself, 
by  exercising  ordinary  care,  may  avert  any  loss  from  the 
seller's  negligence.  Therefore  if  an  abstract  show  a 
good  title,  and  the  purchaser  resell  at  a  profit,  and  upon 
an  examination  of  the  deeds  it  turn  out  that  the  title 
is  bad,  and  he  has  to  pay  the  second  purchaser  his 
costs  of  investigating  the  title,  yet  he  cannot  recover 
them  over,  nor  could  he  recover  the  costs  of  the  resale 
or  any  damages  (h). 

24.  And  as  the  comparison  of  deeds  with  the  abstract 
should  be  made  early,  the  purchaser  will  be  entitled  to 
the  expense  of  the  examination  and  of  journeys  for  that 
purpose,  if  ultimately  the  seller  cannot  make  a  title  ; 
and  it  cannot  be  objected  that  the  purchaser  ought 
to  have  waited  till  he  knew  whether  a  title  could  be 
made  (i). 

(/)  Bryant  v.  Busk,  4  Russ.  1.  (h)  Walker  v.  Moore,  10  Barn. 

(//)  See    the    evidence    of   the  &  Cress.  416. 

practice  by  different  solicitors  in  (i)  Hodges  v.  Earl  of  Litchfield, 

Whitbread  v.   Jordan,    1   You.  &  1  Bing.  N.  C.  499. 
Coll.  317. 
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25.  In  a  case  before  Lord  Thurlow  (k),  an  exception 
was  taken  to  the  title  to  some  copyhold  lands,  for  that 
no  surrenders  had  been  produced  before  the  Master. 
To  this  it  was  answered,  that  an  abstract  of  the  several 
surrenders  had  been  produced,  and  not  objected  to  by 
the  purchaser ;  that  it  was  the  constant  practice  in  the 
Master's  office  to  produce  the  abstract  only,  (which 
in  general  is  previously  compared,  by  the  vendor's 
[vendee's]  attorney,  with  the  title-deeds,)  and  that  if 
the  vendee  does  not  insist  upon  the  production  of  the 
title-deeds,  the  Master  makes  his  determination  on  the 
abstract  only,  which  had  been  done  in  the  present  case. 
And  to  this  the  Lord  Chancellor  agreed,  and  said,  that 
as  the  vendee  might  call  for  the  title-deeds  before  the 
Master  if  he  thought  proper,  he  should  take  it  for 
granted  whenever  the  vendee  omitted  so  doing,  that  he 
was  satisfied  the  abstract  was  correct.  And  therefore, 
though  this  objection  was  true  in  letter,  it  was  false  in 
spirit,  for  in  reality  the  production  of  the  abstract  un- 
impeached  was  the  production  of  the  surrender,  and 
therefore  he  overruled  the  exception  to  the  Master's 
report. 

26.  This  case  furnishes  a  general  rule,  nor  will  the 
Court  when  a  bill  is  filed  allow  a  purchaser  who  had 
not  called  for  the  deeds  to  raise  an  objection  for  want 
of  their  production,  so  as  to  throw  the  costs  of  the  suit 
on  the  seller  (I).  And  we  have  already  seen,  that  al- 
though the  time  fixed  for  delivery  of  the  abstract  is 
imperative  at  lawT,  yet  in  equity,  with  reference  to  time, 
it  is  nearly  as  incumbent  upon  the  purchaser  to  call  for 
the  abstract,  as  it  is  for  the  seller  to  deliver  it  (m). 

(A)  Poole  v.  Sherg'old,   1  Cox,  (I)  Ch.  16,  post. 

160.  (/«)  Ch.  5,  supra. 
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SECTION  IV. 
OF  A   purchaser's   RIGHT  TO   THE   DEEDS. 


I. 
4. 
5. 


10. 
12. 

13. 

14. 

15. 

16. 

17. 

19. 

20. 
22. 
23. 


Warranties. 

Pledge  by  seller  of  escrow. 

Right  of  'purchaser  to  follow 
the  deeds. 

Lien  of  seller  s  solicitor. 

Deeds  left  with  third  person 
to  prepare  conveyance. 

Or  with  the  pin-chaser. 
Sale  of  part  without  stipula- 
tion. 

Where  seller  is  under  cove- 
nant to  produce. 

Leaving  deeds  in  seller's  cus- 
tody . 

Arrangement  where  estate  in 
mortgage. 

Opinion  of  R.  P.  Commis- 
sioners. 

Deposit  of  deed,  where  suf- 
ficient. 

Implied  notice  of  pledge  of 
documents. 

Nature  of  evidence. 

Assignments  lost. 

Lease  for  a  year  lost. 


24, 
25. 

26. 

27. 
28. 

29. 

31. 

32. 

33. 
34. 
36. 

37. 

41. 

42. 
43. 
44. 


27.  Recitals  as  evidence. 

Evidence  where  deeds  lost  or 
destroyed. 

Seller  to  execute  new  convey- 
ance if  old  one  burnt. 

Prosser  v.  Watts  :  recitals. 

Whether  covenant  to  produce 
within  covenant  for  fur- 
ther assurance. 

Purchaser  s  right  to  evidence 
after  conveyance. 

Relieved  if  fraud,  Sj-c. 
Execution  of  title-deeds  not 
to  be  proved. 

Laythoarp  v.  Bryant. 
Effect  of  it. 

Will  to  be  produced  though 
seller  heir. 

Not  to  be  proved  against 
heir. 

Whether  the  deeds  are  trans- 
ferred with  the  seisin. 

Grant  of  deeds. 

Yea  v.  Field. 

Observations  upon  it. 


1 .  In  regard  to  the  general  right  of  a  purchaser  to 
the  title-deeds,  we  may  observe,  that  whilst  warranties 
prevailed,  and  before  covenants  were  introduced,  the 
title-deeds,  except  where  they  were  necessary  for  the 
defence  of  the  feoffor,  who  had  himself  entered  into  a 
warranty,  went  with  the  estate  (a)  ;  and  this  right 
moulded  itself  according  to  the  interests  of  the  parties ; 


{</)  Lord  Buckhurst's  case,  1  Rep.  1. 
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if  a  man  enfeoffed  two,  and  the  heirs  of  one  of  them  by 
deed,  and  the  deed  and  other  evidences  concerning  the 
land  were  delivered  by  the  feoffor  to  him  who  had  the  fee, 
and  afterwards  he  who  had  the  fee  died,  he  who  survived 
should  have  the  deed  by  which  he  was  enfeoffed,  because 
it  makes  his  estate ;  but  he  should  not  have  the  ancient 
charters,  for  they  were  delivered  to  the  other  joint- 
tenant,  for  the  safeguard  of  his  inheritance,  which  Coke 
calls  a  notable  case  (ft).  Again,  if  a  man  enfeoffed  two, 
to  them  and  their  heirs,  and  gave  the  ancient  charters 
to  one  of  them,  and  he  died,  the  survivor  should  have 
all  the  charters,  and  not  his  heir,  to  whom  the  gift  was 
made,  for  he  could  sustain  no  loss  from  the  want  of 
them,  nor  receive  any  benefit  by  them  if  he  had  them, 
but  contra  of  the  survivor;  but  he  should  have  them 
as  things  which  went  with  the  land  (c). 

2.  But  even  under  that  rule,  such  things  as  were  not 
necessary  to  the  defence  of  the  seller,  as  exemplifica- 
tion of  records,  court  rolls,  pedigrees,  or  the  like,  be- 
longed to  the  grantee  of  the  land,  without  any  grant  of 
the  deeds  (d),  because  they  were  not  material  evidence 
to  defend  the  title  paramount. 

3.  The  practice  as  to  the  custody  of  title-deeds  has 
varied  greatly  since  the  time  of  Elizabeth,  but  the  prin- 
ciples of  law  regarding  them  are  still  the  same.  The 
title-deeds  are  things  which  go  with  the  land,  descend 
with  it,  and  pass  with  it  by  conveyance  without  being 
named. 

4.  The  rule  that  the  person  who  is  entitled  to  the 
land  has  a  right  to  all  the  title-deeds  affecting  it,  is 
carried  out  to  all  its  consequences.  Therefore,  where  a 
seller,  upon  receipt  of  part  of  the  purchase-money  for 

(b)  1  Rep.  2  a.  (d)  Moo.  503  ;  see  3  Ves.  jun. 

(c)  1  Rep.  2  b.  226. 
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a  leasehold  estate,  executed  an  assignment  as  an  escrow, 
which,  with  the  deeds,  was  left  with  the  solicitor  for 
both  parties,  to  be  delivered  to  the  purchaser  when  the 
rest  of  the  money  was  paid,  it  was  held  that  the  vendor 
could  not  by  the  aid  of  the  solicitor  pledge  the  deeds  to 
a  third  party,  although  an  innocent  one,  for  more  than 
the  balance  due,  because  the  deeds  belonged  to  the 
purchaser,  and  neither  the  seller  nor  the  solicitor  had 
any  right  over  them,  but  held  them  until  the  pur- 
chaser had  paid  the  balance  due.  The  person  with 
whom  the  deeds  were  pledged  obtained  them  from  a 
person  who  had  obtained  them  by  fraud,  and  although 
he  received  them  on  a  valuable  consideration,  and  there 
was  nothing  on  the  face  of  them  which  showed  that 
there  was  a  title  in  the  purchaser — for  the  assignment 
to  him  was  withheld — he  could  not  retain  them  against 
the  purchaser  (e). 

5.  And  although  the  purchaser  leave  the  deeds 
without  fraud,  but  negligently,  in  the  hands  of  the 
seller,  yet  any  subsequent  purchaser  from  the  first  pur- 
chaser may,  upon  his  legal,  title  recover  them  in  trover, 
even  against  a  person  to  whom  the  original  seller  has 
fraudulently  conveyed  the  estate,  as  if  he  were  still  owner 
of  it,  and  delivered  the  deeds  up  to  him :  his  negli- 
gence was  held  not  to  affect  his  legal  right  to  the  deeds, 
although  his  negligence  had  enabled  another  to  commit 
a  fraud ;  and  besides,  there  was  equal  negligence  on  the 
part  of  the  holder  of  the  deeds,  who  had  not  inquired 
in  whose  possession  the  estate  itself  was  (/*). 

6.  In  Hooper  v.  Ramsbottom  the  deeds  had  been  de- 
posited for  the  purchaser,  who  had  not  completed  his 
purchase  :  in  Barrington  v.  Price  the  purchase  was  com- 

(c)  Hooper    v.  Ramsbottom,    4  (/)    Harrington     v.    Price,     3 

Camp.  Ca.  121  ;   6  Taunt,  12.  Barn.  &  Adol.  170. 
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pleted,  and  the  owner  of  the  land  stood  upon  his  mere 
right  to  the  deeds  as  incident  to  his  ownership. 

7.  In  a  case,  however,  before  Hart,  L.  C,  in  Ireland, 
an  annuitant  allowed  the  title-deeds  to  remain  in  the 
possession  of  the  seller,  who  was  tenant  for  life,  and  he 
delivered  them  to  his  solicitors,  who  claimed  a  lien  on 
them  for  costs,  and  the  Court  refused  to  relieve  against 
them ;  for  it  was  said,  if  a  purchaser  will  permit  the 
vendor  to  retain  the  deeds,  and  he  pledges  them,  although 
this  be  a  fraud  in  the  vendor,  the  Court  could  not  take 
them  away  at  the  instance  of  one  who  was  instrumental, 
by  his  negligence,  in  leaving  them  in  the  vendors  hands, 
from  parties  not  contaminated  with  such  fraud  (g). 

8.  But  the  principle  has  been  carried  so  far,  that 
where  a  man  delivered  the  title-deeds  of  his  wife's  estate 
to  a  person  to  draw  a  conveyance,  which  was  accordingly 
drawn,  and  by  which,  with  a  fine,  the  estate  was  settled 
on  the  wife  and  one  of  the  sons,  it  was  held  that  he  could 
not  maintain  trover  for  the  deeds  against  the  conveyancer, 
because  the  muniments  of  an  estate  belong  to  the  person 
who  has  the  legal  interest  in  it,  and  the  plaintiff  had  no 
longer  a  right  to  them,  as  the  property  itself  was  no 
longer  vested  in  him  (h). 

9.  It  will  be  observed  that  the  conveyance  was 
actually  completed,  and  the  new  title  in  operation.  It 
must  not  be  understood  that  the  seller's  attorney,  as  soon 
as  the  conveyance  is  executed,  can  refuse  to  deliver  back 
his  title-deeds  to  him :  the  seller  may,  if  he  please, 
recover  the  deeds  and  complete  the  purchase  with  the 
purchaser,  without  the  intervention  of  his  attorney. 

10.  So  if  upon  an  agreement  for  a  purchase,  the  seller 

(g)     Bernard    v.    Drought,     1  Sim.  27. 

Moll.  38 ;   as  to  a  solicitor's  lien  (h)  Philips  v.  Robinson,  4  Taunt, 

on  title-deeds  for  the  costs  of  the  106. 
suit,  see    Baker   v.  Henderson,    4 
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deliver  the  instrument  under  which  he  holds  the  estate 
to  the  purchaser,  in  order  to  enable  him  to  prepare  a 
conveyance  to  himself,  the  latter  will,  upon  payment  of 
the  purchase-money  and  taking  a  conveyance,  be  entitled 
to  retain  possession  of  the  instrument ;  but  if  the  pur- 
chaser refuse  to  perform  the  contract  according  to  its 
import,  or  to  return  the  instrument,  an  action  of  trover 
will  be  maintainable  for  it  (?)  . 

11.  In  Ireland,  by  a  general  order,  an  opinion  ought 
to  be  obtained  that  a  good  title  can  be  made  before  an 
estate  is  sold  before  the  Master,  and  it  was  held  that  an 
opinion  so  taken  was  the  property  of  the  plaintiff,  as  part 
of  the  proceedings  in  the  cause,  and  consequently  that 
the  purchaser  was  not  entitled  to  have  it  delivered  over 
with  the  title-deeds  (Jc). 

12.  Upon  a  sale  of  part  of  an  estate  without  any  stipu- 
lation as  to  the  deeds,  the  prevailing  opinion  has  been 
that  the  holder  of  the  portion  of  the  highest  value  is 
entitled  to  the  custody  of  the  deeds, — whether  the  seller 
or  the  purchaser, — giving  to  the  other  a  covenant  to 
produce  them ;  but  of  course  the  purchaser  would  not 
be  bound  to  furnish  the  seller  with  attested  copies  of 
them. 

13.  It  would  not,  it  should  seem,  be  a  sufficient  reason 
why  a  seller  should  retain  the  deeds,  where  he  sells  the 
property  in  respect  of  which  he  retained  them,  that  he 
had  covenanted  with  a  former  purchaser  of  part  of  the 
estate  for  the  production  of  them  ;  but  the  seller  would 
be  entitled  to  have  the  covenant  recited  in  the  convey- 
ance or  indorsed  on  it,  and  might  fairly  require  a  cove- 
nant from  the  purchaser  to  perform  it.  The  seller  would 
not  be  at  liberty,  after  the  second  sale,  to  deliver  the 
deeds  to  the  first  purchaser. 

(i)    Parry  v.  Frame,   -!   Bu.s.  &  (j)  Foster  v.  Foster,   1  Hogan, 

Pull.  451.  224. 
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14.  There  is  great  inconvenience  in  leaving  the  title- 
deeds  in  the  hands  of  a  seller  who  has  parted  with  the 
whole  of  the  property,  although  he  has  covenanted  to 
produce  them,  for  the  obligation  is  soon  forgotten  or 
disregarded,  and  the  deeds  accordingly  are  in  danger  of 
being  neglected  or  destroyed,  unless  by  being  some- 
times called  for,  they  produce  emolument  in  the  hands 
of  a  solicitor. 

15.  Where  the  estate  is  in  mortgage  at  the  time  of 
the  sale,  and  only  part  of  it  sold,  and  the  mortgage  is  not 
wholly  paid  off,  as  the  mortgagee  cannot  be  compelled  to 
covenant  for  the  production  of  the  deeds,  and  of  course 
will  not  part  with  them,  some  careful  provision  should 
be  made  before  the  sale  on  this  head.  If  the  mortca^ee 
should  agree  to  covenant  for  the  production  of  them,  he 
would  probably  limit  his  responsibility  to  the  time  he 
should  continue  mortgagee,  which  would  not  be  satis- 
factory to  a  purchaser  or  binding  upon  him ;  or  if  the 
mortgagee  were  to  enter  into  a  general  covenant  to  pro- 
duce the  deeds,  he  would,  upon  being  paid  off,  probably 
object  to  relinquish  the  possession  of  the  deeds  unless  he 
was  released  by  the  purchaser  from  his  covenant,  which 
would  lead  to  expense  and  vexation.  An  arrangement 
might  be  made  in  such  a  case  for  the  deposit  of  the 
deeds  at  a  banker's,  for  example,  for  the  benefit  of  the 
mortgagee  and  purchaser  until  the  mortgage  was  paid  off 
or  foreclosed,  and  the  deeds  might  then  be  delivered  up 
to  him  or  to  the  seller  (as  the  case  might  require),  upon 
his  entering  into  a  covenant  to  produce  them  to  the  pur- 
chaser, and  this  could  be  provided  for  by  the  conditions 
of  sale  or  agreement ;  and  it  admits  of  no  doubt  that 
any  stipulation  of  that  nature  would  be  binding  upon 
the  purchaser,  and  could  not  be  disregarded  by  a  court 
of  equity. 

16'.  The  real  property  commissioners,  in  discussing 
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the  law  in  regard  to  covenants  for  the  production  of 
deeds,  observe,  that  in  the  case  of  a  mortgagee,  he  can- 
not be  compelled  to  produce  the  deeds  or  allow  their 
inspection  till  his  debt  is  paid ;  the  effect  of  which 
doctrine  is,  in  many  cases,  to  prevent  the  mortgagor 
from  dealing  with  his  equity  of  redemption ;  and,  upon 
the  whole,  they  see  no  sufficient  reason  for  continuing 
this  privilege  to  mortgagees.  And  they  think  every  per- 
son showing  a  right  in  land  consistent  with  the  title  of 
the  party  holding  the  deeds  may  compel  the  production  of 
them  (A-).  This  proposal  is  somewhat  startling.  No  rea- 
son is  stated  why  the  right  of  the  mortgagee  should  be 
broken  in  upon  except  the  convenience  of  the  mortgagor, 
whilst  the  production  of  the  deeds  for  his  convenience 
would  frequently  operate  not  simply  to  the  inconveni- 
ence but  to  the  positive  damage  of  the  mortgagee  ;  and, 
as  the  right  is  with  him,  and  he  may  be  paid  off,  there 
appears  to  be  no  ground  for  altering  the  law.  In  regard 
to  the  general  right  of  persons  claiming  consistently 
with  the  title  of  another  to  have  the  deeds  produced, 
that  would  lead  to  more  mischief,  probably,  than  the 
present  rule,  which  can  always  be  extended  by  provident 
purchasers.  In  many  cases,  e.  g.  sales  of  small  pieces 
of  land  for  the  accommodation  of  parties,  by  the  owner 
of  a  great  estate,  the  purchaser  would  not  venture  to 
ask  for  the  family  title,  or  a  covenant  to  produce  the 
deeds,  nor  would  the  family  produce  them,  but  the  con- 
veyance is  accepted  upon  the  understanding,  although 
nothing  is  expressed  on  the  subject,  that  the  purchaser 
is  to  be  satisfied  with  a  simple  conveyance.  Equity  in 
such  a  case  would  not,  contrary  to  the  real  nature  of 
the  transaction,  enforce  the  production  of  the  deeds 
after  the  execution  of  a  conveyance,  and  yet  a  general 

{k)  3.1  Report. 
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law  would  effect  that  object.     In  many  other  cases  the 
rule  would  lead  to  injustice. 

17.  In  a  proper  case  a  purchaser  will  be  compelled 
to  be  content  with  the  deposit  of  a  deed  for  the  beneht 
of  himself  and  others  interested  in  it.  As  where  the 
reversion  of  an  estate  was  sold  in  lots,  subject  to  a 
ground  lease,  which  contained  covenants  to  the  benefit 
of  which  the  purchasers  would  be  entitled.  Nothing  was 
said  in  the  particulars  of  sale  as  to  the  custody  of  the 
counterpart  of  the  lease,  and  it  was  not  in  the  pos- 
session of  the  sellers,  but  of  one  of  the  other  parties  to  a 
partition.  Lord  Eldon  said,  he  was  of  opinion  that  the 
counterpart  of  the  lease  not  being  in  the  possession  of 
the  plaintiffs,  was  not  an  objection  to  their  title.  No 
doubt  the  parties  would  be  entitled  to  the  production  of 
the  counterpart  of  the  lease,  in  order  to  enable  them  to 
proceed  against  the  tenant  if  necessary.  But  unless 
the  deed  was  deposited,  he  would  not  compel  the  pur- 
chaser to  take  under  one  of  the  lessors.  It  would  be 
too  much  to  put  the  purchaser  to  the  necessity  of  filing 
a  bill  from  time  to  time  to  have  the  counterpart  de- 
livered to  him  as  often  as  he  might  want  it.  The  lease 
was  deposited,  and  Lord  Eldon  enforced  the  purchase  (I). 

18.  And  although  in  the  above  case  there  was  an 
equitable  right  to  compel  the  production  of  the  deed, 
and  the  deed  itself  was  enrolled  in  the  Common  Pleas, 
yet  that  was  not  deemed  satisfactory  by  the  Court. 

10.  It  is  of  great  importance  not  on  light  grounds  to 
be  satisfied  without  the  production  of  the  muniments 
of  title,  whether  the  estate  be  freehold  or  copyhold,  for 
if  the  documents  are  pledged,  he  may,  by  want  of  in- 
quiry, be  held  in  equity  to  be  bound  by  the  deposit  (m). 

(I)  Shore  v.  Collett,  Coop.  234.        &  Coll.  303  ;  and  post,  ch.  23. 
(m)  Whitbread  v.  Jordan,  1  You. 
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20.  There  are  few  titles  in  which  all  the  evidences 
of  title  are  within  the  purchasers  reach,  so  as  to  enable 
him  to  furnish  them  to  a  future  purchaser,  and  yet  he 
may  be  bound  to  accept  the  title :  in  many  cases  a  pur- 
chaser is  entitled  to  have  instruments  produced  as 
negative  evidence  that  the  estate  sold  was  not  comprised 
in  them,  yet  he  would  not  be  entitled  to  a  copy  of  them, 
or  a  covenant  to  produce  them,  although  a  purchaser 
from  him  may  be  as  anxious  to  ascertain  the  fact  as  he 
was.  So  portions  become  settled,  and  mortgaged,  and 
assigned,  and  are  ultimately  released,  and  the  purchaser 
at  the  time  satisfies  himself  of  the  contents  of  the  deeds 
of  settlement,  &c,  but  rarely  can  procure  a  covenant 
to  produce  them  all ;  yet  a  subsequent  purchaser,  where 
some  time  has  elapsed,  is  seldom  advised  to  consider 
the  want  of  these  deeds  as  an  objection  to  the  title,  nor 
could  the  objection  in  many  cases  be  insisted  upon. 

21.  So  there  are  few  cases  in  which  a  purchaser  is 
not  compelled  to  take  a  title  depending  in  many  respects 
upon  evidence  which,  although  it  may  be  satisfactory  as 
a  proof  of  the  fact,  yet  could  not  be  received  in  a  court 
of  justice  ;  for  example,  upon  a  question  of  identity, 
affidavits  of  old  inhabitants  are  furnished,  and  if  satis- 
factory, the  purchaser  is  bound  to  accept  the  title,  yet 
the  affidavits  could  not  be  used  in  support  of  the  title ; 
they  however  prove  the  fact,  and  show  that  evidence 
from  living  persons  can  at  that  time  be  obtained  to 
establish  it. 

22.  It  seems  formerly  to  have  been  thought,  that  a 
plaintiff  in  an  ejectment  for  a  leasehold  estate  could  not 
recover,  unless  the  original  lease  and  all  the  mesne 
assignments  were  proved ;  but  this  rule  has  been  re- 
laxed, and  where  the  possession  has  been  uniform,  the 
jury  will  be  recommended  to  presume  any  old  assign- 
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ments  which  have  been  lost  (w).  It  cannot,  however,  be 
laid  down  as  a  general  rule,  that  a  purchaser  of  a  lease- 
hold estate  can  safely  accept  the  title  where  any  of  the 
mesne  assignments  have  been  lost,  although  he  might 
be  able  to  recover  in  ejectment  if  he  actually  did  pur- 
chase. Every  case  of  this  nature  must  depend  upon  its 
own  circumstances  (o). 

2:>.  The  loss  of  a  lease  for  years,  where  it  was  recited 
in  the  release,  which  was  a  conveyance  to  a  tenant  to 
the  precipe,  was  held,  in  a  suit  against  a  purchaser,  to  be 
supplied  by  the  14  Geo.  2  (p)  :  and  the  Court  was  of 
opinion,  that  it  would  not  be  unreasonable  to  presume, 
as  the  lease  was  recited  in  the  release,  and  the  parties 
were  thus  apprised  of  the  necessity  of  the  lease,  that 
there  was  a  lease  (q).  The  deeds  were  70  years  old, 
and  it  is  clear  that  a  lease  ought  to  have  been  presumed. 

2  1 .  Where  an  old  deed  recites  prior  deeds,  and  the 
seller  is  unable  to  procure  the  instruments  recited,  the 
true  inquiry  is,  whether  the  absence  of  the  deeds  recited 
throws  any  reasonable  doubt  upon  the  title.  Where 
there  is  a  title  of  sufficient  age  without  the  aid  of  the 
recited  deeds,  and  no  circumstance  to  repel  the  pre- 
sumptions in  favour  of  the  title,  the  Court  will  compel 
the  purchaser  to  accept  it  (r). 

25.  The  loss  of  the  deeds  may  not  be  fatal  to  the  title 
if  the  vendor  can  deliver  over  copies  which  would  be 
evidence  at  law  (s).     But  if  the  title-deeds  are  lost,  the 

(h)  Earl  v.  Baxter,  2  Blackst.  Yes.  jun.  64 ;  Ward  v.  Garnons, 

1228;  sec   11  Ves.  jun.  350 ;  see  17  Ves.jun.  1.34. 

supra.  (r)  Prosser  v.  Watts,  6  Madd. 

(o)    Vide  post,  Ilillay  v.  Waller.  59;  see  Doe  v.  Brooks,  3  Adol.  & 

(p)  C.  20,  s.  5;  Bee  post,  ch.  Ell.   513;    Gillett    v.  Abbott,    7 

21,  s.  7.  Adol.  &  Ell.  783. 

(q)   Holmes  v.  Ailsbie,  1  Madd.  (s)   Harvey   v.   Phillips,   2   Atk. 

551  ;  see  Skipwith  v.  Shirley,  11  541  ;   Mr.  Booth's  opinion,  2  Ca. 
VOL.   II.                                         H 


98  DEEDS    BURNED. 

seller  must  furnish  the  purchaser  with  the  means  of 
showing  what  were  the  contents  of  the  deeds,  and  of 
proving  that  they  were  duly  executed,  and  this  even 
where  the  deeds  are  accidentally  destroyed  by  fire  after 
the  contract  is  made  (t). 

26.  And  here  we  may  observe,  that  if  a  conveyance 
to  a  purchaser  have  accidentally  been  burned,  the  seller 
will  be  compelled  upon  a  resale  to  join  in  a  conveyance 
to  the  new  purchaser  (u),  or  of  course,  if  the  estate  is 
not  resold,  to  again  convey  to  the  first  purchaser. 

2/.  In  Prosser  v.  Watts  (#),  the  Court  observed,  that 
there  was  no  dispute  that  the  recital  of  a  deed  is  con- 
structive notice  of  its  contents  ;  but  to  say  that  a  pur- 
chaser is  not  to  complete  his  contract  unless  he  has  the 
actual  possession  of  every  deed  of  which  he  has  con- 
structive notice  by  recital,  would  lead  to  a  pratical  incon- 
venience which  would  be  manifestly  absurd.  Prima 
facie,  it  is  to  be  presumed  that  the  purchaser  in  the 
ancient  conveyance  had  actual  inspection  of  every  deed 
recited,  and  was  satisfied  with  their  contents,  and  it 
was  not  probable  that  a  vendor  would  recite  deeds  which 
afforded  evidence  against  his  title.  When  there  was  no 
circumstance  to  repel  the  effect  of  these  general  pre- 
sumptions, and  when  the  title  under  the  conveyance 
which  contains  the  recital  is  fortified  by  sixty  years 
undisputed  possession,  the  Court  thought  it  a  good  prac- 
tical rule  to  hold  that  the  loss  of  a  deed  recited,  throws 
no  considerable  doubt  upon  the  title  of  the  vendor,  and 
that  the  purchaser  must  complete  his  purchase. 

28.  It  was  debated,  but  not  decided,  in  Fain  v. 
Ayers  (y),  whether  under  a  covenant  for  further  assur- 

&  Opin.  223  ;  see  Coussmaker  v.  (u)  Bennett?;.  Ingoldsby,  Finch, 

Sewell,App.  No.  15,  ch.  10,  infra;  262. 

Const  v.  Barr,  2  Mer.  57.  (x)  6  Madd.  59. 

(0   Bryant  r.  Busk,  4  Russ.  1.  (y)  2  Sim.  &  Stu.  533. 
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ance  a  purchaser  who  has  not  obtained  the  title-deeds 
or  a  covenant  to  produce  them,  can  require  a  covenant 
to  produce  them  to  be  executed  to  him.  But  the  better 
opinion  is,  that  he  has  no  such  right,  for  the  covenant 
for  further  assurance  seems  to  be  confined  to  an  assur- 
ance by  way  of  conveyance,  and  not  to  extend  to  further 
obligations  to  be  imposed  on  the  covenanter  by  way  of 
covenant  (z). 

29.  If  a  purchaser  take  a  conveyance  from  an  heir  at 
law,  by  deeds  which  set  forth  the  pedigree  of  the  vendor, 
he  cannot  afterwards  file  a  bill  stating  that  there  are 
various  books,  family  Bibles,  &c,  containing  entries  which 
prove  the  pedigree  as  recited,  and  insisting  on  that 
ground  that  those  books,  Bibles,  &c.  ought  to  be  delivered 
up  to  him  or  secured  for  his  use.  If  he  was  satisfied  at 
the  time  when  he  took  his  conveyance,  he  cannot  after- 
wards call  for  proof  of  its  accuracy  (a). 

30.  So  if  the  validity  of  a  conveyance  depend  upon 
a  certain  amount  of  debt  being  due,  and  the  purchaser 
take  the  conveyance  with  a  recital  that  the  requisite 
amount  of  debt  is  due,  he  cannot,  although  he  have  a  co- 
venant for  further  assurance,  file  a  bill  against  his  seller, 
admitting  the  recital  to  be  correct,  to  have  an  account 
of  the  debts  taken,  or  to  have  the  documents  which 
show  the  state  of  those  debts  delivered  to  him  or  de- 
posited in  safe  custody,  or  to  have  a  covenant  for  their 
production  (b). 

31.  But  if  there  have  been  any  fraud  or  misrepre- 
sentation regarding  a  document  which  relates  to  the 
title,  equity  will  after  the  conveyance  relieve  the  pur- 
chaser. Therefore  where  upon  a  purchase  it  was  erro- 
neously represented  to  the  purchaser  that  a  will  affect- 

(z)  See  Ilallett  v.  Middleton,  1  Russ.  256. 
Russ.  256,  257.  (Z>)    Hallett    v.     Middleton,     I 

(«)  Per  Master  of  the  Rolls,  1  Russ.  243-. 

H  2 
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ing  the  estate  had  been  proved  in  an  ecclesiastical 
court,  to  which  of  course  he  could  always  have  had 
resort,  the  Court,  upon  a  bill  filed  by  the  purchaser 
after  the  conveyance,  ordered  the  will  to  be  deposited 
with  the  Master  for  the  benefit  of  both  parties  ;  and 
although  the  misstatement  was  probably  a  mere  mistake, 
and  not  intentional,  yet  as  it  rendered  the  suit  necessary, 
the  decree  was  made  with  costs  (c). 

32.  A  vendor,  unless  some  special  ground  be  laid  for 
it,  is  never  called  upon  to  prove  the  execution  of  the 
title-deeds.  And  even  if  the  seller  bring  an  action,  yet 
the  title-deeds  need  not  be  proved  (d).  This  was  decided 
by  Lord  Kenyon  at  nisi  prius.  To  prove  the  plaintiff's 
title  to  a  right  of  way  sold,  the  deeds  were  produced, 
and  it  was  objected  that  the  deeds  themselves  should 
first  be  made  evidence  by  producing  the  subscribing 
witnesses.  But  Lord  Kenyon  ruled  it  not  to  be  necessary. 
He  said  he  never  would  allow,  where  the  question  was 
respecting  a  title,  that  the  party  should  be  called  upon  to 
prove  the  execution  of  all  the  deeds  deducing  a  long 
title;  that  it  was  never  mentioned  in  the  abstract,  or 
expected  in  making  out  a  title  in  any  case  of  a  purchase^ 
more  particularly  where  possession  has  accompanied 
them ;  he  therefore  admitted  them  without  proof  of 
their  execution.  In  a  late  case  before  Lord  C.  J.  Mans- 
field, at  nisi  prius,  where  in  assumpsit  upon  an  agree- 
ment to  purchase  a  leasehold  house,  it  appeared,  that 
the  plaintiff,  the  vendor,  was  the  third  or  fourth  assignee 
of  the  term  ;  and  it  was  contended,  that  he  need  only 
prove  the  execution  of  the  last  assignment  :  it  was  ruled 
otherwise  ;  and  he  was  compelled  to  prove  the  lease  and 
all  the  mesne  assignments  (e).     Lord  Kenyon' s  decision 

(<■)  Harrison  v.  Coppard,  2  Cox,      Ca.  184. 
,'I|S.  (c)  Crosby   v.    Percy,    1  Camp. 

(d)  Thompson  v.  .Miles,   1  lisp.      Ca.  303. 
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was  not  however  adverted  to  ;  and  as  that  clearly  coin- 
cides with  the  practice  in  these  cases,  it  can  scarcely  be 
considered  as  overruled. 

33.  In  the  last  case  upon  this  subject  (/),  where  the 
conditions  of  sale  of  a  leasehold  house  stipulated  that 
the  purchaser  should  not  require  the  production  of  any 
title  prior  to  such  lease  ;  the  purchaser  refused  to  com- 
plete the  contract,  on  the  allegation  that  he  had  bid 
only  at  the  seller's  request.  The  seller,  who  brought 
the  action  for  damages,  was  the  assignee  of  the  lease, 
and  he  proved  at  the  trial  the  execution  of  the  assign- 
ment by  an  attesting  witness,  but  offered  no  proof  of 
the  execution  of  the  lease  itself ;  and  it  was  held  that  he 
ought  to  have  proved  the  execution  of  the  latter.  The 
Court  observed,  that,  generally  speaking,  on  occasion 
of  purchases  of  this  nature,  an  abstract  is  delivered,  on 
which  a  correspondence  or  communication  by  word  of 
mouth  takes  place,  and  in  most  cases  the  question,  if 
any  arises,  is  on  the  law  as  it  affects  the  title  disclosed. 
Under  such  circumstances,  a  party  having  admitted  the 
deeds  to  be  authentic,  and  the  legal  effect  of  them  as 
to  title  being  the  only  matter  in  dispute,  is  not  per- 
mitted to  turn  round  at  the  trial  and  require  proof  of 
the  genuineness  of  the  deeds  themselves.  In  the  present 
case  nothing  had  taken  place  but  a  bare  delivery  of  the 
abstract ;  no  correspondence  or  communication  on  points 
of  title  ;  nothing  which  showed  an  intention,  or  had  the 
legal  effect,  on  the  part  of  the  defendant,  of  admitting 
the  genuineness  of  the  deed,  and  therefore  the  lease 
required  to  be  proved.  The  instrument  which  the 
plaintiff  had  failed  to  establish  in  proof  was  the  founda- 
tion of  his  action — the  very  thing  sold. 

34.  The  Court,  in  the  last  case,  professed  not  to  de- 


(/)   Laythoarp  v.  Bryant,   1  Bing\  N.  C.  421. 
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cide  the  point  discussed  in  the  former  cases.  But,  as  we 
have  seen,  they  laid  down  one  important  rule,  which 
applies  to  the  great  majority  of  cases  arising  out  of 
contracts,  for  few  become  the  subject  of  an  action  with- 
out some  preliminary  discussion.  The  Court  observed, 
that  they  did  not  say  that  where  the  seller  holds  the 
lease  himself  he  is  bound  to  prove  all  the  mesne  assign- 
ments, but  he  ought  to  show  that  the  lease  was  a  valid 
subsisting  instrument,  that  being  the  very  subject  of 
the  sale.  This  case  not  only  establishes  an  important 
general  rule,  but  also  furnishes  a  rule  applicable  to 
sales  of  leaseholds.  In  the  case  of  a  freehold  estate  it 
would  probably  be  deemed  sufficient, — although  there 
had  been  no  previous  communication  on  the  title,  the 
result  of  which  showed  that  the  objection  did  not  turn 
upon  want  of  proof  of  the  execution  of  the  deeds, — to 
prove  the  execution  of  the  conveyance  of  the  fee  to  the 
seller,  unless  the  purchaser  could  show  that  some  of  the 
prior  deeds,  not  thirty  years  old,  from  being  written  on 
erasures,  or  the  like,  might  justify  the  call  for  evidence 
to  establish  their  execution. 

35.  The  case  of  Nash  v.  Turner  (g)  does  not  apply  to 
this  question,  for  the  action  there  was  by  a  purchaser 
against  the  seller  to  recover  a  sum  of  money  paid  for 
fixtures,  which  had  been  sold  without  any  title.  The 
seller  was  the  original  lessee,  and  the  plaintiff  claimed 
under  an  assignment  from  him.  The  assignment  was 
endorsed  on  the  lease,  and  the  assignment  was  proved 
by  the  subscribing  witness,  but  not  the  original  lease  ; 
and  Lord  Kenvon  ruled  that  the  proof  of  the  assign- 
ment was  sufficient.  It  will  be  observed,  that  the  lease 
was  the  defendant's  own  title:  the  assignment  from  him 
to  the  plaintiff  was  duly  proved. 

..;     I    Esp.  Ca.  217;  set   I  Camp.  Ca. 


PRODUCTION    AND    PROOF    OF    WILL.  103 

36.  Where  a  will  has  been  executed  it  must  be  pro- 
duced before  a  purchaser  can  be  compelled  to  accept 
the  title,  although,  having  been  treated  as  a  nullity  by 
a  professional  man,  it  has  been  mislaid,  and  the  seller, 
being  heir,  has  rested  upon  his  title  as  heir  (h). 

3/.  Formerly,  where  a  vendor  claimed  under  a  modern 
will,  by  which  the  heir  at  law  was  disinherited,  it  was 
usual  to  require  the  will  to  be  proved  in  equity  against 
the  heir  at  law  (i) :  but  this  practice  is  now  disconti- 
nued. In  the  case  of  Colton  v.  Wilson  (A-),  the  pur- 
chaser was  in  the  first  instance  discharged  from  his 
purchase  on  account  of  the  will  not  being  proved  against 
the  heir  at  law ;  but  on  a  rehearing  he  was  compelled 
to  take  the  title.  This  decree,  however,  was  made  on 
the  particular  circumstances  of  the  case,  and  the  point 
was  by  no  means  settled.  But  in  Bellamy  v.  Liver- 
sidge  (/),  the  title  received  the  Master's  approbation, 
although  the  will  was  not  proved  against  the  heir  at 
law ;  and  upon  exceptions  to  his  report  on  that  account 
coming  on,  Lord  Kenyon,  then  Master  of  the  Rolls, 
overruled  them. 

38.  It  is  not  unusual  to  require  the  heir  at  law  to 
join  in  the  conveyance,  if  his  concurrence  can  be  easily 
obtained  ;  and  where  he  is  a  party  to  a  conveyance  in 
any  other  character,  he  is  invariably  made  a  conveying 
party,  in  his  character  of  heir  at  law  ;  although,  in  strict- 
ness, this  could  not  be  insisted  upon. 

39.  If  it  should  even  be  thought  that  a  modern  will 
must  be  proved  against  the  heir  at  law,   yet  it  seems 

(k)  Stevens  v.  Guppy,  2  Sim.  Mackrell  v.  Hunt,  2  Madd.  34,  n. 

&  Stu.  439.  (0  Chan.  1  June   1786,  MS.; 

e  Fearne's  Posthuma,  234.  and  see  Wakeman  v.  Duchess  of 

See  Harrison  v.  Coppard,  2  Cox,  Rutland,  3  Ves.  jun.  233;   8  Bro. 

31 8,  as  to  the  custody  of  the  will.  P.  C.  145  ;  sed  vide  Smith  v.  Ilib- 

{k)  3   P.   Wins.    190;  and  see  bard,  2  Dick.  730. 
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clear  that  equity  would  not  compel  the  vendor,  at  the 
suit  of  the  purchaser,  to  prove  the  will  per  testes.  The 
objection,  therefore,  under  any  construction,  could  only 
be  set  up  by  a  purchaser,  as  a  defence  to  a  specific  per- 
formance ;  and  even  to  that  extent  it  would  not  now 
prevail.  

40.  We  have  still  to  consider,  which  we  may  do  in 
this  place,  whether  the  title-deeds  will  pass  with  the 
estate  by  a  conveyance  to  a  purchaser  operating  by 
way  of  use,  where  the  seisin  is  in  a  third  person. 

41.  It  is  said  that  as  the  statute  of  uses  only  transfers 
the  legal  estate  to  the  use,  it  does  not  interfere  with  the 
title-deeds,  and  therefore  the  feoffee  or  grantee  is 
entitled  to  the  custody  of  them  (m).  Certainly  there 
is  considerable  authority  for  this  statement,  but  there 
is  hardly  one  case  in  which  it  was  necessary  to  decide 
the  point  (?i ) ;  and  it  has  been  questioned  by  Lord 
Hardwicke,  who  said,  that  though  it  was  so  clearly  esta- 
blished, he  knew  not  but,  when  it  was  considered,  it 
might  be  called  a  spungy  reason,  as  LordVaughan  says  (o), 
and  it  has  since  been  doubted  by  Mr.  Hargrave  (p). 
The  authorities  make  no  distinction  between  feoffees  or 
grantees  and  covenantees,  or,  in  other  words,  between 
conveyances  which  operate  by  transmutation  of  posses- 
sion and  those  which  do  not.  Now  the  statute  not  only 
provides  that  where  one  person  stands  seised  to  the  use 
of  another,  the  latter  shall  be  deemed  in  the  lawful 
seisin,  estate  and  possession  to  all  purposes  in  the  like 
estate  as  the  former  had  to  the  use,  but  proceeds  to 

(///)   1    Sand.  Uses,  119;    Sug.  Stockman  v.  Hampton,  Cro.  Car. 

Gilb.  Uses,  186,  n.  441  ;     Reynell    v.  Long,    Carth. 

-      Estofte    v.    Vaughan,    l)y.  .'SI  5. 

277  a,   pi.  58;  Sachevrel  v.  Bag-  (p)  See  Whitfield  v.  Fausset,  1 

noil, Cro. Eliz. 356;  LordHunting-  Ves.  394. 

ton  v.   Mildmay,   Cro.  Jac.   '217;  (p)  Co.  Litt.  6  a.  n.  25. 
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devest  the  estate  title  and  right,  that  was  in  such  person, 
and  to  vest  it  in  the  cestui  que  use.  This  therefore  is  a 
legislative  conveyance  to  the  cestui  que  use,  as  powerful 
as  the  common  law  conveyance  to  the  feoffee  to  uses  ; 
and  as  the  latter  conveyed  to  him  the  right  to  the  deeds, 
although  they  were  not  granted,  so  the  former  ought  to 
have  as  powerful  an  operation  in  transmitting  them  with 
the  estate  from  him  to  the  cestui  que  use.  The  opinion 
that  in  the  case  of  a  covenant  to  stand  seised  for  the 
consideration  of  blood  with  strangers,  the  deed  does  not 
belong  to  the  relation  who  takes  the  estate,  but  to  the 
covenantees,  and  that  he  has  no  means  to  obtain  the 
deed  (</),  shows  how  little  principle  was  adhered  to,  for 
in  that  case  the  deeds  were  held  to  belong  not  to  the 
person  who  took  the  estate,  but  to  the  persons  who  did 
not,  and  had  not  even  any  seisin  vested  in  them ;  for  in 
such  cases  the  uses  are  served  out  of  the  covenanter's 
own  seisin,  and  there  is  no  transfer  of  the  legal  estate 
out  of  which  the  statute  is  to  serve  the  uses. 

42.  The  cases  have  led  to  the  practice  of  granting 
the  deeds  by  the  conveyance  to  a  purchaser,  and  where 
uses  are  created,  and  he  is  not  the  releasee  to  uses,  of 
making  the  grant  to  him,  his  heirs  and  assigns.  This 
is  a  practice  which  the  author  never  adopted,  and  no 
evil  is  likely  to  arise  from  disregarding  it,  although, 
certainly,  a  case  may  arise  in  which  the  actual  grant  of 
the  deeds  may  have  some  influence  upon  a  purchaser's 
right  to  them. 

43.  In  Yea  v.  Field,  Lord  Kenyon  laid  stress  upon  the 
circumstance  that  the  assignee  of  a  mortgage  had  not  a 
grant  of  the  deeds  (7).  Part  of  a  leasehold  estate,  the 
whole  of  which  was  held  under  one  title,  was  in  mortgage, 

0/)  Stockman  v.  Hampton,  Cro.  (/•)  2  Term  Rep.  708. 

Car.  441. 
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and  the  mortgagee  held  the  deeds.  The  owner  sold  the 
part  not  in  mortgage,  and  gave  to  the  purchaser  a  cove- 
nant from  himself  to  produce  the  title-deeds.  The  pur- 
chaser afterwards  paid  off  the  mortgage  and  took  a 
transfer  of  it,  and  obtained  the  delivery  to  him  of  all  the 
deeds.  He  then  assigned  the  mortgage  to  a  third  person 
without  any  actual  grant  of  the  deeds,  and  without 
delivering  them  over,  and  upon  trover  brought  by  the 
latter  assignee  against  the  assignor  to  him  (the  pur- 
chaser), Lord  Kenyon  said,  that  although,  at  the  time 
of  the  purchase,  the  defendant  had  no  right  to  the  pos- 
session of  the  deeds,  yet  since  that  time  they  had  by 
accident  come  into  his  possession,  and  the  plaintiff  could 
not  recover  them  from  him.  To  entitle  the  plaintiff  to 
recover,  he  should  have  a  better  right  to  the  deeds  than 
the  defendant,  but  in  the  assignment  to  him  there  was  no 
grant  of  them.  In  old  conveyances  there  is  a  reserva- 
tion made  of  such  deeds  as  tend  to  deraign  the  warranty 
paramount. 

44.  This  decision  can  hardly  be  supported,  for  the 
estate  was  divided  into  two  parcels,  one  of  which  was 
not  in  mortgage  and  was  sold  with  a  covenant  to  pro- 
duce the  deeds,  but  without  any  right  to  the  deeds  them- 
selves,-— the  other  parcel  remained  the  property  of  the 
seller  and  of  his  mortgagee.  Now  no  one  could  acquire, 
by  taking  a  transfer  of  the  mortgage,  a  greater  right 
than  the  mortgagee,  and  he  had  no  right  to  the  deeds 
except  as  mortgagee.  Under  the  first  transfer,  the  pur- 
chaser of  the  other  part  obtained  the  legal  estate  in  the 
part  mortgaged,  and  the  deeds  as  mortgagee ;  when 
therefore  he  assigned  in  that  character,  the  deeds  passed 
with  the  land  without  the  necessity  of  any  grant :  the 
legal  right  to  them  went  with  the  mortgage ;  but  the 
effect  of  the  decision  in  the  King's  Bench  was,  that 
the  second  assignee,  when  he  came  to  be  paid  off,  would 
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not  have  it  in  his  power  to  deliver  back  the  deeds  to  the 
mortgagor,  to  whom  they  belonged,  and  who  was  under 
covenant  to  produce  them.  It  was  a  mistake  to  mix  to- 
gether the  two  characters  of  the  defendant  as  purchaser 
of  one  part  and  mortgagee  of  another — they  were  alto- 
gether distinct  ;  and  the  observation,  that  in  the  assign- 
ment to  him  there  was  no  grant  of  the  deeds,  ought  rather 
to  have  been  applied  to  the  assignment  to  the  purchaser  of 
the  part  sold,  than  to  the  assignment  by  him  of  the  por- 
tion mortgaged.  The  want  of  a  grant  of  the  deeds  to 
himself  was  proved,  by  the  covenant  to  produce  them,  to 
have  been  omitted,  because  it  was  not  intended  that  he 
should  have  them,  and  his  claim  therefore  was  not  autho- 
rised in  his  character  of  a  mortgagee  who  had  assigned 
over,  nor  in  his  character  of  a  purchaser  who,  by  con- 
traet,  was  precluded  from  claiming  them. 
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OF    THE    PRODUCTION    OF    DEEDS    IN    EQUITY    AND 
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Settlement  relating  to  pro- 
perly of  scleral  owners  : 
'partition. 

3.  Right  of  purchaser  where  he 

has  no    covenant    to  pro- 
duce. 

4.  Tenants  in  common,  Sfc. 

5.  Holder    of   deeds     becoming 

mortgagee. 

7.  Tenant  for  life  and  remain- 

der-man. 

8.  Tenant  Jar  life  parting  with 

deeds,  8fC. 


9.  Remainder-man  no  right  to 
have  deeds  brought  in  la 
Court. 

10.  Remote  remainder-man. 

11.  Contingent  remainder  man. 

12.  Father  and  son. 

1.'}.  Mortgagee  under  remainder- 
man without  the  deed. 

14.  Fraud  by  tenant  for  life. 

15.  Mortgagee  in  fee  undertenant 

for  life,  with  the  deeds. 

16.  Ejectment  bill  for  deeds. 
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17.   Production   of   deeds    in    a 
suit. 

19.  Where  the  conveyance  is  im- 

peached. 

20.  Production  at  law. 


22.  Production  of  title-deeds  not 

compelled  at  law. 

23.  R.  P.  Commissioners'  opinion 

on  icant  of  j>ossession  of 
deeds. 

24.  Observations  thereon. 


1 .  We  have  yet  to  consider  in  what  cases  equity  will 
compel  the  owner  of  title-deeds  to  produce  them  to 
other  persons,  and  in  what  cases  their  production  will 
be  compelled  in  adverse  suits  and  actions. 

2.  Although  the  rule  is  not  universal,  and  may  be 
affected  by  circumstances,  yet  where  several  parties 
are  entitled  to  property  held  under  one  settlement,  and 
one  has  possession  of  it,  a  court  of  equity  will  order  it  to 
be  brought  into  court  for  the  benefit  of  both  parties  (a). 
So  where  an  estate  is  divided  upon  a  partition,  and  a 
counterpart  of  a  lease  of  the  whole  is  delivered  to  one 
of  the  parties,  the  parties  entitled  to  the  other  shares 
would  be  entitled  to  the  production  of  the  counterpart, 
in  order  to  enable  them  to  proceed  against  the  tenant  if 
necessary  (b). 

3.  So  where  a  person  sold  a  part  of  his  estate  with 
the  usual  covenants  for  title,  including  a  covenant  for 
further  assurance,  but  without  any  covenant  to  produce 
the  title-deeds,  all  of  which  he  retained  ;  upon  a  bill 
filed  by  the  purchaser,  who  had  resold,  praying  alter- 
natively either  a  deed  of  covenant  to  produce,  or  the 
actual  production  of  the  title-deeds,  to  show  a  market- 
able title  upon  his  resale,  the  V.  C.  observed,  that  what- 
ever doubt  there  might  be  upon  the  right  to  a  cove- 
nant to  produce  the  defendant's  title-deeds,  being  the 
root  of  the  plaintiff's  title,  and  in  that  sense  a  sort  of 

(a)  Lord    Banbury    v.    Briscoe,  (6)    Shore    v.    Collett,     Coop. 

2  Cha.  Ca.  42  ;   Harrison  v.  Cop-      234. 
pard,  2  Cox,  318. 
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common  property,  he  strongly  inclined  to  think  that 
the  plaintiff  had  an  equity  to  the  extent  of  the  pro- 
duction of  the  deeds,  and  he  was  informed  that  the 
Lord  Chancellor  had  expressed  an  opinion  to  that  effect, 
and  therefore  he  overruled  a  demurrer  by  the  defendant 
to  the  plaintiff's  bill  (c).  And  this  certainly,  speaking 
from  recollection,  was  Lord  Eldon's  opinion. 

4.  At  law,  where  there  are  tenants  in  common,  joint- 
tenants  or  coparceners,  whichever  obtains  possession  of 
the  deeds  may  retain  them ;  but  upon  proper  occasions 
in  proceedings  by  the  others  at  law,  the  production  of 
them  would  be  compelled  ;  and  in  equity,  there  is  no 
doubt  that  in  such  a  case  the  Court  will,  upon  a  bill 
filed,  order  the  production  of  the  title-deeds  in  the 
hands  of  either  for  the  other's  inspection,  where  he  has 
sold  his  share,  or  upon  any  other  occasion  (r/). 

5.  But  if  before  the  bill  filed  the  person  holding  the 
deeds  has  changed  his  character,  from  the  absolute 
owner  to  that  of  a  mortgagee,  although  the  deeds  have 
never  been  out  of  his  possession,  the  Court  will  not 
compel  him  to  produce  them,  for  the  estate  is  the  pur- 
chaser's who  made  the  mortgage,  and  a  mortgagee  has 
no  right  to  show  his  mortgagor's  title  (e). 

(>.  This,  however,  is  a  difficulty  which  can  be  ob- 
viated readily :  the  purchaser  as  well  as  the  seller 
(the  mortgagee)  should  be  made  a  party  to  the  suit, 
and  the  order  will  be  of  course,  for  the  purchaser 
will  be  equally  bound  with  the  person  from  whom  he 
purchased. 

7.  As  regards  persons  claiming  several  interests  in 

(c)  Fain  v.  Ayers,  2  Sim.  &  Stu.      234  ;    Burton   v.   Neville,   2  Cox, 
533,  supra.  242. 

(d)  Lambert  v.  Rogers,   2  Mer.  (c)   Lambert  v.  Rogers,  2  Mer. 
489 ;   see  Shore  v.  Collett,  Coop.      4S9. 
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the  same  estate,  it  is  perfectly  settled  that  the  tenant 
for  life  is  the  person  entitled  to  the  custody  of  them  ; 
and  if  they  have  been  taken  into  the  Court  of  Chancery 
for  a  purpose  which  is  satisfied,  they  will  be  delivered 
out  to  him  (f),  although,  if  the  grantor  deliver  the 
deeds  to  the  remainder-man,  the  tenant  for  life  could 
not  recover  them  ((/),  for  of  course  the  absolute  owner 
of  land  may  sell  or  give  way  the  title-deeds  as  mere 
parchments,  or  destroy  them  at  his  pleasure  (h).  And 
it  is  laid  down  in  early  times,  that  if  there  be  tenant  for 
life,  the  remainder  over  by  deed,  whichever  of  them  first 
obtains  the  deed  shall  retain  it ;  and  that  therefore, 
whoever  has  any  land  comprised  in  the  deed,  where 
others  have  the  rest  of  the  land,  yet  he  who  has  a  por- 
tion may,  in  respect  of  it,  retain  the  deed  (i). 

8.  Where  the  tenant  for  life  has  parted  with  the 
deeds  to  persons  not  entitled  to  the  land,  and  so  is 
satisfied,  and  does  not  care  about  the  title,  but  the 
remainder-man  is  not  satisfied,  equity  will  secure  the 
title-deeds  for  the  remainder-man  (k)  ;  or,  if  proper, 
they  would  be  secured  where  the  right  to  the  remainder 
is  in  dispute,  and  a  bill  is  filed  to  have  it  declared  (7). 
So  clearly,  in  cases  of  spoliation ;  and  in  the  case  of  a 
jointress,  the  deeds  may  be  obtained  by  the  remainder- 
man upon  confirming  her  jointure  (m).     And  there  are 

(/)  Webb  v.  Webb,  I  Eden,  8;  cbolson,  Cro.  Eliz.  496. 
Strode  v.  Blackburne,  '■'>  Xi-*.  jun.  (i)  4  H.  7,  10  ;  ]  Bro.  Ab.  138  b, 

'2-2.3,  226  ;  Duncombc  v.  Mayer,  8  pi.  53  ;  see  2  Dick.  650,  651. 
Ves.  jun.  320;  Churchill  v.  Small,  (/■)  Ford  v.  Peering,  1  Vcs.jun. 

ib.  32,  n. ;    Bowles  v.  Stewart,    1  72. 

Scho.   &    Bef.    222;    Banbury   v.  (/)  Southby    v.    Stonebousc,    2 

Briscoe,  2  Cha.  Ca.  42.  Ves.  610;  see  Papillon  v.  Voice, 

(//)  2  Bro.  Ab.  84  b,  pi.  25.  2  P.  Wins.  470. 

(A)    1    Bro.   Ab.   327  b,   pi.   86;  (m)  See    2   Ves.   450;    2   Bro. 

Co.  Litt.  232  a;   Kelsack  ?;.  Ni-  C.  C.  652;  1  Ves.  jun.  76. 
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dicta  that  every  remainder-man  has  a  right    in  equity 
to  have  the  deeds  brought  into  Court  (n). 

9.  But,  nevertheless,  there  is  not  a  single  decision  that 
way,  but  the  rule  is  settled  the  other.  Lord  Kenyon 
laid  it  down,  that  a  remainder-man  had  not  any  action 
at  law,  or  any  equity,  to  take  the  deeds  out  of  the  hands 
of  the  tenant  for  life  (o). 

10.  And  it  has  been  decided,  that  where  the  person 
claiming  to  have  the  deeds  produced,  has  only  a  re- 
mainder expectant  upon  prior  estates  for  life,  with 
limitations  to  children  not  in  esse  in  tail,  such  an  interest 
is  too  remote  to  warrant  the  interference  of  the  Court ; 
for  if  such  a  practice  were  suffered  to  prevail,  the 
title-deeds  of  half  the  estates  in  the  kingdom  might  be 
brought  into  Court  (p). 

11.  So,  where  the  remainder  was  contingent,  and 
indeed  so  circumstanced  that  it  might  be  barred  ;  the 
Court  refused  to  compel  the  tenant  for  life  to  produce 
the  title-deeds.  It  was  admitted  that  there  was  no 
authority  to  show  that  a  contingent  remainder-man  had 
that  right.  And  an  inspection  of  the  deeds  was  refused 
to  a  purchaser  from  the  contingent  remainder-man  (q). 

12.  And  in  cases  between  father  and  son,  where  the 
former  is  tenant  for  life,  and  the  latter  tenant  in  tail, 
whether  the  settlement  was  made  by  the  grandfather  (>•) 
or  by  the  father  (s),  the  Court  will  not  without  a  special 
case  order  a  production  of  the  deeds  ;  for  between 
father  and  son,  the  Court  has  always  suffered  the  settle- 

(n)  Reeves  v.  Reeves,  9  Mod.      probably  an  imperfect  note  of  the 

132  ;  1  Atk.  431 ;  Smith  v.  Cooke,      same  case. 

lAtk.  382.  {g)  Noel    v.    Ward,    1    Madd. 

322.  339. 
(o)  Knott  v.  Wise,  8  Ves.  jun. 
■•  J  (r)  Pyncent  v.  Pyncent,  3  Atk. 

323,  cited.  51Y      } 

(p)  I  vie  v.  Ivie,  1  Atk.  429  ;  see  (s)  Lord  Lempster  v.  Lord  Pom- 

Joy  v.  Joy,  2  Eq.  Ca.  Abr.  284  ;      fret,  Ambl.  154. 
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ment  to  remain  with  the  father  for  the  benefit  of  the 
family,  unless  he  has  threatened  or  intended  to  destroy 

it  oo. 

13.  And  as  the  tenant  for  life  cannot  be  compelled 
to  give  up  the  deeds,  a  first  mortgagee  under  the 
remainder-man  cannot  be  postponed  because  he  did 
not  obtain  the  deeds  in  favour  of  a  second  mortgagee 
who  did  obtain  them,  for  he  was  guilty  of  no  laches,  and 
even  if  he  do  not  file  a  bill  for  the  deeds,  as  he  might 
do  after  the  death  of  the  tenant  for  life,  yet  that  omis- 
sion will  not  be  sufficient  to  charge  him  (u). 

14.  The  possession  of  the  title-deeds  by  the  tenant 
for  life,  in  many  cases  would  enable  him  to  commit  a 
fraud  by  making  a  mortgage,  as  where  he  himself  made 
the  settlement,  for  by  suppressing  the  settlement  he 
would  still  appear  to  be  owner  of  the  fee,  and  this  mis- 
chief will  be  increased  now  that  a  man  can  bar  his  wife's 
dower,  for  it  will  no  longer  be  necessary  to  have  the 
concurrence  of  the  wife,  which  would  lead  to  a  knowledge 
of  the  settlement.  To  avoid  a  possible  fraud  in  such 
cases,  a  memorandum  of  the  settlement  should  be  en- 
dorsed on  the  conveyance  to  the  settlor,  or  if  none,  on 
the  leading  title-deed  remaining  in  his  possession. 

15.  "Where  a  tenant  for  life,  who  had  been  owner  of 
the  fee,  made  a  mortgage,  suppressing  the  settlement,  and 
delivered  the  title-deeds  to  the  mortagee,  Lord  Rosslyn 
was  so  struck  with  the  hardship  of  the  case  upon  the 
remainder-man  under  the  settlement,  that  he  directed  a 
plea  of  purchase  without  notice  to  stand,  merely  as  an 
answer  to  the  bill  which  was  filed  by  the  next  tenant 
tor  life  to  have  the  title-deeds  delivered  up  ;  and  he 
seemed  t<>  consider  that  the  defendant  was  not  justified  in 
retaining  that  with  regard  to  which  she  could  have  no 


-■ 


/ 1  See  2  I  >ick.  239.  0)  Tourle  v.  Hand,  2  Bro.  C.  C. 

650. 
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profit,  thereby  putting  the  tenant  for  life  under  a  dis- 
advantage ;  and  that  if  there  were  none  of  whieh  the 
mortgagee  conld  make  any  advantage,  she  was  without 
any  benefieial  interest  or  profit  to  herself,  retaining  what 
might  be  a  profit  or  advantage  to  the  tenant  for  life  (#)  • 
but  Lord  Eldon  expressly  overruled  this  decision,  and 
held  that  the  mortgagee,  although  he  could  not  main- 
tain his  title  at  law  to  the  estate,  could  not  be  compel- 
led in  equity  to  discover  whether  he  had  the  title-deeds, 
or  to  deliver  them  up  (j/).  In  such  a  case,  therefore,  the 
remainder-man  must  obtain  elsewhere  what  evidence  he 
can  in  support  of  an  action  of  trover.  Of  course  a  pur- 
chaser from  a  tenant  for  life  would  stand  in  the  same 
situation  with  a  mortgagee  who  is  a  purchaser  pro  tanto. 
1(>.  In  regard  to  general  relief  in  equity  for  deeds,  an 
ejectment  bill,  as  it  is  termed,  cannot  be  maintained, 
although  the  claimant  has  not  the  title-deeds.  In  a 
case  in  which  an  heir  at  law,  out  of  possession,  filed 
a  bill  praying  relief  by  the  delivery  of  the  possession  of 
the  estate,  and  of  the  title-deeds,  the  Court  observed, 
that  it  was  said  that  the  delivery  of  title-deeds  was 
equitable  relief,  and  that  the  Court  having  in  that  re- 
spect jurisdiction,  would  do  complete  justice  [which 
certainly  had  been  a  prevailing  opinion] .  The  posses- 
sion of  title-deeds  was  incidental  to  the  possession  of 
the  estate,  but  could  not  be  recovered  with  the  estate 
at  law.  The  Court  therefore  would  give  the  title- 
deeds  to  him  who  had  at  law  recovered  the  possession 
of  the  estate,  but  its  jurisdiction  in  this  respect  was 
confined  to  the  possessor  of  the  estate.  If  the  plain- 
tiff in  this  ease,  the  Court  added,  recovers  the  estate 
at  law,  then,  and  not  till  then,  he  may  come  here 
for  the  possession  of  the  title-deeds  (z). 

(x)  Strode  r.  Blackburne,  3  Ves.  (z)  Crow   v.  Tyrrell,    3   Madd. 

jun.  222.  IT!) ;  Jones  v.  Jones,  3  Mer.  161, 

(y)Walwyn  v.  Lee, 9  Ves.  jun. 24. 
VOL.   II.  I 
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1/.  In  suits  in  equity,  the  Court,  as  between  the 
parties  to  the  suit,  does  not  order  the  production  of 
deeds  but  on  a  very  strong  case  of  unanswerable  equity. 
The  defendant,  the  owner  of  the  documents,  never  can 
be  called  on  to  give  any  reason  why  he  should  not  pro- 
duce them,  for  all  must  depend  on  the  plaintiff's  ground 
of  application,  and  the  defendant  needs  no  other  pro- 
tection than  the  jealousy  of  the  Court.  It  is  a  doctrine 
of  the  greatest  moment  to  titles,  that  a  party  should 
not  be  compellable  to  produce  his  securities.  What 
would  otherwise  become  of  our  property  ?   (a). 

18.  The  general  rule  is,  that  the  plaintiff  is  entitled 
to  the  production  of  a  deed  which  sustains  his  title,  but 
he  has  no  right  to  the  production  of  a  deed  which  is  not 
connected  with  the  title,  and  which  gives  title  to  the 
defendant  (b).  An  heir  in  tail  may  obtain  the  pro- 
duction of  the  deeds  creating  the  entail,  but  nothing 
further  (c). 

19.  Even  where  the  bill  is  filed  to  impeach  the  con- 
veyance to  the  purchaser  on  the  ground  of  fraud, 
although  the  Court  will  order  the  production  of  the 
deed  at  the  hearing  (d),  yet  it  will  not  compel  its  pro- 
duction before  that  period,  where  the  purchaser  denies 
the  alleged  fraud  (e),  unless  the  fraud  appears  on  the  deed 
itself;  as  for  example,  where  from  the  peculiar  manner 

(a)  Vansittart  r.  Barber,  9  Price,       smith,  4  Ves.  jun.  66;  see  Cod- 
641,  per  Richards,  C.  B.  ring-ton  r.  Codrington,  3 Sim.  522; 

(b)  Sampson  v.  Swettenham,  5      Attorney- General   v.  Ellison,    4 
Madd.  16;  2Myl.&Kee.  7.54,  n;      Sim.  240. 

Wilson    v.    Forster,     You.    280;  (e?)  Beckford   v.  Wildman,   16 

see  Hardman  1.   Ellames,   2  Myl.  Vos.jun.  438;  see  Balch  t-.Symes, 

>\    Kee.    745,    contra,   where    re-  Turn.  &  Russ.  87. 

ferred    to    by    the     answer  when  (<?)  Tyler    v.   Drayton,   2   Sim. 

produced;   but  see  Wigram,  Disc  (V    Stn.    .'id!);     2    Myl.    &    Kee. 

114.  754,  n. 
Lord  Shaftesbury  v.  Arrow- 
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in  which  the  receipt  was  signed,  the  deed  having  been 
folded  down  so  that  the  plaintiff  could  not  see  what  she 
wTas  going  to  sign,  and  the  purchaser,  though  he  said 
he  was  a  purchaser  for  valuable  consideration,  without 
notice  of  the  fraud,  did  not  deny  that  he  had  notice  of 
these  circumstances  ;  the  Court  ordered  the  production 
of  the  assignment  to  the  purchaser  (/).  So  where  the 
fact  of  notice  appeared  from  the  recitals  in  the  deed,  as 
set  forth  in  the  answer,  it  was  ordered  to  be  produced 
before  the  hearing  (//). 

20.  And  even  at  law,  it  seems  that  a  person,  though 
no  party  to  a  deed,  who  takes  an  estate  by  way  of  re- 
mainder under  it,  has  a  strong  interest  in  the  deed  and 
is  entitled  to  the  production  of  it  (h).  But  this  is  the 
case  of  different  interests  in  the  same  estate,  and  not  of 
distinct  rights  to  different  estates  comprised  in  the  same 
deed,  and  the  general  rule  is  at  law,  that  unless  the 
party  holding  the  deed  has  been  in  effect  a  trustee  for  the 
party  requiring  the  production  of  it,  he  cannot  call  for 
it  (/).  If  a  purchaser  were  to  complete  his  purchase  and 
leave  the  deeds  in  the  hands  of  the  seller,  who  retained 
other  estates  held  under  them,  without  taking  any  cove- 
nant to  produce  them,  he  would  have  no  remedy  at  law 
to  enforce  their  production.  This  has  always  been  con- 
sidered the  rule  in  practice. 

2 1 .  If  one  part  of  a  deed  has  been  executed  for  both 
parties,  or  a  deed  has  been  deposited  in  the  hands  of  the 
holder  as  a  trustee  for  others  only,  or  for  others  jointly 
with  himself,  its  production  may  be  compelled  (k). 

(f)   Kennedy  r.  Green,  (i  Sim.  (/)  See  Street  v.  Brown,  6  Taunt. 

6  ;  see  Fencott   v.  Clarke,  ib.  8.  302  ;    Ratcliffe  v.  Bleasly,  3  Bing. 

(<y)    Neesom    v.   Clarkson,    C.  148  ;    Lord   Portmore    v.  Goring, 

Coop.  93.  4  Bing.  152;    Cocks    v.  Nash,  9 

{It)  Per  Heath,  .).,  in  Bateman  Bing.  723. 

V.  Phillips,  4  Taunt.   161.  (A)   See  I  Barn.  &  Cress.  263. 
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22.  But  generally,  parties  are  not  compelled  to  produce 
their  title-deeds  at  law.  If  a  subpoena  duces  tecum  is 
served,  the  party  must  take  his  deeds  into  Court  in  obe- 
dience to  the  subpoena,  but  if  he  states  that  they  are  his 
title-deeds,  no  Judge  will  ever  compel  him  to  produce 
them  (I).  Lord  Kenyon  observed,  that  if  a  man  were 
obliged  to  produce  every  paper  in  his  custody,  it  would 
occasion  the  ruin  of  millions.  It  was,  he  added,  a  good 
plea  in  bar  in  the  Court  of  Chancery,  that  the  defendant 
(although  the  legal  title  was  in  another)  had  an  equitable 
title  by  honest  means  without  notice,  and  the  Court  would 
not  compel  the  production  of  those  papers  which,  if  pro- 
duced, would  strip  the  defendant  of  his  fair  and  equitable 
title  (m)  ;  nor  can  a  man's  attorney  be  compelled  to  pro- 
duce a  muniment  of  title  which  his  client  might  with- 
hold, and  the  Judge  has  no  more  privilege  to  examine 
the  document  than  any  one  else  (n). 

23.  In  estimating  the  merits  of  a  general  registry, 
the  real  property  commissioners  have,  no  doubt  uncon- 
sciously, been  led  to  greatly  overrate  the  difficulty  arising 
from  the  want  of  possession  of  the  deeds.  They  say  (0), 
that  when  the  covenant  to  produce  them  is  obtained,  it 
is  only  in  very  far  cases  that  it  is  permanently  effectual. 
The  deeds  often  pass  with  the  lands  in  respect  of  which 
they  were  retained  into  the  hands  of  a  person  not  bound 
by  the  covenant,  and  on  the  other  hand,  the  subsequent 
purchaser  of  the  other  lands  is  seldom  able  to  enforce  the 
covenant.  These  cases  depend  upon  the  general  law  of 
covenants,  which  is  ill  adapted  to  purposes  of  this  nature, 
and  often  give  rise  to  questions  of  the  greatest   nicety 

(/)  Pickering  v.  Noyes,  1  Darn.  Ca.  140;  Nixon  v.  Mayoh,  1  Mood. 
<v  Cr.  ss.  262.  &  Rob.  76. 

(>/)   Doc  v.  James,  2  Mood.  & 

(///)  .Miles  v.   Dawson,   1    F.sp.      Rob.  47. 
Ca.  405;   Harris  r.  Hill,  3  Stark.  (<>)  Second  Report,  p.  16. 
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and  difficulty.  When  the  covenant  is  imperfect,  the 
party  interested  in  the  deeds  is  often  unable  to  enforce 
the  production  of  them  from  the  holder,  and  still 
oftener  he  is  unable  to  secure  to  a  purchaser  their 
future  production.  The  consequence  in  either  case  is, 
that  the  title  is  unmarketable.  Supposing,  they  add,  the 
party  to  be  in  possession  of  a  perfect  covenant,  it  may 
fail  of  effect,  because  the  party  bound  by  the  covenant 
may  not  be  known,  or  may  be  out  of  reach,  or  may  be 
incapable  of  being  sued,  and  there  is  also  the  risk  of 
the  loss  of  the  deeds.  The  loss  of  the  deeds  or  the 
want  of  an  effectual  covenant  for  the  production  of 
them,  prevents  a  large  proportion  of  the  titles  in  this 
country  from  being  strictly  marketable. 

24.  Now,  it  is  believed,  that  it  is  only  in  very  few 
cases  that  the  covenant  to  produce  deeds  is  not  perma- 
nently effectual,  whether  the  covenant  run  with  the 
land  or  not,  for  the  covenant  binds  the  deeds  in  equity, 
and  they  and  not  damages  are  what  the  party  wants, 
and  therefore  an  action  for  breach  of  the  covenant  is 
not  the  remedy  resorted  to.  Where  the  deeds  pass 
with  the  land  in  respect  of  which  they  were  retained 
into  the  hands  of  any  person,  he  would  be  bound,  at 
least  in  equity,  by  the  covenant,  and  in  practice,  where 
there  is  a  covenant  to  produce,  there  is  not,  speaking 
generally,  any  difficulty  in  obtaining  the  production  of 
them.  I  remember  well  when  these  difficulties  were 
not  raised  upon  purchases,  and  they  have  been  created 
not  by  any  practical  obstruction,  but  by  refining  on  the 
nature  of  the  covenants,  and  the  liability  under  them. 
The  difficulty  may  altogether  be  removed  by  common 
care  upon  purchases,  and  by  a  steady  adherence  to 
principles  in  their  application  to  practice  in  the 
decisions  of  the  courts.  Such  observations  as  those 
we  have  been  considering  are  to  be  deprecated,  as  they 

i   3 
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tend  to  increase  litigation  on  these  points,  and  to 
encourage  objections  by  purchasers  which  are  not 
warranted  by  law  : — they  create  the  very  difficulty  upon 
which  they  assume  to  be  grounded. 


SECTION  VI. 

OF    ATTESTED    COPIES    AND  COVENANTS    TO  PRODUCE 

DEEDS. 


2.  Purchaser  entitled  to  attested 

copies. 

3.  U?iless  on  record. 

6.  And  of  them    if  in  seller  s 

custody. 

7.  Attested  copies  of  copies  of 

court  roll. 

8.  Right  excluded  by  agreement 

to  produce  deeds,  qu. 

10.  Purchaser   entitled  to   cove- 

nant to  produce. 

11.  Although  the  sellers  are  as- 

sigm  i  s. 

12.  Equitable  right  to  production 

insufficient. 

13.  Seller  having  only  a  con  no  at 

to  "produce. 

14.  Covenant,  how  framed  as  to 

copies. 


15. 

16. 

17. 

18. 

19, 

20. 

22. 

23. 

•24. 


Where  a  covenant  to  produce 
can  be  enforced  after  con- 
veyance. 

By  whom  to  be  entered  into. 

The  covenant  runs  with  the 
land  purchased. 

R.  P.  Commissioners'  ob- 
servations on  Barclay  v. 
Raine. 

21.   Rule  in  equity. 

Barclay  v.  Raine. 

Observations  on  the  law  of 
that  case. 

Validity  of  title  in  that  case. 

Whether  tin1    covenant   runs 

with  the  laud  retained  by 

the  seller. 

How  covenant  affects  a  mar- 
ketable title. 


1.  Having  considered  generally  to  whom  the  custody 
of  the  title-deeds  belongs,  we  arc  now  to  consider  in 
what  cases  a  purchaser  is  entitled  to  attested  copies  of 
the  title-deeds. 

2.  If  a  purchaser  cannot  obtain  the  title-deeds,  he  is, 
as  we  have  already  seem  entitled  to  attested  copies  of 
them  at  the  expense  of  the  vendor,  unless  there  be  an 
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express  stipulation  to  the  contrary  (a) ;  and  although 
he  may  not  be  entitled  to  the  possession  of  the  deeds, 
yet  he  has  a  right  to  inspect  them,  and  the  vendor  must 
produce  them  for  that  purpose  (b). 

3.  But  a  purchaser  is  not  entitled  to  attested  copies 
of  instruments  on  record. 

4.  This  was  decided  in  the  case  of  Campbell  v.  Camp- 
bell (c),  where  the  Master,  in  taxing  costs  incurred  by 
the  sale  of  considerable  estates,  disallowed  the  charges 
for  attested  copies  of  deeds  and  documents  upon  record  ; 
and  upon  exceptions  to  his  report  on  that  account 
coming  on,  the  Master  of  the  Rolls  overruled  them, 
and  held  that  a  purchaser  was  not  entitled  to  such  copies 
at  the  expense  of  the  vendor. 

5.  The  rule  must  have  proceeded,  it  should  seem,  upon 
this  ground,  that  the  purchaser  having  had  the  inspec- 
tion of  the  originals,  and  procured  a  covenant  to  pro- 
duce them,  was  not  entitled  to  an  attested  copy,  be- 
cause being  upon  record,  he  could  always  inspect  the 
record  in  the  absence  of  the  original,  for  attested  copies 
are  given  rather  for  general  use  than  as  muniments  of 
title,  which  they  are  not.  There  is  a  great  distinction 
between  a  deed  properly  on  record,  as  a  bargain  and 
sale,  which  derives  its  operation  from  the  enactment, 
and  is  therefore  evidence  without  further  proof,  and  a 
deed  enrolled  only  for  safe  custody,  which  is  evidence 
without  further  proof  only  against  the  party  who  sealed 
it,  and  all  persons  claiming  under  him  (d).  But  the 
question  between  the  seller  and  purchaser  is  not  how 
the  original,  when  it  is  produced,  can  be  proved,  but 


(a)  Dare  v.  Tucker,  6  Vcs.jun.  (c)  Rolls  sittings  after 

460;  Berry  v.  Young,  2  Esp.  Ca.      Term,  1793.    MS. 


640,  n.  (d)  Lady  Holcroft  v.  Smith,  2 

(/>)    Berry  r.  Young,  ubisup.;      Freem.  259;  see  Phil.  Evid. 
vide  sup. 
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whether  the  latter  shall  have  any  evidence  of  the  con- 
tents in  his  own  possession  :  it  is  no  reason  why  a  pur- 
chaser who  has  not  the  custody  of  the  original,  should 
not  have  an  attested  copy  of  it,  that  the  original  when 
produced  can  be  proved  with  less  ceremony  or  dif- 
ficulty than  in  a  common  case :  the  original  in  either 
ease  is  out  of  his  immediate  reach,  and  an  attested 
copy  for  ordinary  purposes  supplies  its  place.  The 
true  distinction  must  be  between  what  is  in  private 
custody  and  what  is  of  public  access  ;  it  was  thought 
that  if  a  purchaser  could  at  all  moments  have  access  to 
a  copy  in  a  public  office,  he  would  not  be  entitled  to 
an  attested  copy.  The  rule  therefore  seems  to  extend 
to  instruments  not  strictly  of  record,  as  deeds  enrolled 
for  safe  custody  in  a  court  of  record,  or  wills  registered 
and  accessible,  which  latter,  although  not  in  a  court  of 
record,  yet  in  common  parlance  are  treated  as  on  record. 

0.  In  some  cases,  however,  a  purchaser  can  obtain 
attested  or  office  copies  even  of  instruments  on  record. 
For  a  purchaser  is  entitled  to  examine  the  abstract  with 
the  original  title-deeds,  or  with  office  or  attested  copies 
of  them  ;  and,  therefore,  if  a  vendor  has  not  the  instru- 
ment itself,  and  cannot  obtain  it,  and  can  make  a  title 
without  producing  the  deed  itself,  he  is  bound  to  pro- 
cure an  office  or  attested  copy  of  it,  to  enable  the  pur- 
chaser to  ascertain  that  the  abstract  is  correct;  and 
when  it  is  obtained,  the  purchaser  is  of  course  entitled 
to  it  on  the  completion  of  the  purchase  ;  unless,  indeed, 
the  vendor  retains  other  estates  holden  under  the  same 
title. 

7-  When  the  estate  is  copyhold,  and  the  purchaser  is 
not  entitled  to  the  custody  of  the  copies  of  court  roll, 
he  is  entitled  to  a  covenant  to  produce  them,  and  it  has 
been  usual  to  require  attested  copies  of  them;  and  this 
may  he  supported    notwithstanding  the  ease  of  Camp-- 
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bell  v.  Campbell,  not  merely  because  they  are  not 
strictly  records,  but  that  although  the  court  rolls  are  of 
a  public  nature,  yet  they  are  in  a  private  custody,  and 
although  the  inspection  of  them  by  a  copyholder  may 
be  enforced,  yet  it  may  be  necessary  to  resort  to  the 
Court  of  King's  Bench  for  that  purpose. 

8.  In  a  case  before  Lord  Rosslyn,  where  there  was 
an  agreement  that  the  vendor  should  produce  the 
original  title-deeds,  he  construed  it,  not  only  as  an 
engagement  to  produce  the  title-deeds,  but  as  a 
negative  stipulation  that  he  should  not  give  attested 
copies.  This  was  certainly  presuming  a  great  deal. 
Lord  Eldon  thought  that  the  pressure  of  the  stamp 
duties  led  to  that  decision  (e)  ;  and  it  is  probable 
that  a  similar  case  would  now  receive  a  different 
determination. 

9.  In  a  case  before  Lord  Eldon,  he  compelled  the 
vendor,  at  his  own  expense,  to  furnish  attested  copies, 
the  purchaser  having  had  no  intimation  that  he  could 
not  have  the  deeds.  For,  he  said,  if  he  had  notice  that 
he  was  not  to  have  them,  he  would  regulate  his  bid- 
ding accordingly  ;  conceiving  that  he  was  to  bear  the 
expense  of  procuring  copies  (/).  From  this,  it  may  be 
inferred,  that  notice  that  the  purchaser  cannot  have 
the  deeds  is  tantamount  to  a  stipulation  that  he  shall 
not  be  furnished  with  attested  copies  at  the  seller's  ex- 
pense. The  general  practice  of  the  Profession,  founded 
on  the  decided  cases,  is,  that  the  seller,  in  the  absence 
of  an  express  stipulation  to  the  contrary,  is  bound,  at 
his  own  expense,  to  furnish  the  purchaser  with  attested 
copies;  and  Lord  Eldon  does  not  appear  to  have  in- 
tended to  establish  a  new  rule. 

(e)  See  6  Ves.  jun.  460.  (/)    Boughton    v.  Jewell,    15 

Ves.  jun.  176. 
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10.  Where  a  purchaser  cannot  claim  the  title-deeds, 
it  is  of  importance  to  him  to  obtain  attested  copies  of 
them.  But  attested  copies  are  not  of  themselves  suf- 
ficient security  to  a  purchaser, — they  are  indeed  mere 
waste  paper  against  strangers,  and  cannot  be  used  upon 
an  ejectment,  unless,  perhaps,  as  between  the  parties 
themselves.  Therefore,  in  order  to  enable  a  purchaser 
to  effectually  manifest  and  defend  his  title  and  pos- 
session, he  is  also  entitled,  at  the  expense  of  the  vendor, 
to  a  covenant  to  produce  the  deeds  themselves,  at  the 
expense  of  the  purchaser  (g) ;  which  should,  in  most 
cases,  be  carried  into  effect  by  a  separate  deed.  And 
where  a  vendor  retains  the  deed  by  which  the  estate  he 
is  selling  was  conveyed  to  him  (which  is  mostly  the 
case  when  it  relates  to  other  estates),  it  seems  advisable 
for  the  purchaser  to  require  a  memorandum  of  his  pur- 
chase to  be  endorsed  on  such  deed. 

1 1 .  And  where  the  title-deeds  cannot  be  delivered, 
assignees  must,  like  any  other  vendor,  give  attested 
copies  of  them  at  the  expense  of  the  estate,  but  their 
covenant  for  the  production  of  the  deeds  should  be  con- 
fined to  the  time  of  their  continuance  as  assignees  (//). 
If,  however,  the  covenant  is  so  confined,  the  purchaser 
should  have  some  security  that  the  person  who  shall 
ultimately  become  entitled  to  the  custody  of  the  deeds 
will  covenant  for  their  production.  The  proper  course 
seems  to  be  for  the  assignees'  covenant  to  be  made 
determinable  in  case  they  shall  procure  the  person  to 
whom  they  shall  deliver  the  deeds  to  enter  into  a  similar 
covenant  with  the  purchaser  (/'). 

12.  A  purchaser  is  not,  it  is  said,  bound  to  rely  upon 

(<j)  Berry  r.  Young,  2  Esp.  Ca.  (/')   Per  Lord  Eldon,  Ex  parte 

640,  n.  Stuart,  2  Ho.sc,  21.5. 

(£)    Vide  infra,  j>.  123. 
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an  equitable  right  to  compel  the  production  of  the 
deeds,  but  is  entitled  to  the  deeds,  or  a  valid  covenant 
to  produce  them  (j). 

13.  It  frequently  happens,  that  a  person  having  a 
covenant  for  production  of  the  title-deeds  to  his  estate, 
sells  only  part  of  the  estate,  and  retains  his  purchase- 
deed,  and  the  covenant  to  produce  the  deeds  ;  and  in 
such  cases  I  should  conceive  the  practice  to  be  for  the 
vendor  to  enter  into  the  usual  covenant  for  production 
of  the  title-deeds  in  his  possession,  which  of  course 
would  include  the  original  covenant  to  produce  the 
deeds.  But  it  seems  that  Mr.  Fearne  thought  (k)  that 
a  purchaser  was,  in  cases  of  this  nature,  entitled  to  re- 
quire the  vendor  to  covenant  for  the  production  of  the 
deeds  to  such  an  extent  as  the  covenant  in  the  vendor's 
possession  entitled  him  to  the  production  thereof,  unless 
he  could  procure  a  new  covenant  for  that  purpose  from  his 
grantors  to  the  new  purchaser ;  but  that  such  covenant 
from  the  vendor  should  not  be  enforced,  in  case  he  pro- 
duce the  original  covenant  to  produce  the  deeds,  when 
it  should  be  required  to  defend  the  purchaser's  title. 

It  is  not  unusual  to  insert  a  proviso  in  a  deed  of  cove- 
nant to  produce  title-deeds  for  determining  the  covenant, 
in  case  the  vendor  sell  the  part  of  the  estate  retained  by 
him,  and  procure  the  person  to  whom  the  estate  is  sold, 
and  the  title-deeds  are  delivered,  to  enter  into  a  similar 
covenant  with  the  first  purchaser  for  production  of  the 
title-deeds.  But  a  seller  could  not,  it  is  apprehended, 
insist  upon  such  a  qualification  ;  if  he  could,  it  might 
on  the  same  ground  be  carried  on  toties  quoties,  and  the 
purchaser  and  those  who  claimed  under  him  be  put  to 
great  inconvenience ;  neither  could  a  purchaser  insist 
upon  it  against  the  will  of  the  seller  :  indeed,  that  would 

(j)  Barclay  r.  Raine,  1  Sim.  &  (k)   Posth.  113. 

Stu.  449. 
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be  absurd,  as  it  is  to  provide  for  the  release  of  the  seller 
if  he  procure  another  to  covenant.  Where  such  a  proviso 
is  inserted,  of  course  it  stipulates  that  the  expense  of 
the  new  deed  shall  be  borne  by  the  seller  (k). 

14.  The  covenant  in  late  times  has  commonly  been 
framed  so  as  to  authorise  the  purchaser  to  take  copies 
or  extracts  from  them,  instead  of  only  giving  him  a 
right  to  have  them  furnished  by  the  seller  ;  and  it  is  by 
no  means  clear  that  the  purchaser  may  not  insist  upon 
it  in  that  form.  The  covenant  in  that  form  might  lead 
to  inconvenience,  and  it  is  therefore  better  not  to 
require  it,  but  to  limit  the  price  to  be  paid  for  the 
copies,  which  should  be  the  mere  cost,  for  the  seller  is 
not  to  make  a  profit  by  the  covenant. 

15.  We  have  elsewhere  considered  whether  a  cove- 
nant to  produce  deeds  can  be  enforced  under  a  covenant 
for  further  assurance  (I). 

1(3.  Where  it  is  intended  that  the  purchaser  shall 
have  the  legal  right  to  the  production  of  the  deeds,  he 
should  have  a  regular  deed  of  covenant  for  their  pro- 
duction, entered  into  by  the  person  in  whose  custody 
they  are,  clothed  with  the  legal  right. 

]  7 '.  We  shall  elsewhere  have  occasion  to  consider  the 
general  law  as  to  covenants  running  with  the  land(m;)  but 
here  we  may  conveniently  inquire  whether  a  covenant 
by  a  seller  to  produce  the  title-deeds  in  the  usual  way 
runs  with  the  land  :  that  it  does  so  with  the  purchased 
lands  admits  of  no  doubt ;  the  question  only  is,  whether 
it  binds  the  alienee  of  the  lands  reserved  by  the  seller 
to  produce  the  deeds. 

1 8.  The  real  property  commissioners  observe  (n), 
that  in  a  recent  case  (o),  where  the  vendor  had  not  the 

(/.-)  See  cli.  13,  s.  3,  post.  (»)  Third  Report,  56. 

(/)  Infra,  ch.  i4;supra,  p.  108.  (o)   Barclay  i\  llaine,  1  Sim.  & 

(/«)   Ch,   1  1,  s.  I.  post.  Stu.  4  19. 
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custody  of  the  original  deeds,  but  had  a  covenant  for 
the  production  of  them,  it  was  decided  that  the  title 
was  not  marketable,  because  the  covenant  did  not  run 
with  the  land.  They  add,  that  it  had  previously  been 
supposed,  either  that  an  original  independent  equity 
existed,  entitling  any  party  interested  in  a  deed  to  call 
for  its  production  by  any  other  person  having  the  custody 
of  it ;  or,  at  least,  that  such  an  equity  existed  wherever 
the  parties  requiring  the  production  claimed  under  a 
person  who  had  taken  the  precaution  to  procure  a  cove- 
nant for  that  purpose ;  and  the  person  having  the  actual 
custody  of  it  derived  that  custody  from  or  through  a 
person  who  had  entered  into  such  a  covenant.  In  prac- 
tice it  was  not  considered  that  a  court  of  equity  would 
regard  the  subtle  distinctions  which  prevail  in  courts  of 
law,  between  covenants  which  do  and  those  which  do 
not  run  with  the  land,  and  they  point  out  the  evil  con- 
sequences of  this  decision. 

19.  The  rule  in  equity  never  was  so  universal  as  it  is 
quoted  in  the  first  part  of  the  above  statement ;  but  the 
second  branch,  stating  what  at  least  the  doctrine  was, 
appears  to  be  correct,  and  it  is  apprehended  that  it  is 
not  shaken  by  the  decision  in  Barclay  v.  Raine,  and 
therefore  that  a  covenant  by  a  seller  holding  the  title- 
deeds,  of  a  part  of  his  estate,  with  the  purchaser  of  that 
part,  even  where  it  does  not  run  with  the  land,  will,  in 
equity,  give  to  the  purchaser  a  right  to  enforce  the  pro- 
duction of  the  deeds  against  persons  claiming  and  hold- 
ing them  through  the  seller.  This  doctrine  is  fully  dis- 
cussed in  another  place  (p). 

20.  The  case  of  Barclay  v.  Raine,  which  was  decided 
by  Sir  John  Leach,  who  also  decided  the  case  of  Fain  v. 
Ayers  (</),  introduced  no  new  rule  as  to  either  the  law 
or  equity  upon  this  subject. 

(p)  Infra,  ch.  14.  (//)  Infra. 
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In  that  case  A  sold  part  of  his  estate  to  Thring,  and 
delivered  the  title-deeds  to  him,  and  took  from  him  a 
covenant  to  produce  them  ;  he  then  sold  the  residue  of 
the  estate  to  Barclay,  to  whom  he  gave  an  attested  copy 
of  the  covenant  to  produce,  but  not  any  covenant  to 
produce  the  deed  itself.  The  deed  of  covenant  was  lost, 
and  the  attested  copy  was  partly  illegible,  and  in  a  very 
mutilated  state.  Barclay's  sons  sold  to  Raine,  and  they 
clearly  could  not  make  a  title,  because  there  was  no 
covenant  to  produce ;  the  deed  was  lost,  and  there  was 
no  sufficient  evidence  of  its  contents.  The  Barclays,  in 
order  to  obviate  the  objection,  applied  to  Thring,  who 
had  sold  his  property,  but  was  mortgagee  of  it,  and  in  pos- 
session of  the  deeds  ;  and  although  the  person  claiming 
under  the  purchaser  from  him,  refused  to  give  a  general 
covenant  to  produce  the  deeds,  yet  he  executed  a  deed  by 
which  he  covenanted  to  produce  the  deeds  whilst  he  should 
continue  mortgagee  ;  and  he  executed  another  deed,  by 
which  he  acknowledged  the  execution  of  the  original  deed 
of  covenant,  and  that  the  title-deeds  were  at  that  time  in 
his  possession.  The  Vice -Chancellor  dismissed  a  bill  filed 
by  Barclay's  sons  for  a  specific  performance,  with  costs. 
He  said,  that  a  court  of  equity  never  compels  a  purchaser 
to  take  without  the  title-deeds,  unless  he  has  a  covenant 
to  produce  them,  and  a  right  in  equity  to  compel  the 
production  of  the  deeds,  even  if  it  existed,  would  be  no 
answer.  But  the  equity  of  the  purchaser  in  the  pre- 
sent ea.se  would  be  highly  questionable.  Thring's  cove- 
nant to  produce  did  not  run  with  the  land,  nor  was 
it  pretended  that  the  purchaser  from  him  had  notice 
of  that  covenant,  and  he,  like  every  other  proprietor, 
had  a  material  interest  against  the  exposure  of  his  title- 
deeds. 

21.  Now,  first  as  to  the  equity  of  the  purchaser, 
the    decision    of  the    same    learned   judge   in    the  case 
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of  Fain  v.  Ayers  (r),  establishes  that  the  purchaser 
would  have  had  a  clear  equity  to  compel  the  production 
of  the  deeds.  In  that  case,  which  was  subsequent  to 
the  case  of  Barclay  v.  Raine,  he  expressed  a  strong  incli- 
nation of  opinion,  upon  which  he  acted,  in  overrul- 
ing a  demurrer,  that  the  purchaser  of  a  part  of  a  large 
estate,  who  never  had  a  covenant  to  produce  the  title- 
deeds,  had  a  right,  upon  his  reselling,  to  compel  the  first 
seller  to  produce  them,  to  show  a  marketable  title,  as  the 
first  seller's  title-deeds  wTere  the  root  of  the  first  pur- 
chaser's title,  and  in  that  sense  a  sort  of  common  pro- 
perty ;  and  he  stated  that  he  was  informed  that  the 
Lord- Chancellor  (Eldon)  had  expressed  an  opinion  to 
that  effect,  and  we  shall  see  that  in  another  important 
case,  neither  he  nor  Lord  Eldon  considered  it  material 
to  the  binding  nature  of  a  covenant  in  equity,  that  it 
should  run  with  the  land  at  law  (s).  It  cannot  be  con- 
tended that  a  purchaser  buying  only  a  portion  of  the 
estates  held  under  the  modern  deeds,  can  say  he  is  not 
bound  by  a  covenant  entered  into  by  the  seller  upon  a 
previous  sale  to  another,  to  produce  the  deeds,  because 
he  had  not  notice  of  it ;  the  contents  of  the  deeds  afford 
notice  that  they  relate  as  well  to  other  property  as  to 
his,  and  the  course  of  practice  leads  to  the  inference 
that  if  the  seller  has  parted  with  a  portion  of  the  estate 
and  still  has  the  deeds,  he  has  covenanted  to  produce 
them,  and  the  second  purchaser  is  bound  to  inquire. 

22.  As  to  the  law,  no  doubt  the  expression  in  the 
report  is,  that  Turing's  covenant  to  produce  did  not 
run  with  the  land  ;  but  it  appears  that  Sir  John  Leach 
afterwards  denied  having  used  the  expression  there  im- 
puted to  him.  He  did  not  say  that  Turing's  first  cove- 
nant did  not  run  with  the  land,  for  he  thought  that  it 

(r)  2  Sim.  &  Stu.  533;  and  see  (s)   Infra,  ch.  14. 

ch.  14,  infra. 
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clearly  did,  but  that  the  second  covenant  was  restricted 
to  the  period  of  his  being  mortgagee  (t)  ;  of  course  this 
must  mean  that  it  ran  with  the  lands  sold  to  Thring,  for 
it  was  not  disputed  that  it  did  so  with  the  other  lands 
in  the  hands  of  the  original  seller  and  those  claiming 
under  him.  In  that  respect  it  was  the  common  case,  for 
the  Barclays  claimed  through  their  father,  from  A  the 
original  seller,  with  whom  Thring  entered  into  the 
covenant.  But  the  observation  is  not  very  distinct,  for 
both  of  Thring's  covenants  ran  with  the  land,  and  the 
real  objection  was,  that  the  first  was  lost  and  the  second 
was  limited  to  the  period  of  his  being  mortgagee.  The 
explanation,  however,  relieves  the  doctrine  from  the  sup- 
posed authority  of  the  case  itself. 

23  Indeed,  the  title,  it  may  be  thought,  ought  to 
have  been  deemed  a  good  one,  for  if  a  man  sell  part  of 
his  estate  and  deliver  the  deeds  to  the  purchaser,  and 
take  from  him  a  proper  covenant  for  their  produc- 
tion, the  case  upon  a  sale  of  another  part  by  him,  is  just 
the  same  as  a  sale  by  a  purchaser  with  a  covenant  to 
produce  the  deeds,  and  no  doubt  in  each  case  he  can 
make  a  title.  But  the  deed  of  covenant  itself  had  not 
been  delivered  over  to  the  second  purchaser  (Barclay), 
nor  had  he  a  covenant  to  produce  it,  and  the  copy  was 
mutilated  ;  this  would  have  been  an  objection,  if  the 
deed  had  been  in  existence,  because  the  last  purchaser 
was  entitled  to  the  custody  of  it,  or  to  a  covenant  to 
produce  it  from  the  person  holding  it,  but  lie  was  not 
entitled  to  have  a  covenant  entered  into  with  himself  to 
produce  the  title-deeds  ;  if  such  were  the  law,  few  titles 
would  be  good.  But  as  the  deed  was  lost,  and  there  was 
sufficient  evidence  of  its  having  existed  to  support 
Thring's  acknowledgment,  and  as  he  had  the  legal  fee 
nested  in  him  with  the  custody   of  the  deeds,  although 

(t)  Rolls,  28  July  1830;  7  Jarm.  Convoy.  37.5,  n. 
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only  as  mortgagee,  his  deed  would  bind  the  mortgagors 
at  law  when  he  reconveyed  to  them,  and  the  equity,  as 
we  have  already  seen,  was  clear,  so  that  perhaps,  upon 
the  whole,  there  should  have  been  a  decree  for  a 
specific  performance,  instead  of  the  bill  being  dismissed 
with  costs.  It  would  seem  also,  that  there  was  suffi- 
cient equity  to  have  compelled  the  persons  claiming  the 
deeds  under  Thring  (the  mortgagor)  to  enter  into  a  new 
covenant  to  produce  the  deeds  to  supply  the  plaee  of  the 
one  that  was  lost.  It  was  distinguishable  from  the  case 
before  referred  to,  where  no  covenant  to  produce  deeds 
had  ever  been  executed. 

24.  But  still  the  question  remains,  whether  a  cove- 
nant to  produce  deeds,  where  the  covenanter  retains  a 
part  of  the  estate  comprised  in  them,  runs  with  that 
portion  in  the  hands  of  himself  and  those  claiming 
under  him. 

For  the  general  principles  and  authorities  bearing 
upon  this  question,  we  must  refer  to  the  general  dis- 
cussion in  a  subsequent  chapter  (u) ;  but  I  may  here 
also  observe,  that  the  title-deeds,  as  things  which  go 
with  the  land, — descend  with  it,  pass  with  it  by  con- 
veyance without  being  named, — may  properly  be  deemed 
so  connected  with  the  land  itself,  as  to  make  a  covenant 
by  the  owner  of  the  land  retaining  the  deeds  bind  the 
alienee  of  those  lands.  This  is  warranted  by  principle, 
and  is  denied  by  no  authority.  It  cannot  be  considered 
as  a  covenant  entered  into  by  a  stranger,  because  the 
connexion  of  the  two  estates  under  a  common  title, 
relieves  the  case  from  that  difficulty.  The  title-deeds 
comprise  both  the  estates,  and  the  proprietors  of  them 
have  a  common  interest  in  the  deeds  :  the  possession  of 
the  deeds  can  hardly  be  a  joint  one,  and  therefore  they 
are  delivered  to  one,  subject  to  a  liability  to  be  produced 

(«)  Ch.  14,  s.  1. 
VOL.  II.  K 
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to  the  other.  They  will  descend  and  go  over  with  the 
lands  with  which  they  are  thus  held  as  an  incident  to 
them,  and  the  subsequent  acquirers  of  the  lands  will  take 
the  deeds  by  force  of  the  law  operating  on  the  contract 
by  which  they  are  to  retain  them.  But  taking  them 
with  the  lands  by  that  contract,  they  must  hold  them 
subject  to  the  burthen  imposed  by  that  contract.  Why 
then  should  not  the  covenant  run  with  the  lands  in 
their  hands  ?  The  deeds,  the  subject  of  the  covenant, 
go  with  those  lands  as  a  benefit,  and  why  should  not  the 
covenant  run  with  them  as  a  burthen  ?  The  covenant 
would  not  run  with  the  lands  in  the  hands  of  the  person 
to  whom  the  deeds  are  to  be  produced  were  it  not  for 
the  quality  of  the  deeds,  a  part  as  it  were  of  the  inherit- 
ance. They  pass  as  things  attendant  upon  the  inhe- 
ritance, and  in  truth  they  are  the  sinews  of  the  inherit- 
ance (#)  ;  they  are  not  chattels,  but  an  inheritance  as 
the  land  is,  and  of  the  nature  of  the  land,  and  go  to  the 
heir  (j/)  as  incident  to  it  (~),  and  the  owner  may  make 
the  deeds  appendant  to  a  manor  (a).  Without  this 
quality,  the  covenant  would  be  one  merely  in  gross. 
If  then  this  quality  makes  the  covenant  by  law  run 
with  the  land,  whose  possessor  is  to  have  only  the  pro- 
duction of  the  deeds,  and  not  the  custody  of  them, 
surely  the  actual  possession  of  the  deeds  ought  to  im- 
press the  covenant,  as  against  the  covenanter  and  those 
claiming  under  him  the  lands  retained,  with  the  charac- 
ter of  a  real  covenant,  so  that  it  may  run  with  those  lands. 
The  deeds  are  a  vital  portion  of  the  inheritance,  which  the 
owner  may  bind  by  a  covenant,  and  therefore  it  would 
seem  to  be  the  better  opinion  that  the  covenant  in  ques- 

(x)  Lifford's    case,     11    Rep.  (z)  Strode  v.  Blackburn,  .3  Yes. 

50,  b.  jun.  225. 

(?/)  1    Bro.   Abr.    138,  b  ,   pi.  (a)   1  Bio.  Ab.  ubi  sup. 

53. 
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tion  runs  with  the  land  in  both  directions,  so  as  to  bind 
at  law  the  holders  of  the  one  estate,  and  to  benefit  at 
law  the  holders  of  the  other. 

25.  It  must  not  be  supposed,  from  what  fell  from 
the  Court  in  Barclay  v.  Raine,  that  a  title  would  not  be 
marketable  without  a  covenant  running  with  the  land 
to  produce  all  the  deeds.  Thousands  of  titles,  although 
very  good  ones,  have  no  such  attendant  covenant,  and 
although,  in  strictness,  objections  might  be  taken  to  the 
operation  of  old  covenants  for  production  of  deeds,  yet 
if  the  deeds  are  in  the  proper  custody,  and  are,  in  per- 
formance of  the  covenant,  actually  produced  to  the 
purchaser  to  enable  him  to  examine  the  abstract  with 
them,  the  Court  would  not  lightly  hold  him  at  liberty 
to  rescind  the  contract. 


K    '1 
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OF  THE  TITLE  WHICH  A  PURCHASER  MAY  REQUIRE. 
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OF    THE    ROOT    OF    THE    TITLE. 
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Unless  he  knew  it  could  not 
be  produced. 
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1.  A  PURCHASER  before  the  late  Act  of  3  &  4  W.  4, 
c.  27  had  a  ri^lit  to  require  a  title  commencing  at  least 
sixty  years  previously  to  the  time  of  his  purchase;  be- 
cause the  old  statute  of  limitations  (a)    (I)  could  not  in 

Hen.  \  111.  c.  2;  -J  I  .lac.  J.  c.  16.      Vide  post;  and  sec  Barn- 
v.  ell  i .  Harris,  I  Taunt.  430. 


(I)  The  Courts  however  were  so  anxious  to  protect  a  long  possession, 
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a  shorter  period  confer  a  title.  In  Paine  v.  Meller  (7>), 
Lord  Eldon  was  of  opinion,  that  an  abstract  not  going 
farther  back  that  forty- three  years,  was  a  serious  objec- 
tion to  the  title. 

2.  Even  sixty  years  were  not  sometimes  sufficient. 
For  instance,  if  it  might  reasonably  be  presumed  from 
the  contents  of  the  abstract,  that  estates-tail  were  sub- 
sisting, the  purchaser  might  demand  the  production  of 
the  prior  title.  The  statutes  of  limitation  could  not  in 
such  case  be  relied  on  ;  remainder-men  having  had 
distinct  and  successive  rights,  upon  which  at  least  the 
statute  of  James  could  only  begin  to  operate  as  they  fell 
into  possession.  And  the  like  demand  may  still  be 
made,  regard  being  had  to  the  new  time  of  limitation. 

3.  So,  if  an  abstract  begin  with  a  conveyance  by  a 
person  who  is  stated  to  be  heir  at  law  of  any  person, 
the  purchaser  may  call  for  proof  of  the  ancestor's  in- 
testacy, and  if  the  seller  is  in  possession  of  it  he  will  be 
bound  to  produce  it ;  but  if  he  have  no  such  evidence, 
and  there  is  nothing  on  the  face  of  the  title  to  draw  into 
doubt  the  fact,  of  course  the  purchaser  must  be  content 
with  the  statement  in  the  conveyance,  which  depends 
upon  the  intestacy;  being  grounded  upon  the  title  of  the 
heir  at  law  in  that  character.  In  truth,  the  object  of  the 
inquiry  is  to  ascertain  whether  to  the  seller's  knowledge 
there  was  a  will. 

4.  And  in  every  case  where  the  statement  in  the 
abstract,  or  its  silence,  leads  to  a  fair  inference  that 
the  prior  title  may  disclose  an  existing  defect,  the  pur- 
chaser may  require  it  to  be  produced,  although  where 

(Z»)   6  Ve.s.  Jan.  349.      See  Robinson  v.  Elliott,  1  Russ.  599. 


that  no  plaintiff  was  entitled  to  so  little  favour  as  a  plaintiff  in  a  writ  of 
right.  See  Charlwood  v.  Morgan,  Baylis  v.  Manning,  1  New  Rep.  64, 
233;  Maidment  v.  Jukes,  2  New  Kep.  429. 
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it  is  not  in  the  seller's  power  he  cannot  object  to  the 
title  upon  mere  suspicion. 

5.  Where  an  abstract  begins  with  a  recovery  to  bar 
an  entail,  it  is  usual  in  practice  to  call  for  the  deed 
creating  the  entail,  in  order  to  see  that  the  estate  tail 
and  remainders  over,  if  any,  were  effectually  barred  (I). 
But  if  the  deed  is  lost,  and  possession  has  gone  with 
the  estates  created  by  the  recovery,  for  a  considerable 
length  of  time,  and  the  presumption  is  in  favour  of  the 
recovery  having  been  duly  suffered,  the  purchaser  will 
be  compelled  to  take  the  title,  although  the  contents  of 
the  deed  creating  the  entail  do  not  actually  appear  (c). 

6.  The  law  as  to  adverse  claims  is  altogether  altered 
by  the  3  &  4  Will.  4.  c.  2/  (d).  Fines  are  abolished,  and 
a  short  bar,  as  formerly,  cannot  now  be  made.  The 
act  limits  the  general  time  to  recover  to  twenty  years, 
with  a  saving  of  ten  years  for  persons  under  disability, 
but  not  to  exceed  in  any  case  forty  years,  although  the 
ten  years  are  not  expired.  It  allows  no  further  time 
for  successive  disabilities,  and  makes  the  bar  of  the 
tenant  in  tail  extend  to  all  whom  he  might  have  barred  ; 
and  we  must  consider  what  tendency  the  Act  has  to 
shorten  abstracts. 

/.  The  real  property  commissioners,  in  proposing  to 
shorten  the  time  of  limitation,  observed  (e),  that  upon 
the  sale  and  mortgage  of  land  it  was  necessary  that 
every  title  should  be  strictly  examined  for  nearly  a  celi- 
ac) Coussmakcr  v.  Sewell,  Ch.  (d)  See  post,  eh.  11,  s.  4,  for  a 
4th  May  1791,  MS.;  Appendix,  view  of  the  Act. 
No.  15;  and  sec  Nouaille  v.  Green-  (e)  First  Rep.  41. 
wood,  Turn.  &  lluss.  26. 


(I)  This  made  it  advisable  in  deeds  to  make  a  tenant  to  the  prcecipc, 
or  to  lead  the  uses  of  lines,  to  recite  so  much  of  the  instrument  under 
which  the  tenant  in  tail  claims,  as  would  manifest  his  power  of  barring 
the  estate  tail  and  remainders  over.  The  same  observation  applies  to 
statute-deeds. 
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tury,  and  that  evidence  should  be  given  of  the  enjoy- 
ment, transfer,  and  devolution  of  the  property  during 
that  long  period.  This,  they  added,  was  the  main  cause 
of  the  length  of  abstracts  necessary  to  be  laid  before  con- 
veyancers, and  of  the  harassing  and  expensive  inquiries 
to  which  they  gave  rise.  From  the  increased  frequency 
with  which  real  property  changes  hands  in  modern 
times,  the  length  of  abstracts  is  a  growing  evil,  which  calls 
loudly  for  remedy,  and  they  thought  some  diminution  of 
the  evil  would  be  produced  by  shortening  and  making 
uniform  the  period  of  limitation,  although,  to  guard 
against  the  fabrication  of  fee-simple  titles  by  persons 
in  possession  under  particular  estates,  it  would  still 
be  requisite  to  investigate  titles  for  a  greater  number 
of  years  than  the  period  of  limitation  which  may  be 
prescribed. 

8.  Speaking  from  my  own  experience,  the  statement 
that  it  was  necessary  under  the  old  law  to  examine  every 
title  for  nearly  a  century,  does  not  appear  to  me  to  be 
correct.  The  commissioners  thought  the  new  law  would 
produce  some  diminution  of  the  evil,  yet  they  considered 
that  the  time  of  limitation  would  not  regulate  the  number 
of  years  over  which  the  abstract  would  have  to  travel. 

9.  One  thing  is  quite  clear,  that  twenty  years  is  not 
the  period  to  which  an  abstract  can  be  confined.  The 
only  question  is,  whether,  as  a  general  rule,  the  term 
should  be  forty  years,  the  new  time  of  limitation,  or 
sixty  years,  the  old  period,  or  some  intermediate  period. 
Whatever  be  the  period,  it  still,  in  proper  cases,  will  be 
in  the  power  of  the  purchaser  to  call  for  the  earlier 
title,  just  as  he  could  have  done  under  the  old  system, 
except  so  far  as  any  supposed  necessity  for  the  earlier 
title  may  have  been  removed  by  the  new  enactments. 

10.  In  an  opinion,  or  rather  argument,  written  by 
one  of  the  real  property  commissioners  since   the  act 

k  4 
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passed,  with  a  view  to  be  published,  in  order  to  establish 
a  right  still  to  a  sixty  years'  title  (/),    it  is  observed, 
that  possession  adverse  to  a  tenant  for  life  will  not  run 
on   against  a   remainder-man    or  reversioner,   so  that 
although  a  tenant  for  life  may  be  barred  by  an  adverse 
possession  of  twenty  years,  it  would,  except  in  the  case 
specified  in  the  20th  section,  require  another  period  of 
adverse  possession,  commencing  from  the  death  of  the 
tenant  for  life,  to  bar  a  remainder-man  or  reversioner. 
It  is  a   mistake  therefore,  it  is  said,  and  at  present  a 
very  prevalent  one,  amongst  professional  gentlemen  who 
have  not  duly  considered  the  subject,  to  suppose  that  in 
consequence  of  the  new  statute  of  limitations  a  pur- 
chaser will  not  be  warranted  in  requiring  the  abstract  to 
go  so  far  back  as  under  the  old  system.     He  had  known 
an  instance   of  a  person  being  tenant  for  life  more  than 
eighty  years.      Such  a  person   might   have  been   dis- 
possessed at  the  time  when  his  right  first  accrued.     An 
adverse  possession  against  him  during  the  whole  period 
of  his  life  would  not  have  made  a  good  title  against  the 
remainder- man   or  reversioner  under  the  old  law,   nor 
will  it  do  so  under  the  new  law.     It  is  a  common  notion 
that  the  present  length  of  abstracts  is  with  reference  to 
the  limitation  of  sixty  years.     This,  it  is  said,  is  quite 
a  mistake.     It  is  with  reference  to  the  duration  of  human 
life,  and  so  long  as  the  law  will  not  allow  a  remainder- 
man expectant  on  an  estate  for  life  to  be  barred  by  a 
possession  adverse  to  the  tenant  for  life,  a  purchaser 
will  be  entitled  to  require  a  title   to  be  shown  for  the 
same  period  as  heretofore  under  the  old  law. 

Now  it  cannot  be  admitted,  that  the  sixty  years  was 
a  period  adopted,  with  reference  to  the  duration  of 
human    life ;   nor    would    that    rule    effect   the    alleged 

(  /)    Mr.  Brodie's  opinion,   Hayes'  [ntrod.  to  Convey.  230;   and  see 
ilj.  193;  and  seethe  opinion  in  Purvis  v.  Rayer,  post,  147. 
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object  in  many  cases ;  for  example,  in  the  very  case 
stated  and  reasoned  upon  in  the  above  argument.  The 
term  of  sixty  years  was,  no  doubt,  adopted  strictly  with 
reference  to  the  time  allowed  for  a  real  action,  and 
although  it  did  not  provide  against  all  claimants,  some 
of  whose  rights  would  not  have  been  barred  by  the 
old  statutes  within  that  period,  yet  as  a  purchaser,  in 
the  absence  of  any  trace  of  a  claim,  was  forced  to  be 
satisfied  with  a  moral  certainty  of  a  good  title,  and  as 
the  term  of  sixty  years  was  of  sufficient  duration  to  meet 
any  probable  outstanding  claim  depending  upon  the 
duration  of  even  a  long  life,  that  time  was  considered 
sufficient  as  well  to  give  to  a  purchaser  the  benefit  of 
the  statute  of  limitations  as  to  protect  him  against  any 
unknown  claimants,  who,  after  all,  might  not  be  barred 
by  the  statutes. 

1 1 .  Now  the  time  within  which  claims  in  general  can 
be  made,  is  reduced  from  sixty  to  forty  years,  and  the 
question  is,  whether  the  abstract  is  to  be  reduced  in  like 
manner.  If  we  suppose  that  a  seller  has  only  a  forty  years' 
title,  but  that  there  have  been  repeated  sales  and  mort- 
gages, and  there  is  no  reason  to  believe  that  the  title 
took  its  root  from  a  tenant  for  life,  or  from  a  person 
who  claimed  under  one,  it  would  seem  to  be  clear  that 
the  purchaser  would  be  compelled  to  accept  the  title, 
although  before  the  late  statute  the  title  would  have 
been  unmarketable.  But  if  there  is  any  reasonable 
ground  for  suspicion  on  this  head,  equity  would  not 
force  the  title  upon  a  purchaser.  The  danger  of  a  title 
being  disturbed  at  the  end  of  forty  years,  in  consequence 
of  a  sale  of  the  fee  by  a  tenant  for  life  before  that  period, 
and  which  has  remained  unknown  during  that  time,  is 
not  very  great.  For  where  a  person  claiming  under  a 
tenant  for  life  begins  to  act  as  owner  of  the  inheritance, 
the  attention  of  the  remainder-man  is  quickly  aroused, 
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and  the  infirmity  of  the  title  made  generally  known. 
Where  the  estate  is  settled  upon  marriage,  the  majority 
of  a  son  soon  leads  to  a  discovery  of  the  father's  fraud. 

In  the  general  run  of  cases,  however,  the  vendor  will 
be  in  possession  of  documents  spreading  over  sixty  years, 
and  then  the  question  arises,  Is  the  seller  bound  to 
abstract  them  ?  A  seller  ought  not  to  stickle  over  much 
upon  this  point,  where  the  prior  title  would  not  lead  to 
much  expense ;  but  if  a  clear  title  is  shown  for  forty  years, 
without  any  thing  upon  the  face  of  it  to  lead  to  an  in- 
ference that  it  is  derived  under  a  tenant  for  life,  I  should 
apprehend  that  the  purchaser  would  be  compelled  to 
accept  it,  but  he  would  be  entitled,  if  he  pleased,  to  look 
at  the  earlier  deeds,  although  he  could  not  require  an 
abstract  of  them,  in  order  to  see  that  the  title  was  not 
derived  under  a  tenant  for  life.  Sixty  years  would  not, 
in  many  cases,  meet  the  danger  proposed  to  be  guarded 
against,  and  it  seems  difficult,  therefore,  now  to  con- 
tinue that  period  as  an  arbitrary  rule,  when  the  object 
for  which  it  was  originally  introduced  will  be  effected 
by  a  forty  years'  title.  Still,  even  sixty  years  may  not 
be  sufficiently  far  to  carry  the  title  back,  but  it  seems 
too  much  now  to  say,  that  every  man  must  produce  at 
least  a  sixty  years'  title,  because  there  may  have  been, 
during  all  that  period,  an  adverse  possession  against  a 
tenant  for  life  only.  A  title  commencing  with  an  infirm 
foundation  can  generally  be  detected  from  something 
appearing  on  the  face  of  it.  It  is  not  probable  that  the 
Courts  will  be  called  upon  to  lay  down  a  general  rule 
upon  this  subject,  but  in  practice,  a  convenient  rule  will, 
no  doubt,  be  adopted,  and  this,  taking  a  middle  course, 
will  perhaps  be  to  furnish  a  fifty  years'  title  in  ordinary 
eases  ;  there  will  be  but  few  titles  disturbed  under 
a  clear  title  for  half  a  century,  where  the  property 
has    undergone    the    usual    transfers    upon    sales    and 
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mortgages,  and  the  possession  has  gone  along  with  the 
title. 

12.  But  where  the  seller  is  in  possession  of  earlier 
documents,  clearly  he  could  not  withhold  them,  proving 
his  title  by  possession,  grants  of  leases,  and  the  like, 
and  then  commence  with  deeds  or  wills  within  forty 
years ;  the  title  should  always  commence  with  a  docu- 
ment, if  the  seller  have  one,  and  a  purchaser  can  insist 
upon  it. 

13.  In  regard  to  copyholds,  the  root  of  the  title  would 
be  good  at  forty  years  back,  for  there  can  seldom  be 
any  difficulty  in  ascertaining  whether  a  life  estate  is 
outstanding  in  copyholds,  or  whether  the  alleged  in- 
heritance is  held  under  a  tenant  for  life ;  but  rarely 
any  difficulty  arises  on  this  head,  for  either  the  same 
settlements  include  the  copyhold  as  well  as  the  free- 
hold, where  they  are  sold  together,  so  that  the  title 
is  a  common  one,  although  as  to  the  copyholds  sup- 
ported by  the  copies  of  court  roll,  or  if  a  copyhold  has 
been  held  by  itself,  the  documents  of  title  are  so  short 
that  the  abstract  is  generally  a  small  one,  and  no  objec- 
tion is  made  by  the  seller  to  beginning  with  a  date 
sufficiently  early  to  satisfy  a  purchaser. 

14.  With  respect  to  a  title  to  tithes  as  an  existing  lay 
property,  the  foundation  of  it  must  be  a  grant  from  the 
Crown  after  the  dissolution  of  the  monasteries,  but  it 
is  not  necessary  to  deduce  the  title  from  that  period ; 
the  title  following  the  grant  may  commence  at  the  same 
period  as  the  title  to  the  estate  out  of  which  they  issue 
would  have  done.  Two  late  acts  have  facilitated  the 
extinguishment  of  lay  tithes,  by  enabling  even  a  tenant 
for  life  to  merge  them,  which  before  could  not  be 
accomplished,  although  the  fee  of  both  the  estate  and 
tithes  was  vested  in  the  same  person  (g) :  in  course  of 

([/)  Supra,  vol.  1,  p.  5"2">. 
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time  this  will  make  the  title  to  the  estate  the  title  to  the 
tithes  also ;  but  still  it  will  be  necessary  to  resort  to  the 
grant  from  the  Crown :  at  present,  however,  though 
the  tithes  should  be  extinguished  under  the  acts,  the 
early  title  to  them  must  be  produced. 

The  title  to  an  estate  tithe  free,  independently  of 
the  above  acts,  depends  as  a  matter  of  fact  upon  rules 
which  are  accurately  laid  down  in  our  text-books  on 
that  subject. 

15.  Where  there  is  a  modus,  much  of  the  former 
difficulty  has  been  removed  by  the  provisions  of  the 
2  &  3  Will.  4,  c.  71,  to  which  we  shall  have  occasion 
fully  to  refer  (/<). 

16.  The  old  statutes  of  limitation  did  not  apply  to 
advowsons  ;  but  the  new  act  provides,  that  one  hundred 
years  shall  be  the  longest  time  allowed  for  a  claim  (/). 
An  abstract  of  title  therefore  to  an  advowson  should  not 
be  for  a  less  period,  and  it  should  be  accompanied  with 
a  list  of  the  presentations,  so  as  to  show  that  the  enjoy- 
ment has  gone  along  with  the  title. 


1 ".  It  was  once  a  great  question,  whether  a  purchaser 
of  a  leasehold  estate  could  insist  upon  the  production  of 
the  lessor's  title. 

The  general  practice  of  the  Profession  was,  to  call  for 
an  abstract  of  the  title,  but  a  lessee  was  not  often  able 
to  comply  with  the  demand.  At  the  time  the  lease  is 
granted,  the  title  is  rarely  investigated,  or  even  thought 
of;  and  a  lessor  cannot  be  advised  voluntarily  to  sub- 
mit his  title  to  the  examination  of  strangers.  As  Lord 
Eldon  remarked  (/»•),  the  Newcastle  case  is  a  good  lesson 
upon  this  subject  of  production.     The  corporation  pro- 

(A)  Post,  ch.  11,  s.  5.  31,  32,  33;  post,  ch.  11,  s.  5. 

(t)  3  k  -1  Will.  4,  c  27,  s.  30,  (/■)  8  Ves.jun.  141. 
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duccd  their  charters  to  satisfy  curiosity ;  some  persons 
got  hold  of  them,  and  the  consequence  was,  the  cor- 
poration lost  7,000  /.  a  year. 

The  numerous  cases  in  the  books  where  lessees,  and 
persons  claiming  under  them,  have  been  evicted  on 
account  of  defects  in  the  titles  of  their  lessors,  strongly 
evince  the  danger  of  taking  a  lease  without  investigating 
the  landlord's  title.  No  title  can  be  depended  upon,  how- 
ever long  the  estate  may  have  been  in  the  same  family. 
There  may  be  a  defect  in  a  settlement,  or  the  person 
in  possession  may  have  a  partial  estate  only,  with  a 
power  of  leasing.  All  the  leases  of  the  Pulteney  estate 
were  set  aside  on  account  of  a  power  of  leasing  not 
having  been  duly  pursued :  nor  is  this  the  only  estate 
of  which  the  leases  have  been  vacated.  Besides,  without 
an  abstract  of  the  title,  a  purchaser  cannot  even  ascer_ 
tain  that  the  lessor  had  not  mortgaged  the  estate  pre- 
viously to  granting  the  lease,  in  which  case  (as  against 
the  mortgagee)  the  lessee,  and  consequently  any  pur- 
chaser from  him,  would  be  a  mere  tenant  at  will  (/)  ; 
and  his  only  remedy  would  be  either  to  redeem  the 
mortgage,  or  to  bring  an  action  on  the  lessor's  covenant 
for  quiet  enjoyment. 

18.  A  lessee  is  a  purchaser  pro  tanto,  and  it  should 
therefore  seem  that  he  is  not  only  entitled  to  call  upon 
the  lessor  for  an  inspection  of  his  title,  but  would  not 
meet  with  any  favour  if  he  neglected  to  do  so ;  for  no 
one's  misfortune  is  so  much  slighted  by  the  courts  as 
his,  who  buys  a  thing  in  the  realty,  and  does  not  look 
into  the  title  (m).  In  Keech  v.  Hall  (n),  Lord  Mansfield 
appears  to  have  taken  it  for  granted,  that  a  lessee  has  a 

(/)  Keecli  v.  Hall,  Dougl.  21.  (»)  Dougl.  '21  ;  and  see  "Waring 

(m)  See   Roswel  v.    Vaughan,  v.  Mackreth,  Forr.  Ex.  Rep.  129; 

Cro.    Jac.    196;     and    Lysney    v.  1 1  Yes.  jun.  343. 

Selby,  2  Lord  Ray  in.  1113. 
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right  to  examine  the  title-deeds ;  and  in  the  late  case  of 
Purvis  v.  Rayer,  the  Chief  Baron  expressed  the  same 
opinion  (0).  The  case  of  Gwillim  v.  Stone  (p)  seems 
to  lean  the  other  way,  although  there  the  decision  in 
effect  only  was,  that  a  man  entering  under  an  agreement 
for  a  lease,  hefore  the  lease  is  granted,  cannot  call 
upon  the  other  party  to  reimburse  him  his  expendi- 
ture in  case  a  title  cannot  be  made  :  although  cer- 
tainly Mr.  Justice  Lawrence  seems  to  have  thought, 
that  the  mere  agreement  to  grant  the  lease  did  not  war- 
rant an  implied  agreement  to  make  a  good  title,  or  to 
deliver  an  abstract. 

19.  In  a  later  case  at  nisi  prius  (cj),  Gibbs,  C.  J. 
thought  that  the  defendant  was  not  bound  to  deliver  an 
abstract  under  a  bare  agreement  to  grant  a  lease  for 
twenty-one  years ;  and  Mr.  Justice  Heath,  after  in- 
stancing the  case  of  leases  for  three  lives,  granted  some 
years  since  in  Devonshire,  by  a  Duchess  of  Bolton,  who 
was  mere  tenant  for  life,  but  assumed  to  have  a  power 
of  leasing,  and  received  fines  to  the  amount  of  29,000  /. 
observed,  that  nevertheless  it  had  never  yet  been  heard 
of,  that  a  tenant  for  life  was  asked  to  show  his  title  to 
lease.  The  instance  quoted  shows  the  strong  necessity 
of  the  title  being  produced ;  and  there  is  no  instance  in 
which  a  man  acting  under  good  advice,  accepts  a  title 
from  a  tenant  for  life,  without  the  production  of  the 
settlement  under  which  he  claims.  However,  in  this 
case,  the  Court  considered  that  the  cause  originated  in 
a  dispute  between  the  two  attorneys,  and  the  Judges 
expressed  their  desire  not  to  decide  the  point,  without 
affording  an  opportunity  for  a  review  of  their  judgment. 
But  in  the  later  case  of  Roper  v.  Coombes  (/•),  where  the 

(o)  Infra.  {cj)  Temple  r.  Brown,  fi  Taunt. 

(/>)  3  Taunt.  433.  60. 

(r)   6  Barn.  &  Cress.  5o4. 
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agreement  was  to  grant  a  lease  for  a  large  premium,  the 
contract  was  considered  to  be  for  the  sale  of  a  lease, 
and  as  the  intended  lessor  had  no  right  to  grant  it,  the 
other  party  was  allowed  to  recover  back  his  deposit. 

20.  In  a  case  where,  in  an  agreement  for  a  lease, 
there  was  no  stipulation  about  title,  and  the  lessee 
entered  and  commenced  building  operations,  and  then 
discovering  a  want  of  title  to  a  part  of  the  ground, 
required  an  abstract  of  the  title,  which  was  not  fur- 
nished, but  the  lessor  filed  a  bill,  praying  a  specific 
performance,  or  that  the  agreement  might  be  annulled, 
—  there  was  a  reference  to  the  Master  to  inquire 
whether  the  lessor  could  make  a  good  title  to  the 
premises,  and  if  he  could  not  to  the  whole,  whether 
the  deficient  part  was  essential  to  the  enjoyment  of  the 
premises,  and  the  Master  reported  that  he  could  not 
make  a  good  title  to  any  part  of  the  premises ; — the 
Master  of  the  Rolls  dismissed  the  bill,  and  directed 
the  lessor  to  deliver  up  his  part  of  the  agreement  to  be 
cancelled,  but  refused  to  make  any  compensation  to  the 
lessee  for  the  expenses  he  had  incurred,  giving  him 
liberty  to  bring  an  action  at  law  (s). 

21.  In  the  last  equity  case  on  this  subject,  where  the 
agreement  was  made  to  take  a  lease  for  twenty-one 
years  at  rack-rent,  the  Master  of  the  Rolls  decided, 
that  the  intended  lessor,  who  was  plaintiff,  could  not 
enforce  a  specific  performance,  without  producing  the 
original  lessor's  title  (t).  But  it  still  remains  unde- 
cided, whether  a  lessee  can,  as  plaintiff,  call  for  the 
original  lessor's  title. 

22.  The  argument  originally  urged  against  a  pur- 
chaser's right  to  call  for  the  lessor's   title   was,    that 

(s)  Stone    v.   Gwillim,    see    3  (t)  Fildes    v.  Hooker,    2   Mer. 

Taunt.    436;    Gwillim    v.  Stone,      424;  Lord  Ossulston  v.  Deverell, 
supra,  p.  142  ;  vol.  1 ,  p.  365.  26  May  1818.  MS. 
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a  lessee  was  seldom  able  to  produce  the  title ;  and, 
therefore,  on  the  ground  of  convenience,  a  purchaser 
must  be  presumed  to  know  this  circumstance,  and  to 
buy,  subject  to  an  implied  condition,  not  to  call  for 
the  freehold  title.  But  to  this  it  was  answered,  that 
the  lessors  title  was  generally  required;  and  where 
the  vendor  could  not  produce  the  title,  it  was  usual 
to  state  the  fact  in  the  particular  or  agreement.  There- 
fore, where  that  statement  was  omitted,  it  was  fair  to 
presume  that  the  vendor  was  in  possession  of  the  title. 
There  could  be  no  inconvenience  in  establishing  the 
purchaser's  right  to  call  for  the  freehold  title ;  for  the 
vendor  had  it  in  his  power  to  prevent  the  claim  by  an 
express  stipulation. 

23.  Although  the  question  came  before  Lord  Eldon 
more  than  once,  he  avoided  deciding  the  abstract  point, 
but  appeared  to  think  that  the  better  rule  would  be, 
that  the  purchaser  was,  in  the  absence  of  an  express 
stipulation  to  the  contrary,  entitled  to  the  production 
of  the  lessor's  title. 

24.  Lord  Eldon  decided  thus  far,  that  the  vendor  cannot 
demand  a  specific  performance  if  the  purchaser  can  show 
that  the  title  to  the  freehold  is  not  good,  or  that  there  are 
any  incumbrances  on  it ;  and  that  equity  will  not  afford 
its  aid  against  the  purchaser,  where  the  nature  of  the 
leasehold  title  is  misrepresented.  The  facts  in  the  case 
were  these  :  the  interest  was  described  as  fifty  years,  the 
residue  of  a  term  free  from  incumbrances,  whereas  it  ap- 
peared that  there  were  only  sixteen  years  to  come  of  the 
old  lease,  granted  by  Sir  Richard  Grosvenor  in  1722,  and 
the  residue  of  the  fifty  years  was  granted  by  the  trustees 
of  Lord  Grosvenor  in  1/91,  as  a  reversionary  term  for 
thirty-four  years.  It  appeared  that,  in  1  ~Hr>,  the  estate 
in  question  was  charged  with  jointures,  mortgages,  &c. 
Lord  Eldon  held,  that  in  these  cases  a  purchaser  should 
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at  least  know  accurately  what  he  is  buying ;  that  in  the 
case  before  him,  the  title  produced  did  not  correspond 
with  that  contracted  for  ;  and  that  there  was  a  wide 
difference  between  the  residue  of  a  lease  that  has 
existed  for  a  century  with  possession  under  it,  and 
a  small  residue  of  an  old  term,  and  a  reversionary  lease 
granted  by  persons  whose  title  from  the  first  lessor  is 
not  deduced.  He  also  thought  that  he  was  bound  to 
look  at  the  incumbrances,  and  therefore  dismissed  the 
bill,  but  without  costs  (u). 

25.  But  when  it  is  stated  that  the  property  is  held 
under  two  leases  at  one  rent  for  a  stated  term,  it  must 
be  understood  that  the  leases  are  consecutive  ones  {oc). 

26.  The  general  point  was  decided  in  equity  in  favour 
of  the  purchaser's  right  in  the  case  of  Purvis  v.  Rayer  (y) 
in  the  Exchequer.  An  agreement  was  entered  into  on 
the  15th  May  1819,  between  John  Goldsborough  Raven- 
shaw  (as  the  agent  of  Purvis)  of  the  one  part,  and 
William  Rayer  of  the  other  part ;  whereby  Ravenshaw 
agreed  to  sell,  and  Rayer  agreed  to  purchase  a  house  in 
Bath,  held  for  the  remainder  of  a  term  of  years  under 
the  corporation  of  Bath  and  the  late  Richard  Atwood, 
at  the  sum  of  1,500/.;  an  abstract  to  be  made  and 
delivered  by  Purvis,  and  the  assignment  to  be  at  the 
expense  of  Rayer.  The  purchase-money  to  be  paid  on 
or    before    Midsummer,  when   the    deeds  were    to   be 

(u)  White  v.  Foljambe,  11  Ves.  stated  that  the  lease  was  only  sub- 

jun.  337  ;  Deverell  v.  Lord  Bolton,  ject  to  the  ground-rent,  although 

18  Ves.  505  ;  and  see  Radcliffe  v.  be  had  not  undertaken  to  produce 

Warrington,    12  Ves.  jun.    326;  the  landlord's  title.     See  9  Price, 

Lady  Saltoun   v.  Philips,  sittings  515. 

after  T.  T.  1813,  cor.  Lord  Ellen-  O)  Spratt  v.  Jeffery,   10  Barn, 

borough,  where  a  purchaser  reeo-  &  Cress.  249. 

vered  his  deposit,  because  the  seller  (?/)  28  July  1821,  MS.;  S.  C. 

claimed  his  lease  subject  to  Lord  9  Price,  488. 
Grosvenor's  incumbrances,  and  had 

VOL.  II.  L 
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signed.  The  ground-rent  and  all  out-goings  to  Mid- 
summer to  be  paid  by  Purvis,  from  whence  the  same 
were  to  be  paid  by  Xtayer.  The  bill  was  filed  by  the 
seller,  and  the  title  was  referred  to  the  Master,  who 
reported  that  the  plaintiff  could  not  make  a  good 
title  to  the  said  leasehold  premises.  The  report  was 
grounded  on  the  non-production  of  the  lessor's  title. 
The  plaintiff  excepted  to  the  report.  The  Chief  Baron 
overruled  the  exception.  He  observed  that  the  question 
was,  whether,  when  a  man  sells  a  leasehold  estate,  he 
could  compel  the  purchaser  to  take  it  without  showing 
him  his  title.  White  v.  Foljambe  was  the  first  case  on 
this  point.  There  was  no  case  that  went  the  length  of 
showing  that  a  lessor  is  not  bound  to  show  his  title. 
This  was  a  lease  from  a  corporation ;  and  the  general 
rule  is,  that  where  a  vendor  offers  anything  for  sale, 
the  vendee  is  entitled  to  have  the  thing  he  buys 
with  a  moral  certainty  that  he  has  the  thing  he  buys. 
If  a  man  sell  an  inheritance,  he  must  show  a  title  to 
the  inheritance  :  so  if  a  life  estate.  Then  what  is  the 
difference  where  a  lease  is  sold  ?  It  is  said,  however, 
that  this  is  an  anomalous  case  ;  but  the  law  has  not 
said  so,  nor  has  it  been  so  considered  in  any  of  the 
decided  cases.  Then  it  is  objected,  that  a  lessee  has 
not  the  means  of  compelling  the  inspection  of  his 
lessor's  title :  that  is  true,  but  furnishes  no  ground  for 
an  exception.  A  lessee  may  insist  on  looking  into  his 
lessor's  title,  or  that  he  should  produce  it ;  but  if  he 
omits  to  do  so,  is  that  any  reason  why  the  vendee  of  a 
lease  should  be  deprived  of  those  advantages  ?  Another 
course  is,  to  state  in  the  advertisement  that  you  cannot 
show  the  title.  Therefore,  though  after  the  lease  is 
granted  the  lessee  cannot  compel  the  production  of  his 
lcr-sor's  title,  there  is  no  reason  why  the  vendee  should 
be  put  to  an\   risk.     Then  is  there  a  good  title  here  ; 
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the  lease  is  made  in  1//4;  does  the  length  of  time 
make  the  lease  good  ?  Suppose  it  had  been  made  by  a 
tenant  for  life ;  a  tenant  for  life  might  live  for  forty-five 
years  ;  forty-five  years'  possession  would  not  be  good 
evidence  of  a  title  to  the  inheritance  ;  but  then  it  is  said, 
this  was  a  lease  by  a  corporation.  The  Chief  Baron 
was  of  opinion  that  there  might  be  circumstances  which 
might  make  an  alteration ;  but  here  there  was  no  act  of 
ownership  prior  to  17/4,  no  prior  leases.  A  tenant  for 
life  might  have  conveyed  in  fee  to  a  corporation,  but  on 
the  death  of  the  tenant  for  life,  the  estate  would  cease. 
This  case,  therefore,  did  not  differ  from  the  case  of  a 
lease  from  an  individual. 

27-  Lord  Tenterden  at  nisi  prius  held  that  where  the 
agreement  was  silent,  a  party  selling  a  lease  was  not 
bound  to  produce  the  lessor's  title.  He  treated  the 
equity  cases  as  not  deciding  the  legal  point  (z).  But 
the  point  has  since  been  decided  otherwise  in  a  court  of 
law  (a),  and  the  seller  was  nonsuited  because  he  had 
not  produced  the  lessor's  title.  The  term  was  a  very 
short  one,  and  30  I.  was  to  be  paid  for  the  fixtures,  and 
no  other  consideration.  The  Court  of  B.  R.  thought 
that  the  decisions,  especially  that  of  Purvis  v.  Rayer, 
were  authorities  upon  the  general  question,  whether  it 
arose  in  a  court  of  law  or  equity,  and  that  the  true 
ground  of  refusing  relief  by  a  specific  performance  in 
these  cases  was,  that  the  vendor  bij  his  contract  was 
bound  to  make  out  a  good  title  in  all  respects  to  the 
subject  agreed  to  be  sold,  including  the  right  of  the 
lessor  to  demise.  If  that  is  his  contract  he  must  equally 
fail  in  a  court  of  law,  unless  he  can  prove  the  perform- 
ance of  it  on  his  part.  And  no  reason  occurred  to  the 
Court  why,  as  the  courts  of  law  and  equity  would  put 

(2)     George    v.     Pritchard,     1  (a)  Souter  v.  Drake,  5  Barn.  & 

Mood.  &  Ry.  417.  Adol.  992. 
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the  same  construction  on  a  contract  for  the  sale  of  a 
freehold  estate,  they  should  do  otherwise  in  respect  of 
a  contract  for  the  sale  of  a  leasehold ;  unless  therefore 
there  he  a  stipulation  to  the  contrary,  there  is  in  every 
contract  for  the  sale  of  a  lease  an  implied  undertaking 
to  make  out  the  lessor's  title  to  demise  as  well  as  that  of 
the  vendor  to  the  lease  itself,  which  implied  undertaking 
is  available  at  law  as  well  as  in  equity. 

It  is  therefore  now  firmly  settled,  both  at  law  and 
in  equity,  that  a  seller  of  a  leasehold  cannot  make  a  good 
title  unless  he  can  produce  the  lessor's  title. 

28.  If  a  purchaser  of  a  leasehold  estate  had  notice,  at 
the  time  he  entered  into  the  contract  for  purchase,  of  the 
vendor's  inability  to  produce  the  lessor's  title,  he  would 
not  afterwards  be  allowed  to  insist  on  its  production. 
Wherever,  therefore,  a  vendor  of  a  leasehold  estate  has 
not  an  abstract  of  the  lessor's  title,  this  circumstance 
should  be  mentioned  in  the  particulars  of  sale,  if  sold 
by  auction  ;  or  in  the  agreement,  if  sold  by  private 
contract.  And  of  course  if  a  vendor  of  a  leasehold 
estate  be  unable  to  procure  the  lessor's  title,  equity  can- 
not assist  the  purchaser  unless  he  will  dispense  with  the 
production  of  the  title  to  the  freehold. 

29.  And  if  the  purchaser  agree  to  accept  a  proper 
assignment,  without  requiring  the  lessor's  title,  he  will 
at  law  be  compelled  to  pay  the  price,  although  the 
lessor's  title  prove  to  be  bad   (b). 

30.  But  although  there  is  but  a  short  period  of  the 
lease  unexpired,  and  the  value  of  the  property  is  small, 
and  no  premium  is  given  for  the  lease,  and  a  sum  is  to 
be  paid  for  the  fixtures  as  per  list,  which  circumstances 
make  it    probable  that   the  contracting  parties    never 

[b    Spratt  r.  Jeffery,   10  Barn.      Shepherd  v.  Keatley,  1  Cro.  Mees. 
&  Cress.  249;  as  to  the  effect  of     &  Rose.  117,  and  supra,  p.  4. 
the   stipulation  in   that   case,  see 
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thought  of  the  title,  yet  that  cannot  be  stated  higher  than 
a  very  probable  conjecture,  and  it  would  be  dangerous  to 
defeat  the  general  rule  by  speculation  on  the  possible 
intention  of  the  parties  (c). 

3 1 .  And  where  the  seller  is  absolved  from  the  obliga- 
tion to  produce  the  lessor's  title,  yet  the  purchaser  is  not 
bound  by  the  contract  even  at  law,  if  he  can  show  aliunde 
that  the  title  is  not  a  good  one  (d). 

32.  A  purchaser  of  a  lease  held  under  a  bishop's 
lease,  cannot  call  for  the  lessor's  title  (e). 

33.  In  regard  to  the  root  of  a  title  to  a  leasehold, 
where  the  freehold  is  to  be  produced ;  unless  there  were 
reason  to  suppose  that  the  lessor  was  only  tenant  for  life, 
of  course  an  earlier  title  could  not  be  required  than  if 
the  freehold  itself  were  sold,  nor  in  most  cases  could  so 
early  a  title  be  called  for.  In  Purvis  v.  Rayer,  we  have 
seen  (/),  that  the  Chief  Baron  considered,  that  the  cir- 
cumstance that  forty-seven  years  had  elapsed  since  the 
term  was  granted,  did  not  make  the  title  good.  Sup- 
pose, he  asked,  it  had  been  made  by  a  tenant  for  life, 
— a  tenant  for  life  might  live  for  forty-five  years, — 
forty-five  years  would  not  be  a  good  evidence  of  a  title 
to  the  inheritance,  but  then  it  is  said  this  was  a  lease 
by  a  corporation.  There  might  be  circumstances  which 
might  make  an  alteration  [that  is,  make  such  a  title 
good] ,  but  here  there  was  no  act  of  ownership  prior  to 
1/74,  no  prior  leases.  A  tenant  for  life  might  have 
conveyed  in  fee  to  a  corporation,  but  on  the  death  of 
the  tenant  for  life  the  estate  would  cease. 

34.  A  leasehold  title,  commencing  forty-seven  years 
ago,  would,  however,  in  most  cases,  be  deemed  satis- 
fy) Souter  v.  Drake,  5  Barn.  &  (e)  Fane    v.    Spencer,    2   Mer. 

Adol.  992.  430. 

(d)  Shepherd  v.  Keatley,  1  Cro.  (/)  Supra,  p.  145,  and  see  p. 

Mees.  &  Rose.  117.  136. 

L   3 


150  TITLE    TO    RENEWABLE    LEASEHOLDS. 

factory,  and  in  every  case  would  readily  admit  of 
slight  evidence  in  support  of  it.  For  example,  in  Purvis 
v.  Rayer,  evidence  that  the  corporation  had  held  the 
estate  for  some  years  previously  to  the  lease  of  1 774, 
or  had  granted  a  lease  prior  to  that,  which  would  have 
proved  their  seisin,  would  have  been  satisfactory.  And 
where  the  freehold  is  vested  in  individuals,  a  succession 
of  landlords  who  had  received  rent,  would  tend  to  sup- 
port the  title  ;  or  if  the  same  lessor  had  remained  for  a 
long  period,  it  could  rarely  be  difficult  to  show  whether 
or  not  he  was  owner  of  the  fee.  It  is  not  in  cases  of  old 
leases  that  much  difficulty  occurs,  for  there  is  little  ob- 
jection to  a  landlord  in  1838  showing  that  his  prede- 
cessor in  1790  was  seised  in  fee,  which  is  all  that  would 
be  required ;  but  in  the  instances  of  modern  leases, 
where  the  lessor  does  not  choose,  after  he  has  granted 
a  lease,  to  produce  his  present  title  to  a  purchaser  of  the 
lease,  who  is  perhaps  waiting  for  an  opportunity  to  raise 
an  objection  to  the  freehold  title,  in  order  to  get  rid  of 
his  purchase. 

35.  With  respect  to  the  title  to  renewable  leaseholds, 
great  difficulty  constantly  occurs.  All  public  bodies 
who  grant  renewable  leases,  require  the  old  lease  to  be 
given  up  before  they  will  grant  a  new  one ;  and  when 
they  once  obtain  possession  of  a  surrendered  lease,  they 
will  not  part  with  it,  and  sometimes  refuse  to  furnish  a 
copy  of  it.  When  the  lessee  sells,  he  produces  an  ab- 
stract of  the  subsisting  lease  and  subsequent  instru- 
ments. Now  this  is  a  title  which  it  is  impossible  to 
accept,  however  willing  the  purchaser  may  be,  and 
although  he  may  have  waived  calling  for  the  lessors 
title.  Every  lease  is  stated  to  be  granted  in  considera- 
tion of  the  surrender  of  the  former  lease,  and  by  means 
of  this  reference  the  chain  of  title  is  kept  up.  The  re- 
ference in  the  Last  lease  to  the  one  immediately  preced- 
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ing,  is  notice  of  it  to  the  purchaser,  and  that  again  is 
notice  of  the  one  before  that,  and  so  by  steps  to  the  first 
lease.  And  if  in  any  of  these  leases  the  lessee  is  de- 
scribed as  devisee  under  a  will,  or  there  is  anything  to 
lead  the  mind  to  a  conclusion  that  the  lessee  is  not  ab- 
solutely entitled,  the  purchaser  will  be  liable  to  the  same 
equity  as  the  lessee  was  subject  to,  although  he  had  no 
other  knowledge  of  the  fact,  than  the  mention  in  the 
lease  of  the  surrender  of  the  former  lease,  equity  deem- 
ing that  sufficient  to  lead  him  to  inquire  into  the 
title  {(/).  Harsh  as  this  rule  may  seem,  it  is  quite 
consistent  with  the  general  principles  of  equity,  and 
is  called  for  in  this  case,  because  public  bodies  gene- 
rally renew  with  the  person  having  the  legal  estate, 
and  seldom  suffer  any  trusts  to  appear  on  the  lease, 
lest  they  should  be  implicated  in  the  execution  of 
them. 

36.  The  root  of  the  title  in  such  cases  it  is  carried 
back  to  a  considerable  period  where  the  estate  has 
been  the  subject  of  settlements.  Attested  copies  of  the 
surrendered  leases  can  in  general  be  obtained,  and  of 
course  the  settlements  and  other  family  deeds,  which  are 
the  title-deeds  to  such  an  estate,  are,  as  in  other  cases, 
either  in  the  possession  or  power  of  the  seller.  The  root 
of  the  title  must  depend  upon  the  transactions  in  which 
the  leases  have  been  included.  Where  there  have  been 
repeated  sales,  a  short  period  would  be  sufficient,  but 
where  the  estate  has  remained  in  the  same  family,  and 
the  renewals  have  been  included  in  settlements,  it  may 
be  necessary  to  produce  just  as  ancient  a  title  as  if  the 
freehold  were  sold  (h). 

3/.  Although  a  purchaser  of  a  lease  buys  with  full 

(g)  Coppin   v.   Fernyhough,    2  (A)  See  3  &  4  Will.  4,  c.  27,  s. 

Bro.  C.  C.  291.  24,  2.5,  26,  27,  post,  ch.  11. 
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notice  that  a  title  cannot  be  made  without  the  consent 
of  the  lessor,  yet  it  lies  on  the  seller  and  not  on  the 
purchaser  to  obtain  the  consent.  It  cannot  be  inferred 
that  the  seller  only  agreed  to  part  with  his  interest  in 
the  estate  as  far  as  he  was  able  to  do  so  (■/). 

38.  It  is  seldom  that  a  purchaser  undertakes  to  accept 
an  equitable  estate,  and  where  he  does  not  it  is  indif- 
ferent to  him  whether  the  seller  has  the  legal  or  equit- 
able estate,  for  under  a  common  contract  he  will  be 
entitled  to  the  legal  estate.  It  is  possible  that  a  seller 
may  have  a  title  which  by  lapse  of  time  cannot  be 
disturbed  in  equity  (k),  and  yet  he  may  not  be  able  to 
make  a  good  title ;  for  although  between  two  equities 
one  person  may  have  acquired,  by  length  of  possession, 
the  right  against  another,  yet  a  legal  right  may  remain 
unbarred.  But  if  even  a  party  sold,  stipulating  that  the 
purchaser  should  not  call  for  the  legal  estate,  that  would 
make  no  difference  as  to  the  root  of  the  title,  for  it 
would  be  necessary  to  show,  as  in  common  cases,  the 
beneficial  or  equitable  title  to  the  estate,  and  to  show 
besides,  that  the  legal  estate,  although  outstanding, 
could  not  be  used  adversely  to  the  purchaser. 

39.  In  the  case  of  Pope  v.  Simpson  (I),  Lord  Rosslyn 
appears  to  have  held,  that  persons  purchasing  from  the 
assignees  of  a  bankrupt  have  no  right  to  expect  more, 
than  that  the  assignees  should  deliver  over  such  title  as 
the  bankrupt  had.  This  decision,  however,  was  opposed 
by  prior  cases  (m),  and  the  general  rules  of  equity  ;  and 
in  a  late  case  Lord  Eldon  expressly  denied  the  doctrine 

(i)   Lloyd  v.  Crispe,  5  Taunt.  4  Will.  4,  c.  27,  infra,  ch.  11. 

249;   .Mason  v.  Corder,  2  Marsh.  (I)  5  Ves.jun.  145. 

332  ;  7  Taunt.  9.  (m)    Spurrier    v.     Hancock,     4 

(/)  Cholmondeley    v.    Clinton,  Ves.  jun.  667  ;  and  see  Orlebar  v. 

Turn.  ,V  Russ.  107  ;  and  see  3  &  Fletcher,  1  P.  Wins.  737. 


TITLE    SUBJECT    TO    A    CHARGE.  153 

advanced  by  Lord  Rosslyn  (n)  ;  and  Sir  William  Grant 
actually  decided,  that  assignees  stand  in  the  situation  of 
ordinary  vendors  (0). 

(n)    White     v.    Foljainbe,     11  (o)   M'Donald    r.  Hanson,     12 

\Cs.  jim.  337;    and  see    18  Ves.       Ves.  jun.  277. 
jun.  51*2. 


SECTION  II. 
OF    A    TITLE    WITH    AN    INDEMNITY. 


1.    Title  subject  to  a  charge. 

3.  Compensation  and  indemnity  : 

Horniblow  v.  Shirley. 

4.  Observations  upon  it. 

5.  Indemnity:  Hulsey  v. Grant. 

8.  Fee-farm  rents  on  estate  sold 
and  others  :   title  bad. 

1.  Purchaser  not  bound  to  take 
indemnity . 


12.   Apportioned  rent. 

14.  Sale  in  lots  subject  to  whole 

rent  on  one  lot. 

15.  Stipulation  for  a  charge  on 

one  lot  as  an  indemnify. 

16.  Nuture  of  indemnity . 

17.  Danger  of  eviction  not  a  case 

for  indemnity. 


1.  In  Dickenson  v.  Dickenson  (a),  an  estate  charged 
with  legacies,  some  of  them  for  infants,  was  sold,  and  the 
amount  of  the  legacies  was  nearly  equal  to  the  purchase- 
money,  and  a  decree  was  made  for  a  specific  performance 
upon  payment  of  their  legacies  to  the  adult  legatees, 
and  the  investment  in  Government  securities  of  the 
residue  of  the  purchase-money,  to  remain  with  all  accu- 
mulations for  the  payment  of  the  legacies  to  the  infants 
when  they  should  become  entitled,  and  the  Court  said, 
if  in  the  event  the  fund  should  turn  out  deficient  for 
payment  of  the  infants'  legacies,  they  must  still  have 
recourse  to  the  estate  for  the  deficiency.     I  may  how- 


(«)  3  Bro.  C.  C.  19. 
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ever  observe,  that  the  title  with  such  a  charge  could 
not  have  been  forced  upon  the  purchaser,  and  that  no 
doubt  the  decree  was  submitted  to  by  the  purchaser, 
who  was  desirous  to  take  the  estate  with  the  risk.  The 
report  states,  that  he  refused  to  take  the  title  unless  the 
estate  was  fully  discharged  from  the  legacies,  but  no 
objection  appears  to  have  been  made  by  him  to  the 
decree  upon  further  directions. 

2.  We  have  already  seen  that  small  rents  may  be 
subjects  of  compensation  (b),  although  larger  ones 
cannot ;  and  that,  as  a  general  rule,  a  purchaser  cannot 
be  compelled  to  take  subject  to  an  indemnity. 

3.  In  the  case  of  Horniblow  v.  Shirley  (c),  by  an 
agreement  between  a  lord  of  some  manors,  and  the 
owner  of  the  rectorial  tithes  and  the  commoners  for 
an  enclosure,  it  was  agreed  that  some  of  the  tithes 
should  be  sold  to  the  lord  in  fee,  free  from  all  incum- 
brances whatsoever,  at  a  value  to  be  fixed  by  the  com- 
missioners. To  a  bill  filed  for  specific  performance, 
the  purchaser  objected  that  the  tithes  were  subject  to 
charges  from  which  they  could  not  be  exonerated,  and 
which  were  suppressed  from  the  referees,  and  that  the 
referees  much  exceeded  the  value  of  the  tithes  from  a 
mistake  as  to  the  quantity  of  the  land.  He,  therefore, 
insisted  that  the  plaintiff  was  not  entitled  to  a  specific 
performance,  unless  he  would  make  a  considerable 
abatement  in  the  purchase-money,  in  respect  of  the 
outgoings  and  also  for  the  mistake.  By  the  Master's 
report,  it  appeared  that  the  tithes,  as  part  of  the  rec- 
tory, were  subject  to  annual  charges  amounting  to 
1  1  /.  3  s.  4  d.,  and  to  the  repairs  of  the  chancel,  but  the 
purchaser  was  himself  bound  to  build  a  new  church,  and 
to  other  charges  amounting  to  3/.  18.v.  8<7.,  which  had 
not  been  paid  within  eighty  years,  if  ever.     A  specific 

(/,)  Supra,  vol.  1,  p.  503.  (c)   13  Ves.jun.  81. 
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performance  was  decreed  by  Lord  Alvanley,  at  the  Rolls, 
with  a  compensation  for  the  11/.  13s.  4  d.  a  year,  and 
an  indemnity  out  of  lands  of  considerable  value  against 
the  3  /.  18  s.  8  d.  and  the  repairs  of  the  chancel. 

4.  It  was  said  in  another  case,  arguendo,  that  when 
the  case  came  on  for  further  directions  it  was  argued, 
that  on  account  of  the  rent-charge  the  purchaser  was 
not  obliged  to  take  the  title ;  but  that  he  was  compelled 
to  take  it ;  and  Lord  Alvanley  said,  if  such  an  objection 
was  to  prevail,  a  purchaser  of  a  portion  of  a  large  estate 
would  always  be  at  liberty  to  get  rid  of  the  contract  (d). 
But  this  can  hardly  be  an  accurate  account  of  what 
passed,  for  the  purchaser's  answer  amounted  to  a  sub- 
mission to  perform  the  agreement  upon  a  compensation, 
which  he  had,  and  to  the  indemnity  it  does  not  appear 
that  he  objected  (e).  In  a  case  before  Lord  Eldon  (/") 
it  was  said  by  counsel,  that  in  Forteblow  v.  Shirley, 
much  discussed  before  his  Lordship,  it  appeared  that 
the  estate  was  subject  to  the  repairs  of  the  chancel  of 
the  parish  church ;  the  parties  agreed  to  accept  an  in- 
demnity settled  by  an  arbitrator,  but  the  Court  refused 
to  allow  interest,  holding  the  purchaser  justified  in  de- 
clining to  take  possession  while  the  title  was  in  dispute. 
This  is  manifestly  the  same  case  which,  according  to 
this  statement  before  Lord  Eldon,  was  heard  by  him 
upon  appeal,  and  he  partially  reversed  the  decree,  for 
the  Court  below  gave  interest,  which  Lord  Eldon  denied. 
It  would  seem  that  the  appeal  was  not  upon  the  question 
of  title ;  and  it  seems  quite  clear,  that  in  a  common 
case,  which  Horniblow  v.  Shirley  was  not,  such  charges 
as  existed  in  that  case  would  not  be  fit  subjects  for 
compensation  and  indemnity. 

5.  In  the  case  of  Halsey  v.  Grant  (g),  before  Lord 

id)  13  Ves.jun.  75.  (/)  2  Swanst.  223. 

(i  )  See  13  Ves.jun.  71).  (//)    13  Ves.jun.  73. 
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Erskine,  rectorial  tithes,  which  had  been  sold  by  the 
plaintiff  to  the  defendant,  were  subject  to  a  perpetual 
annual  rent  of  19  /.  6  s.,  and  to  some  other  small  pay- 
ments, and,  as  part  of  the  rectory,  to  the  repairs  of  the 
chancel  of  the  parish  church.  The  objection  also  ex- 
tended to  some  copyholds  which  wTere  to  be  enfranchised. 
The  Lord  Chancellor  observed,  that  Horniblow  v.  Shirley 
could  not  be  considered  an  authority  altogether  com- 
pulsory. Upon  the  case  before  the  Court  he  said  there 
could  be  no  ultimate  difficulty.  The  objection  might 
be  something  visionary.  It  was  not  likely  that  these 
tithes  would  be  resorted  to  for  the  charges.  The  seller 
could  not  have  any  difficulty  in  quieting  this  objection 
and  putting  an  end  to  the  incumbrance.  Some  further 
inquiry  was  necessary  as  to  the  nature  of  the  rent. 
The  plaintiff  could  relieve  the  purchaser  from  all  un- 
easiness upon  this  head,  and  if  he  could  he  ought  to  do 
so.  A  specific  performance  was  decreed,  with  a  refer- 
ence to  the  Master  to  inquire  whether  there  ought  to  be 
any,  and  what  indemnity. 

6.  This  is  not  a  satisfactory  wray  of  dealing  with  such 
a  case,  and  it  leaves  the  decision  with  little  weight  as  an 
authority.  The  charges  appear  to  be  such  as  equity 
could  not  compel  a  purchaser  to  take  subject  to, 
however  satisfactory  might  be  the  indemnity  against 
them. 

7.  In  Prendergast  v.  Eyre  (/*),  the  Master  of  the 
Rolls  in  Ireland  observed,  that  in  the  case  of  Horniblow 
/•.  Shirley,  the  annual  charges  appear  to  have  been  5  /., 
(> /.  3*.  Ad.,  and  3  I.  6  s.  8  <L,  but  when  the  case  is 
looked  at  with  attention,  it  will  not  be  easy  to  repose 
upon  it  as  a  clear  authority  for  compensation,  even  in 
small  charges  affecting  the  property  sold  and  conveyed. 

(//)  2  Hogan,  92,  93. 
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First,  the  question  was  not  raised  as  an  objection  to 
the  title,  but  compensation  merely  was  claimed  by  the 
answer ;  secondly,  it  had  been  the  case  of  an  award  by 
arbitration  ;  and  both  these  facts  are  adverted  to  by  Lord 
Erskine  in  Halsey  v.  Grant.  In  the  case  of  Halsey  v. 
Grant,  the  perpetual  rent  was  19  I.  6  s .  a  year,  and  it 
was  not  a  certain,  but  merely  contingent  (I),  and,  as 
expressed  by  Lord  Erskine,  a  visionary  charge ;  for  it 
was  also  charged  upon  the  parsonage-house  and  land  of 
large  annual  value  ;  secondly,  whether  it  was  any  charge 
at  all  with  a  power  of  distress  was  doubted,  and  made 
the  subject  of  inquiry. 

8.  In  a  late  case  («'),  upon  a  purchase,  it  was  agreed, 
that  if  there  should  be  found  any  fee-farm  rents,  or  quit- 
rents,  chargeable  on  the  same,  an  allowance  should  be 
made  at  the  rate  of  thirty  years'  purchase  on  the  amount 
thereof.  It  appeared  that  the  estate,  with  others  of 
great  value,  was  charged  with  a  perpetual  rent  of  forty 
marks,  originally  reserved  to  the  Crown ;  but  a  similar 
rent  was  granted  to  trustees  in  fee,  in  the  usual  way,  out 
of  a  part  of  the  estate  not  sold,  of  nearly  ten  times  the 
annual  value  of  the  rent,  as  an  indemnity  to  the  other 
estates  against  the  rent.  It  was  objected,  that  this 
charge  prevented  the  seller  from  making  a  good  title. 
It  was  argued  by  the  writer,  on  the  part  of  the  seller, 
that  this  was  the  precise  case  in  which  a  purchaser  would 
be  compelled  to  take  a  title  with  an  indemnity.  Equity 
looks  only  to  the  substantial  execution  of  the  contract ; 
and  here  the  rent  was  not,  in  substance,  a  charge  on  the 
land.     It  was  not  like  the   case  of  a  lease,  where  non- 

(i)   Hays   v.    Bailey,    Rolls,   10      Cassamajor  v.  Strode,  1  Wils.  Cha. 
Aug.  1813,  MS.  vide  infra.     See      Ca.  428. 

(I)  This  is  not  quite  accurate.     The  charge  was  a  certain  one,  but  it 
■was  not  probable  that  resort  would  be  had  to  the  tithes  for  it. 
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payment  of  the  rent,  or  non-performance  of  the  cove- 
nants, might  avoid  the  estate  of  the  person  who  was 
required  to  accept  the  indemnity ;  but  this  was  the 
simple  case  of  a  money  payment,  which  would,  of  course, 
be  accepted  from  the  owner  of  the  estate  exclusively 
charged  with  it,  by  way  of  indemnity ;  and  which  estate 
would  always  be  liable  to  answer  any  payment  made  on 
account  of  the  rent  by  the  persons  intended  to  be  indem- 
nified against  it.  The  objection,  if  allowed,  would  affect 
half  the  titles  in  the  kingdom.  It  applies  to  nearly  all 
the  estates  which  came  into  the  hands  of  the  Crown  on 
the  dissolution  of  the  monasteries.  Dickenson  v.  Dick- 
enson (k)  was  a  stronger  case ;  for  there  the  purchaser 
was  compelled  to  take  the  title,  although  the  Judge  was 
of  opinion,  that  if,  in  the  event,  the  fund  should  turn 
out  deficient  for  payment  of  the  infants'  legacies,  he 
must  still  have  recourse  to  the  estate  for  the  deficiency. 
The  ground  of  the  decision  must  have  been,  that  there 
was  no  chance  of  the  fund  proving  deficient.  Halsey  v. 
Grant  (/)  is  a  direct  authority  in  favour  of  the  seller ; 
and  there  the  indemnity  fund  was  not  so  large  with  refer- 
ence to  the  amount  of  the  charge  as  the  present;  and 
although  Horniblow  r.  Shirley  (m)  was  a  case  of  com- 
pensation, and  not  of  indemnity,  yet  it  appears  that  Lord 
Alvanlev  said,  that  if  such  an  objection  was  to  prevail,  a 
purchaser  of  a  portion  of  a  large  estate  would  always  be 
at  liberty  to  get  rid  of  a  contract  (w).  In  the  present 
case,  the  purchaser  did  not  object  to  the  estate  being 
charged  with  a  fee-farm  rent,  provided  he  was  paid 
its  value.  Here  the  rent  is  charged  only  in  point  of 
form ;  and  therefore  he  can  require  no  allowance.  On 
the  part  of  the  purchaser,  it  was  argued,  that  the  clause 
relied  upon,  on  the  other  side,  was  evidence  that  the  pur- 

(!<)  3  Bro.  C.  C.  19.  (m)   13  Ves.jun.  81. 

(/)   13  Ves.jun.  7.).  (n)   13  Ves.  jun.  75. 
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chaser  was  not  to  take  the  estate  subject  to  any  rent, 
unless  it  could  be  sold  to  him  ;  and  the  estate  would 
always  be  liable  to  the  fee-farm  rent,  notwithstanding 
the  idemnity.  The  Master  of  the  Rolls  was  of  opinion* 
that  the  clause  in  the  agreement  referred  to  a  rent  charg- 
ing the  estate  sold  only,  and  not  to  a  rent  charging  it 
and  other  estates  ;  and  that  the  Master  was  justified  in 
considering  the  rent  as  an  objection  to  the  title.  As  to 
the  question  of  indemnity,  his  Honor  observed,  that 
Halsey  and  Grant  was  certainly  a  case  of  indemnity, 
and  Horniblow  and  Shirley  a  case  of  compensation ;  but 
he  doubted  whether  the  deed  executed  in  order  to  re- 
lieve the  estate  in  question,  could  be  considered  such  an 
indemnity  as  a  purchaser  ought  to  be  compelled  to 
accept,  nor  should  he  decide  whether  in  this  case  any 
indemnity  could  or  ought  to  be  given  by  the  vendor 
against  such  fee-farm  rent.  He  should  leave  that  to  be 
decided  when  the  cause  came  on  to  be  heard  hereafter. 

9.  Upon  an  appeal  to  Lord  Eldon,  he  affirmed  the 
decision  of  Sir  William  Grant,  on  the  ground  that  the 
rent  in  question  did  not  fall  within  the  condition  ;  and 
he  treated  the  early  cases  as  not  being  authorities,  and 
held  that  a  seller  was  bound  accurately  to  describe 
what  he  was  selling  (o)  ;  and  this  put  an  end  to  the 
suit.  Sir  William  Grant  avoided  deciding  any  ques- 
tion beyond  that  of  title,  and  the  cause  ought  to  have 
been  set  down  before  him  for  further  directions  instead 
of  appealing  against  his  order  on  the  exception,  although 
it  appears  strange  for  a  seller  to  bring  on  his  cause  for 
further  directions  where  his  title  has  been  pronounced 
to  be  bad  on  the  hearing  of  exceptions.  But  in  this 
case  it  was  only  on  further  directions  that  the  Judge 
could  properly  decide  upon  the  nature  of  the  indemnity, 
if  he  thought  it  a  case  for  an  indemnity.     As  to  the 

(o)  M.T.  1821,  MS. 
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case  itself,  the  purchaser  did  not  object  by  his  contract  to 
the  existence  of  fee-farm  rents  provided  he  had  compen- 
sation for  them.  If  therefore  the  seller  had  been  willing 
to  sacrifice,  by  way  of  compensation,  the  whole  value  of 
the  rent  of  forty  marks,  it  would  seem  that  the  pur- 
chaser could  not  have  objected  that  the  rent  rode  over 
other  estates  also.  This  is  the  course  which  the  seller 
ought  to  have  pursued. 

10.  In  the  case  of  Fildes  v.  Hooker  (p),  the  Vice- 
Chancellor,  Sir  John  Leach,  observed,  that  the  utmost 
length  of  indemnity  was,  that  if  a  good  title  can  be 
made  subject  to  an  incumbrance,  the  purchaser  shall 
take  the  title,  with  a  security  protecting  him  against 
the  incumbrance.  He  did  not  know  that  the  Court  had 
gone  so  far,  and  he  should  not  be  disposed  to  follow 
such  a  rule,  because  the  purchaser  is  entitled  to  an 
estate  free  from  incumbrance.  It  would  be  difficult  to 
convince  him  that  such  a  rule  was  right. 

In  Paine  v.  Meller  (q)}  where  annuities  were  charged  on 
the  estate  sold  and  other  estates,  and  a  trust  of  stock  was 
declared  for  payment  of  them,  the  question  was,  whether 
the  purchaser  had  not  agreed  to  take  an  indemnity 
against  them.  Lord  Eldon  said,  that  he  did  not  consi- 
der whether  this  objection  was  of  form  or  substance,  but 
would  leave  it  to  be  determined,  when  it  might  be  neces- 
sary, whether  the  purchaser,  under  such  circumstances, 
had  not  a  right  to  insist  that  the  annuitants  should  release 
the  premises ;  or  whether  the  Court  would  say,  under 
all  circumstances,  the  purchaser  should  take  the  pre- 
mises burthened  with  the  annuities,  with  a  great  num- 
ber of  others  [other  estates],  and  seek  his  indemnity 
against  the  trust  property  and  the  trustees,  if  they  pre- 
ferred a  personal  covenant  by  the  trustees. 

(p)   3d  April    1818,   MS.;    3  (y)  6  Ves.  jun.  349. 

Madd.  193. 
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11.  In  the  later  case  of  Balmanno  v.  Lumley  (r)  the 
purchaser,  upon  a  reference  as  to  title,  asked  for  a 
direction,  in  case  the  report  should  be  against  the  title, 
for  compensation  and  indemnity,  as  indemnity  as  to 
part  might  be  more  convenient  than  compensation. 
This  was  resisted  by  the  seller,  as  to  indemnity,  insisting 
that  the  purchaser  must  either  take  the  title  with  an 
allowance  for  a  defect  or  reject  it.  Lord  Eldon  said, 
he  did  not  apprehend  the  Court  could  compel  the  pur- 
chaser to  take  an  indemnity,  or  the  vendor  to  give  it, 
and  accordingly  confined  the  order  to  compensation. 
And  in  a  case  in  the  House  of  Lords  he  observed,  that 
if  in  a  suit  for  specific  performance  it  turns  out  that 
the  defendant  cannot  make  a  title  to  that  which  he  has 
agreed  to  convey,  the  Court  would  not  compel  him  to 
convey  something  less  with  indemnity  against  the  risk 
of  eviction.  The  purchaser  is  left  to  seek  his  remedy 
at  law  in  damages  for  the  breach  of  contract  (s) .  And  in 
a  late  case  the  Master  of  the  Rolls  laid  it  down,  that  par- 
ties may,  no  doubt,  contract  for  a  covenant  of  indemnity ; 
but  if  they  do  not,  the  Court  cannot  compel  a  party  to 
execute  a  conveyance  and  give  an  indemnity  ;  and  this, 
he  said,  was  established  by  Lord  Eldon  in  the  case 
already  referred  to  (t). 

12.  Where  an  estate  is  sold  subject  to  a  rent,  which, 
although  not  so  stated,  appears  to  be  only  a  part  of  a 
larger  rent  charged  on  that  and  other  property,  the 
purchaser  will  not  be  bound  to  take  the  title,  although 
for  many  years  the  apportioned  rent  has  been  received  : 
an  apportionment  by  deed  must  be  shown.  It  is  the 
duty  of  the  vendor  to  give  the  purchaser  a  complete 
formal  discharge  of  all  the  further  rent  that  the  house 
was  ever  liable  to.     Although  an  apportionment  may  be 

(r)   1  Ves.  &  Boa.  224.  ft)  Aylett  r.  Ashton,  1  Myl.  & 

ft)   1  Bligh,  66,  67.  Cra.  1 14  ;  see  ch.  7,  s.  1 ,  2. 
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presumed,  yet,  as  Mr.  Justice  Chambre  observed,  the 
question  here  is  not  what  may  be  presumed,  but  whether 
a  purchaser  is  compellable  to  accept  a  purchase,  where 
his  title  rests  only  on  presumption,  which  may  be  re- 
butted by  other  evidence.  And  Lord  Chief  Justice 
Mansfield  said,  that  a  court  of  equity  would  not  decree 
a  specific  performance  in  a  case  like  this,  unless  the 
seller  could  procure  the  ground-landlord  to  apportion 
the  rent,  by  joining  in  an  assignment  of  the  lease ;  in 
which  assignment  the  apportioned  rent  should  ap- 
pear (?/). 

13.  But  where  an  apportioned  rent  is  sold,  if  the 
rent  is  an  apportioned  rent,  the  purchaser  cannot  object 
that  he  will  not  have  the  same  remedies  as  if  the  rent 
were  entire  (x). 

14.  So  where  an  estate,  held  under  one  lease,  is  sold 
in  lots,  and  the  fact  is  stated,  and  it  is  stipulated  that 
the  purchaser  of  one  particular  lot  is  to  be  subject  to 
the  whole  of  the  rent,  the  other  purchasers  cannot 
object  to  the  title  although  there  is  a  clause  of  re-entry 
on  non-payment  of  the  rent  contained  in  the  lease  (i/). 

15.  In  a  case  where  an  estate  was  sold  in  lots,  and 
one  of  the  conditions  stated  that  the  estate  was  subject 
to  the  perpetual  payment  of  1 20  /.  to  the  curate  of  A, 
but  the  same  and  a  perpetual  annual  payment  to  the 
hospital  of  B  were  in  future  to  be  charged  upon  and  paid 
by  the  purchaser  of  lot  1 ,  only ;  it  was  held,  that  the 
purchasers  of  the  other  lots  were  only  entitled  to  such 
an  indemnity  as  could  be  made  by  the  purchaser  of  lot 
1,  to  the  purchasers  of  the  other  lots  (z),  and  were  not 

(u)  Barnwell  v.  Harris,  1  Taunt.  Walter  v.  Maunde,  1  Jac.  and  Walk. 

430.  181. 

i    So  held  by  the  V.  C.  in  Bliss  (?/)  WTalter  v.  Maunde,  ubi  sup. 

v.  Collins,  reported  in  1  Madd.  229.  (z)  Cassamajor  v.  Strode,  1  \\  ils. 

See  S.  ('.    I  Jac.  and  Walk.  426;  Cha.  Ca.   US. 
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entitled  to  have  these  lots  exonerated  altogether  from 
the  charges,  for  the  condition  refers  only  to  an  exone- 
ration as  against  the  purchasers,  and  not  an  exonera- 
tion as  against  the  owners  of  the  annual  payments.  So 
if  upon  the  sale  of  an  estate  which  is  subject  to  a 
charge,  for  instance,  that  of  repairing  a  chancel,  a 
stipulation  is  made  that  part  of  the  estate  shall  be  ex- 
onerated from  it,  the  vendor  is  not  bound  to  procure  an 
act  of  parliament  for  exonerating  it  from  the  charge, 
but  is  merely  to  exonerate  it  by  a  sufficient  security  on 
another  estate. 

16.  We  may  here  observe,  that  where  one  estate  is  to 
be  exonerated  from  a  charge  by  a  security  on  another 
estate,  the  security  should  be  co-extensive  in  quantity  of 
estate  with  the  original  charge,  and  the  new  rentcharge 
should  be  sufficient  in  amount  to  cover  the  old  one,  and 
the  costs  also,  and  there  should  be  a  sufficient  number 
of  trustees,  and  there  should  be  no  impediment  in  the 
way  of  the  immediate  relief  of  the  purchasers  if  dam- 
nified, and  the  purchasers  should  have  a  voice  in  the 
appointment  of  new  trustees   (a). 

17.  In  the  cases  hitherto  considered  the  purchaser  is 
in  no  danger  of  eviction,  and  an  indemnity  will  secure 
him  against  loss.  But  where  the  estate  agreed  to  be 
leased  was  comprised  with  others  in  an  original  lease, 
under  which  the  lessor  had  a  right  to  re-enter  for 
breach  of  covenants,  so  that  the  under  lessee  might  be 
evicted  without  any  breach  on  his  part,  it  was  held  by 
Sir  John  Leach,  Vice-Chancellor,  that  he  was  not  bound 
to  accept  the  title  with  an  indemnity.  He  observed,  that 
where  a  party  comes  for  a  specific  performance1,  he 
desires  the  Court  to  give  the  party  the  specific  subject. 
Now  here  he  could  not  secure  the  possession  of  the 

(a)  See  Cassanmjor  r.  Strode,  1  Wils.  CI. a.  Ca.  42S  ;  and  see  Hayes 
v.  Bailey,  post. 
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subject  upon  the  terms  agreed  upon.  But  he  offers  an 
indemnity.  The  lessee  might  be  evicted,  and  therefore 
it  was  compensation  and  not  indemnity  that  was  offered. 
I  will  give  you  the  subject  of  the  contract  not  with  a 
sure  title,  but  with  a  compensation  in  case  of  evic- 
tion. It  was  not  a  case  for  an  indemnity,  and  the 
Court  could  not  compel  a  performance  with  a  compen- 
sation (b). 

According  to  the  report,  the  Master  of  the  Rolls  could 
not  bring  himself  to  the  opinion  of  the  Master,  that  the 
offer  of  the  seller  to  indemnify  the  purchaser  in  case  of  his 
eviction  was  equivalent  to  a  secure  title.  Where  a  good 
title  could  be  made  subject  to  a  pecuniary  charge,  a  court 
of  equity  has  compelled  a  specific  performance  of  the  con- 
tract upon  security  against  the  charge.  Even  that  prin- 
ciple might  have  been  questionable,  as  imposing  at  all 
events  a  considerable  degree  of  trouble  upon  a  purchaser, 
to  which  he  had  not  subjected  himself  by  the  terms  of 
his  contract.  But  there  the  purchaser  is  effectually 
protected  in  the  possession  of  the  specific  subject  of  his 
contract.  Here  the  seller  admits  that  he  cannot  protect 
the  purchaser  in  the  specific  subject  of  his  contract,  and 
only  proposes,  in  effect,  to  secure  to  him  a  pecuniary 
compensation  for  the  value  in  case  he  loses  that  posses- 
sion. A  court  of  equity  had  never  acted  upon  such  a 
principle.  A  vendor  could  not  be  aided  there  who  was 
not  able  to  secure  to  the  purchaser  the  specific  pro- 
perty for  which  he  has  contracted. 

(b)  Fildes  r.  Hooker,  3d  April  1818,  MS. ;  3  Madd.  193. 
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SECTION  III. 
OF    DOUBTFUL    TITLES. 


1 .  Title  to  be  sifted. 

2.  Purchaser  favoured. 

3.  Doubtful  title   not    enforced 

in  equity  :  cose  directed. 

4.  15.   House  of  Lords   adopts 

the  rule. 
.">.    What  is  a  doubtful  title. 
6.  Marlow  v.  Smith. 

8.  Rational  doubt :  operation  of 

rule. 

9.  Decision  in  D.  P.  not  a  war- 

ranty. 


10.  Doubts  upon  law  or  fact. 

11.  Moody  v.  Walters. 

12.  Biscoe  v.  Perkins. 

13.  Biscoe  v.  Wilks. 

14.  Observations  upon  them. 

16.  Lord    Eldon    regretted    the 

rule. 

17.  House    of  Lords  refused   to 

decide  upon  exceptions. 

18.  Observations  upon  it. 

19.  Judge  gives  weight  to  his  own 

doubts  only. 


1.  Where  a  man  makes  a  purchase  of  an  estate  to 
which  the  vendor  represents  that  he  has  a  good  title? 
the  purchaser  has  a  right  to  insist  that  the  question, 
whether  he  have  or  have  not  a  good  title,  shall  be  sifted 
to  the  bottom  before  the  vendor  can  be  let  off  from  his 
original  contract.  A  court  of  equity  does  not  sit  to 
determine  that  men  shall  be  willing  purchasers  whether 
they  will  or  not,  but  to  judge  whether  they  have  got  a 
good  title  (a). 

2.  A  court  of  equity  called  on  to  enforce  specific  per- 
formance of  an  agreement  for  the  conveyance  of  an 
estate  to  one  party,  and  payment  of  the  purchase- 
money  to  the  other,  must  feel  anxiety  to  protect  the 
purchaser,  and  give  to  him  reasonable  security  for  his 
title,  not  compelling  him  to  take  a  title  without  knowing 

(a)  Per  Lord  Eldon,  •'$  Mcr.  137.  140  ;  see  ch.  8,  s.  2,  supra. 
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whether  it  is  good  or  bad.  The  vendor,  if  his  title  is 
good,  suffers  only  the  temporary  inconvenience  of  delay, 
but  the  vendee,  if  it  is  bad,  may  sustain  a  severe  loss. 
The  inclination  of  the  Court,  therefore,  is  in  favour  of 
the  vendee,  and  a  vendor  claiming  to  be  exempted  from 
the  general  rule  is  required  clearly  to  establish  a  case 
of  exception  (b). 

3.  To  enable  equity  therefore  to  enforce  a  specific 
performance  against  a  purchaser,  the  title  to  the  estate 
ought,  like  Caesar's  wife,  to  be  free  even  from  sus- 
picion (c) ;  for  it  would  be  an  extraordinary  proceeding 
for  a  court  of  equity  to  compel  a  purchaser  to  take  an 
estate  which  it  cannot  warrant  to  him  (d).  Tt  hath,  there- 
fore, become  a  settled  and  invariable  rule,  that  a  purchaser 
shall  not  be  compelled  to  accept  a  doubtful  title  (e)  ; 
neither  will  he  be  forced  to  take  an  equitable  title  (f) ; 
nor  will  a  case  be  directed  to  the  Judges  as  to  the  title, 
unless  the  purchaser  be  willing  that  it  should  (</).  In 
one  ease,  where  the  opinion  of  the  Court  was  in  favour 
of  the  title,  the  purchaser's  exceptions  were  overruled, 
with  liberty  to  him,  if  so  advised,  to  have  a  case  sent  to 
a  court  of  law  (It).  And  even  if  a  case  be  directed,  and 
the  Judges  certify  in  favour  of  the  title,  yet  a  specific 
performance   would    not  be  decreed  unless  the    Court 

(b)  Per  Master  of  the    Rolls,      v.  Kidd,  ibid. 647;  Wheatew.  Hall, 
3  Swanst.  168.  17  Ves.  jun.  SO;  Sloper  v.  Fish, 

(c)  See  2  Ves.  59.  Rolls,  29  July  1813;  2  Yes.  and 

(d)  Heath  v.  Heath,  1  Bro.  C.  C.  Bea.    145;    Jervoise    v.  Duke  of 
147.  Northumberland,  1  Jac.  and  Walk. 

(e)  Marlow  v.  Smith,  2  P.  Wms.  550. 

IM<;  Mitchel  r.  Neale,  2  Ves.  679;  (/)  Cooper  v.  Denne,  ubi  sup.  ; 

Shapland   v.  Smith,    1  Jiro.  C.  C.  and    see    2    Ves.   jun.    100;    and 

74  ;  Cooper  v.  Denne,   I  Bro.  C.  C.  infra. 

80 ;  1  Ves  jun.  565,  S.  ('.;  Crewe  (g)   Roake  v.  Kidd,  ubi  sup. 

y.Dicken,   1  Ves.  jun.  97;  Roseu.  (h)  Fisher    v.    Barry,     2    Hog. 

Calland,  5  Ves.  jun.   186;   lloake  153. 
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itself  were  satisfied  of  the  equitable  as  well  as  the  legal 
title  of  the  vendor  (i).  And  although  the  Judges  cer- 
tify in  favour  of  the  title,  and  there  is  no  equitable 
objection  to  it,  yet  if  the  point  of  law  is  very  doubt- 
ful, the  purchaser  may  require  another  case  to  be 
directed,  which  it  seems  will  not  be  sent  back  to  the 
same  court  (j). 

4.  And  even  the  House  of  Lords,  sitting  as  a  court 
of  equity  upon  appeal,  will  not  in  all  cases  decide  the 
point,  but  if  they  think  it  a  doubtful  one,  will  discharge 
the  purchaser  from  the  contract  with  costs  (k). 

5.  In  a  case  before  Sir  John  Leach  (/),  in  which  he 
expressed  the  strong  inclination  of  his  opinion  in  favour 
of  the  title,  he  concluded,  that  having  regard  to  the  pro- 
position that  a  purchaser  is  not  bound  to  take  a  doubt- 
ful title,  without  undertaking  to  determine  precisely  the 
limit  and  extent  of  that  rule,  he  was  of  opinion  that  the 
case  was,  within  the  sense  of  that  proposition,  a  doubt- 
ful title.  In  attempting  to  lay  down  a  rule  upon  this 
subject,  he  should  say,  that  a  purchaser  is  not  to  take 
a  property  which  he  can  only  acquire  in  possession  by 
litigation  and  judicial  decision  ;  that  in  the  case  be- 
fore him,  it  would  be  necessary  to  act  in  the  execution 
of  the  trust  under  the  direction  of  a  court,  and  to  com- 
pel the  purchaser  therefore  to  take  the  title  would  be 
to  compel  him  to  buy  a  law-suit. 

6.  In  Marlow  v.  Smith,  Sir  Joseph  Jekyll  thought  the 
objection  to  the  title  valid,  and  as  there  was  the  opinion 
of  learned  men  against  the  title,  he  would  not,  nor  did 

(i)  Sheffield  v.  Lord  Mulgrave,  ris,  3  Bligh,  62;  see  2  Molloy, 
%  Ves.  jun.  526.  580. 

(/)  Trent  v.  Harming,   10  Ves.  _  .  »  _   ,T 

J '  (I)  Price  v.  Strange,  6  Madd. 

jun.  500.  ^> 

(k)    Blosse    i'.    Lord    Clanmor- 

M    4 


168  DOUBTFUL    TITLES. 

he  think  it  reasonable  that  a  court  of  equity  should 
compel  the  purchaser  to  accept  the  title  (//). 

7.  Every  title,  no  doubt,  is  good  or  bad,  and  it  has 
been  said  that  the  Court  ought  to  know  nothing  of  a 
doubtful  title,  but  the  Court  itself  has  adopted  a  dif- 
ferent principle  of  decision  (o). 

8.  It  is  not  now  the  habit  of  the  Court,  whatever  may 
have  been  the  old  rule,  to  decide  upon  the  validity  of 
every  title,  and  leave  the  unsuccessful  party  to  appeal  to 
the  House  of  Lords ;  but,  although  in  the  judgment  of 
the  Court,  the  better  opinion  is  that  a  title  can  be  made, 
yet  if  there  is  a  considerable,  a  rational  doubt,  the 
Court  does  not  attach  so  much  credit  to  its  own  opinion 
as  to  compel  a  purchaser  to  take  the  title,  but  leaves  the 
parties  to  their  remedy  at  law  (p).  But  as  this  depends 
upon  the  weight  which  the  Judge  attaches  to  the  objec- 
tion in  the  particular  case,  it  frequently  happens  that  a 
point  of  great  moment  is  decided  upon,  as  between  a 
seller  and  buyer,  although  third  persons,  whose  interests 
are  in  question,  are  not  bound  by  the  decision ;  whilst 
in  other  cases  a  point  of  easy  solution  presses  perhaps 
with  undue  weight  upon  the  mind  of  the  Court,  and  is 
consequently  treated  as  too  doubtful.  The  doctrine  is 
intelligible,  but  whilst  it  affords  no  landmark  it  offers 
a  ready  escape  from  the  necessity  of  deciding  a  point  of 
real  or  supposed  difficulty. 

9.  Although  the  purchaser,  doubting  the  validity  of 
the  title,  notwithstanding  the  decree  of  the  Court,  carries 
the  case  to  the  House  of  Lords,  which  confirms  the 
decision  compelling  him  to  take  the  title,  yet  he  does 
not  obtain  more  than  a  precedent  for  a  decision  in  his 
favour  if  his  title  should  be  attacked  by  a  third  party. 

(n)  2  P.  Wni.<.  108  ;  see  Maling  (}>)   16  Ves.  jun.  272  ;  1  .lac.  & 

,    Hill,  1  Cox,  1st,.  Walk.  569. 

(o)  2  Ves.  &  Uea.  140 
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He  does  not  obtain  an  absolutely  indefeasible  title,  but 
as  good  a  warranty  as  can  be  procured  (</). 

10.  The  doubt  must  turn  on  a  point  either  of  law  or 
of  fact,  although  it  sometimes  involves  both.  Where 
the  point  is  one  of  law,  it  mostly  depends  upon  the  con- 
struction of  some  instrument, — in  some  cases  the  ques- 
tion is,  What  is  the  rule  of  law  ? 

The  courts  have  not  drawn  any  distinction  between 
these  cases,  for  if  the  point  of  law  in  the  abstract  is  open 
to  much  doubt,  they  decline  to  decide  it  between  a  ven- 
dor and  purchaser,  just  as  they  refuse  to  decide  upon 
the  construction  of  a  doubtful  instrument,  where  upon 
the  rule  of  law  itself  no  doubt  hinges.  Where  however 
the  point  of  law  is  alone  in  dispute,  the  objection  that 
the  decision  will  bind  third  parties  in  their  absence  is 
entitled  to  no  weight,  because,  in  whatever  suits  decided, 
all  points  of  law,  as  precedents,  bind  all  alike.  But  a  court 
is  tender  in  deciding  doubtful  points  of  law  against  a 
purchaser,  that  is,  compelling  him  to  take  the  title  upon 
its  decision,  because  other  courts  may  not  follow  that  de- 
cision in  the  identical  case :  the  question  may  again  be  the 
subject  of  litigation  commenced  in  another  court  by  the 
adverse  claimant  against  the  purchaser  after  he  has 
obtained  a  conveyance.  Where  the  doubt  turns  upon 
the  construction  of  an  instrument,  the  difficulty  that 
the  decision  must  be  come  to  in  the  absence  of  the  per- 
sons whose  claims  are  in  question,  although  their  rights 
will  not  be  bound  by  the  decision,  is  entitled  to  more 
weight.  The  distinction  is  a  thin  one,  for  in  either  case 
the  point  is  decided  in  the  absence  of  a  person  who  is  not 
bound  by  the  decision,  except  so  far  as  it  may  furnish  a 
precedent  against  him  ;  but  still  a  Judge  may  feel  himself 
more  at  liberty  to  decide  a  general  point  of  law  between 

{(j)  See  11  Ves.  jun.  405 ;   1  Jac,  &  Walk.  568. 
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a  vendor  and  purchaser  than  a  question  of  construction 
of  an  informal  instrument,  which  can  afford  no  prece- 
dent, and  upon  which  men  may  naturally  differ,  and 
which  therefore  should,  if  possible,  be  decided  in  the 
presence  of  the  persons  whose  interests  are  affected 
indirectly,  although  not  bound  by  the  decision. 

11.  In  Moody  v.  Walters  (>•),  Lord  Eldon  decided 
that  there  was  no  breach  of  trust  in  that  case  by  the 
trustees  for  preserving  contingent  remainders  having 
joined  in  suffering  a  recovery.  This  depended  upon  his 
view  of  the  rule  of  a  court  of  equity  as  applicable  to  the 
case  before  him,  and  upon  this  he  decided.  He  then 
said,  another  view  in  which  the  case  had  been  put  was, 
whether  there  was  such  a  doubt  upon  the  title  that  a 
purchaser  should  not  be  compelled  to  take  it.  This,  he 
said,  was  not  a  case  of  this  species.  If  he  had  doubt  upon 
the  point,  he  should  find  great  reluctance  in  acting  upon 
it,  so  as  to  leave  in  so  much  uncertainty  this  very  impor- 
tant branch  of  the  law,  but  not  having  that  doubt,  he 
was  bound  to  say,  first,  that  this  was  a  good  title;  next, 
as  to  the  nature  of  his  opinion,  that  he  had  no  doubt 
whether  he  ought  to  make  the  decree,  admitting  that  he 
certainly  should  have  advised  a  purchaser  to  take  the 
opinion  of  a  court  of  equity. 

12.  In  a  later  case,  where  also  the  title  depended  upon 
a  recovery,  in  which  the  trustees  to  preserve  had  joined 
with  the  tenant  for  life  and  his  son  tenant  in  tail  in 
destroying  the  remainders  expectant  upon  the  first 
remainder  in  tail,  Lord  Eldon,  after  discussing  the  dif- 
ficulties arising  out  of  the  authorities,  added,  that  as  he 
did  not  rind  what  he  could  call  a  breach  of  trust,  his 
opinion  was,  that  the  contract  must  be  performed,  and  he 
would  not  go  the  length  of  saying  that  this  was  a  case  in 

(r)   16  Vcs.  jun.  283. 
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which,  notwithstanding  these  observations,  and  though 
that  was  his  opinion,  he  could  not  compel  the  purchaser 
to  take  the  title,  but  he  should  compel  him  to  take  it 
unless  he  would  reverse  his  opinion.  That,  he  observed, 
was  formerly  the  course  instead  of  letting  off  a  purchaser 
upon  a  doubtful  title,  and  the  purchaser  then  went  to 
the  House  of  Lords.  His  opinion  was,  that  the  contract 
ought  to  be  performed,  but  without  costs  (s). 

13.  Another  purchaser,  under  the  same  title  as  the  last, 
persisted  in  the  same  objection  after  Lord  Eldon's  deci- 
sion, and  with  full  notice  of  it;  and  the  same  learned 
Judge  enforced  a  specific  performance,  and  this  time 
made  the  purchaser  pay  the  costs  (t). 

14.  Lord  Eldon  thus  extracting  from  the  conflicting 
cases  on  the  subject  a  negative  rule  that  the  act  in  the 
particular  cases  would  not  amount  to  a  breach  of  trust, 
acted  upon  his  opinion,  and  considered  it  so  strengthened 
by  twice  acting  upon  it,  that  he  fixed  the  second  object- 
ing purchaser  with  the  costs  of  the  suit,  and  yet  his 
only  mode  of  carrying  the  case  to  the  House  of  Lords,  if 
he  had  so  desired,  was  to  first  resist  the  acceptance  of 
the  title  in  the  Court  below.  The  acquiescence  of  the 
purchaser  in  the  first  cause  in  the  decision  against  him, 
was  considered  a  sufficient  ground  to  throw  the  costs  on 
the  purchaser  in  the  second  suit. 

15.  But  still,  in  the  case  of  a  mere  abstract  point  of 
law,  if  even  the  House  of  Lords  think  it  a  doubtful  one, 
it  may  decline  upon  that  ground  to  enforce  the  comple- 
tion of  the  purchase  without  deciding  the  point.  Thus 
in  a  ease  where,  upon  appeal  to  the  House  of  Lords,  the 
question  was  whether  a  reversion  vested  in  the  Crown  by 

(s)  Bispoe  v.  Perkins,  1  Ves.  456;  see  Pearson  v.  Lane,  17 
&  Bea.  485.  Ves.  jun.  101  ;  a  case  upon  a  par- 

(/)    Biscoe    v.   Wilks,    3    Mer.      tition. 
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forfeiture,  could  be  barred  by  a  recovery,  Lord  Eldon 
said,  that  the  law  on  this  point  was  not  clearly  settled, 
and  that  he  could  not  advise  the  House,  sitting  as  a  court 
of  equity  in  appeal,  to  hold  a  purchaser  to  the  contract 
in  a  case  where  it  could  not  be  stated  as  a  matter  free 
from  doubt,  whether  the  reversion  had  been  barred 
by  the  recovery;  and  as  the  purchaser  had  been  brought 
into  Court  upon  a  doubtful  title,  he  ought  to  be  dis- 
charged with  costs.  Lord  Redesdale  added,  that  gene- 
ral opinion  was  against  the  title,  but  that  in  that  case  it 
was  not  necessary  to  come  to  any  precise  decision  on 
the  point.  It  was  sufficient,  on  the  question  then  before 
the  House,  if  the  law  were  doubtful.  A  purchaser  had  a 
right  to  require  a  marketable  title,  and  this  title  it  must 
be  admitted  rested  on  a  point  of  law  which,  at  least,  was 
doubtful  (u). 

16.  Lord  Eldon  frequently  lamented  that  the  Court 
had  not  always  decided  the  point  at  issue  and  left  the 
purchaser,  if  he  pleased,  to  appeal  to  the  House  of  Lords, 
and  in  some  cases  appeared  to  refer  the  existing  rule  to 
the  case  of  Shapland  v.  Smith  ;  but  as  Sir  W.  Grant  ob- 
served, and  as  Lord  Eldon  very  well  knew,  this  doctrine 
is  at  least  as  old  as  Marlow  and  Smith.  Lord  Eldon  in 
the  House  of  Lords  more  than  once  declined  to  decide 
a  point  of  law  as  between  a  seller  and  a  purchaser,  and 
acted  upon  the  rule  in  the  courts  below  also,  although 
of  course  it  was  competent  to  the  House  of  Lords  to 
rule  the  point  of  law,  not  certainly  as  a  court  of  appeal 
deciding  the  point  between  litigating  parties  adversely 
claiming  the  estate,  but  as  a  court  of  appeal  in  equity, 
exercising  the  power  which  even  the  Court  below  has  to 
rule  the  point  of  law,  and  compelling  the  purchaser  to 
rest  upon  the  validity  of  that  decision  ;  and  although  the 

(m)  Blosse  v.  Lord  Clanmorris,  3  Bligh,  62. 
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decision  would  not  bind  absent  parties,  yet  if  deliberately 
come  to  it  would,  like  all  otlier  decisions  of  the  House 
of  Lords,  be  binding  as  a  precedent  upon  the  courts  be- 
low, and  would  not  be  disturbed  by  the  House  itself 
without  manifest  error.  It  holds  out  no  great  invitation 
for  a  court  below  to  decide  directly  upon  the  validity  of 
a  title,  and  not  shelter  itself  under  the  doubtful  nature 
of  the  title  when  the  House  of  Lords  itself,  upon  appeal, 
may  decline  to  decide  the  point  of  law  and  reverse  the 
decision  because  they  consider  the  question  a  doubtful 
one. 

1".  Where  upon  an  exception  to  a  Master's  report 
that  the  seller  could  make  a  good  title,  the  Court  over- 
ruled the  exception  (a?),  from  which  order  the  pur- 
chaser appealed  to  the  House  of  Lords,  Lord  Eldon,  C, 
said,  that  he  considered  that  before  the  House  should 
be  called  upon  to  give  its  final  judgment  the  Court  of 
Chancery  should  decide  by  a  decree  whether  the  title 
was  so  clearly  good  and  marketable  as  to  be  binding 
against  an  unwilling  purchaser,  and  if  the  Court  should 
decide  in  the  affirmative,  and  decree  a  specific  perform- 
ance, then  the  House  of  Lords  must  give  its  final  judg- 
ment on  the  subject ;  but  if  in  the  negative,  it  might 
be  unnecessary  for  the  House  to  decide  the  question, 
and  an  order  was  accordingly  made  directing  the  appeal 
to  stand  over  until  the  cause  should  be  heard  on  further 
directions  in  the  Court  below,  with  liberty  to  the  parties 
then  to  apply  to  the  House  (j/). 

18.  This  was  a  singular  order,  and  it  was  founded 
upon  the  disinclination  of  the  House  to  force  the  title 
upon  the  purchaser.      For  although  the   Court  below 

(a.)  Jenkins  v.  Hurries,  4  Madd.       that  the  exception  was  overruled. 
67  ;    the  statement  at  the  conclu-  (?/)  Hemes   v.  Jenkins,    D.  P. 

sion  of  the  report  should  have  been      1823  ;  6  Sim.  168,  n.  post. 
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certainly  might  refuse  a  specific  performance  upon  the 
hearing  upon  further  directions,  yet  that  could  hardly 
be  presumed,  for  in  overruling  the  exception  the  Court, 
in  effect,  decided  that  the  purchaser  was  bound  to  take 
the  title ;  for  the  Court,  in  a  suit  between  a  vendor  and 
purchaser,  does  not,  even  upon  exceptions,  decide  strictly 
upon  the  abstract  point  of  law  as  between  ordinary  liti- 
gants, but  upon  the  nature  of  the  title  being  such  as 
a  purchaser  could  be  compelled  to  accept.  And  if  Jen- 
kins v.  Hemes,  for  example,  had  been  set  down  before 
the  Court  below  for  further  directions,  as  well  as  upon 
the  exceptions,  the  Court,  after  overruling  the  exception, 
would  without  any  further  argument  have  decreed  a 
specific  performance.  Notwithstanding  the  order  in  Her- 
ries  v.  Jenkins,  it  would  not  be  safe  for  a  purchaser,  who 
objects  to  a  decision  upon  exceptions  in  favour  of  the 
title,  to  wait  until  the  decree  is  made  upon  further 
directions  before  he  appeals,  for  he  would  probably  have 
to  pay  the  costs  incurred  subsequently  to  the  hearing 
upon  the  exceptions,  although  his  appeal  should  be 
successful.  It  is  difficult  not  to  be  too  early  or  too 
late. 

19.  In  these  cases,  practically,  the  Judge  who  decides 
attends  only  to  the  doubt  which  he  himself  entertains 
upon  the  title.  If  he  sit  in  a  superior  Court,  he  of 
course  acts  upon  his  own  doubts,  however  clear  the 
opinion  expressed  by  the  Court  below,  whilst  the  deci- 
sion of  that  Court  against  the  validity  of  the  title  is  not 
allowed  to  operate  if  the  Judge  in  the  court  of  appeal 
think  the  title  good.  Where  the  Master  first,  and  then 
the  Master  of  the  Rolls,  or  Vice-Chancellor,  decide 
against  a  title,  which  has  happened  in  several  instances, 
it  is  urged,  but  in  vain,  before  the  court  of  appeal,  that 
the  decisions  of  competent   tribunals  against  the  title 
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establish  the  doubtful  nature  of  it,  although  the  opinion 
of  the  Judge  having  the  appellate  jurisdiction  may  be 
in  favour  of  the  title. 


SECTION  IV. 


EXAMPLES    OF    BAD,    DOUBTFUL,    AND    GOOD    TITLES 
IN    EQUITY. 


1.  Cases  where  doubtful. 

2.  Skapland   v.   Smith  :    estate 

tail. 

3.  Wilcox    v.   Bellaers  :    estate 

tail. 

4.  Jervoise  v.  Duke  of  Northum- 

berland:  executory  trust  : 
estate  tail. 

5.  Heath    v.  Heath  :   executory 

devise. 

6.  Sharp    v.    Adcock  :    fee    by 

devise. 

7.  Price  x.  Strange  :   "  legal  re- 

presentatives,." 

8.  Barclay  v.  Raine  :   covenant 

to  produce. 

9.  Sheffield  v.  Lord  Mulgrave  : 

leaseholds  for  lives. 

10.  Wheate   v.   Hall  :   power   of 

sale. 

11.  Cooper  v.  Dome:   confirma- 

tion. 

12.  Crewe   v.   Dicken:    trustee'' s 

receipt. 

14.  Adams    v.    Taunton:   trustee 

renouncing. 

15.  Oxenden  v.  Skinner  :  portion 

of  tithes. 

16.  Cassatnajor  v.  Strode:  allot- 

ment. 

17.  i^o;-^  v.  Clarke:  pedigree. 

18.  Sloper  v.  Fish:  escrow. 

19.  Blosse  v.  Clanmorris  :  rever- 

sion in  Crown. 


20. 
21. 
22. 
23. 
24. 
25. 

26. 

27. 

28. 
29. 
30. 

31, 
32, 

33. 
34. 
35. 

36. 


Colmore  v.  Tyndale  :  fee  in 
trustees. 

Lowes  v.  Lush  :  act  of  bank - 
ruptcij. 

Cann    v.    Cann  :    commission 
unopened. 

Stapylton  v.  Scott :    entirety 
or  share. 

Hartley    v.    Pekall  :    cove- 
nant to  take  beer. 

Jenkins   v.  Herries  :    contin- 
gency rejected. 

Cases  where  title  held  good. 

Lord  Braybroke   v.   Tnskip  : 
devise  of  trust  estate. 

Nouaille  v.  Greenwood:  equi- 
table recovery. 

Warneford    v.     Tliompson  : 
poioer  of  sale. 

Gibson  v.  Clarke :  grant  from 
the  Crown  presumed. 

73-   Hillary   v.   Waller:  pre- 
sumption of  conveyance. 

74.   Emery  v.  Grocock  :  pre- 
sumption of  sum  nder. 

Nouaille  v.  Greenwood :  pre- 
sumption. 

Monck    v.    Huskisson  :    tithe 
exemption. 

Hasker  v.  Sutton  :  contingent 

remainder  destroy)  <l. 

JVcst  v.   Burney  :    release  ef 
pow<  r. 
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37.  Howard  v.  Ducanc :  sale  to 

tenant  for  life. 

38.  Biddle  v.  Perkins  :  power  too 

remote. 

39.  Rtishton  v.  Craven  :  quantity 

of  estate. 

40.  Clarke  v.  Rnyle:  lien  for  pur- 

chase, -money. 

41.  jEtare    possibility     no     objec- 

tion. 

42.  Suggestions  :  suspicions. 

43.  Mines  reserved  to  Crown. 
45.  Mines  under  common. 

47.  57.  Suspicion  of  fraud  in  ap- 

pointment to  child. 

48.  Bill  fled  by  adverse  claimant. 

49.  Existing  right  an  objection. 

50.  Reservation  of  mines. 

51.  General  description  of  par- 

cels. 
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53.  Destruction  of  contingent  re- 

mainders. 

54.  Reversion :  incumbrances. 

55.  Sale  tinder    power   in    mort- 

gage. 

56.  Bankruptcy. 

58.    Title    to    allotments     before 
award. 

61.  Title  to  allotments. 

62.  Purchaser   taking  possession 

of  allotments. 

63.  Equitable     title     under    de- 

cree. 

67.  Not  under  decree. 

70.  Infant  heir  of  seller. 

72.  Infant  trustee  acts. 

73.  Presumption  of  conveyance. 

74.  Presumption  of  surrender  of 

term. 


1.  There  is  not  of  course  any  question  of  law  which 
may  not  arise  upon  a  contest  between  a  seller  and  a  pur- 
chaser as  to  the  validity  of  a  title  ;  an  examination  of 
the  points  decided  would  be  foreign  to  the  objects  of 
this  work  unless  where  they  furnish  a  general  rule  by 
which  all  purchasers  are  to  be  bound,  independently  of 
the  point  of  law.  But  as  the  practitioner,  in  considering 
a  particular  question  upon  a  title,  may  wish  to  see  at 
once  how  a  point  of  the  same  nature  was  treated  by  the 
Court,  as  between  a  seller  and  a  buyer,  I  propose  to 
furnish  here  such  a  catalogue  as  will  enable  a  reference 
to  most  of  the  leading  points  which  have  arisen  in  equity, 
as  well  in  the  cases  in  which  the  questions  have  been 
considered  too  doubtful  to  be  forced  upon  the  purchaser, 
as  in  those  where,  notwithstanding  the  difficulty  of  the 
question,  the  purchaser  has  been  compelled  to  accept 
the  title.     The  first  class  are  as  follows  : 

2.  Whether  by  devise  the  legal  estate  passed  to  the 
tenant  for  life  so  as  to  enable  his  estate  for  life  to  coa- 
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lesce  with  a  subsequent  legal  limitation    to  his  heirs 
male  of  his  body  (a)  (I). 

3.  Whether  by  devise  a  man  took  an  estate  tail  where, 
after  a  devise  to  him  for  life,  the  gift  was  to  such  of  his 
children  as  he  should  appoint,  and  their  heirs,  and  for 
want  of  appointment,  to  the  heirs  of  his  body  and  their 
heirs  for  ever  ;  and  in  case  he  should  die  without  issue 
of  his  body,  then  over  to  his  sister,  &c,  and  in  case  he 
should  live  and  have  children  as  aforesaid,  then  500  I.  to 
the  sister  at  twenty-one  or  marriage  (b). 

4.  Whether  under  a  devise  to  his  son,  to  be  entailed 
upon  his  male  heirs,  and  failing  such,  to  pass  to  his  next 
brother,  and  so  on  from  brother  to  brother,  allowing 
2,500/.  to  be  raised  upon  the  estates  for  female  children 
each,  the  son  took  an  estate  tail  (c)   (II). 

5.  Whether  a  devise  to  a  son  for  ever  if  he  have  a 
son  who  shall  attain  twenty-one,  but  if  he  should  chance 
to  die  without  son  to  inherit,  the  son  of  another  son 
should  inherit,  created  an  executory  devise,  and  not  a 
remainder  over  expectant  upon  an  estate  tail  (d). 

6.  Whether  a  fee  passed  by  a  will  by  the  application 
of  the  words   "  with  all  right  and  title  to  the  same,"  to 

(a)  Shapland  v.  Smith,  1  Bro.  thumberland,  1  Jac.  &  Walk. 
C.  C.  75;   Playford   V.  Hoare,  3      559. 

You.  &  Jerv.  175.  (rf)    Heath    v.   Heath,    1    Bro. 

(b)  Wilcox  v.  Bellaers,  Turn.  C.  C.  147;  see  Roake  v.  Kidd,  5 
&  Russ.  491.  Ves.  jun.  647  ;   Fisher  v.   Barry. 

(c)  Jervoise   v.   Duke    of  Nor-      2  Hog.  153. 

(I)  In  1795  the  heir  claiming  by  purchase  the  estate,  the  subject  of 
the  suit  in  Shapland  v.  Smith,  brought  an  ejectment.  The  claimant 
under  Christopher  Shapland,  the  tenant  for  life,  at  first  defended  the 
ejectment,  but  afterwards  confessed  the  action. 

(II)  This  was  afterwards,  in  a  family  suit,  held  to  be  an  estate 
tail. 
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previous  clevises,  which  could  not  be  settled  without 
litigation  (e). 

7-  Whether  the  term  in  a  will,  "  legal  representatives, " 
of  children  as  should  be  dead,  meant  executors  and 
administrators  (/*). 

8.  Whether  the  purchaser  could  have  a  valid  legal 
covenant  to  run  with  the  land  to  produce  the  title- 
deeds  (g). 

9.  Whether  leaseholds  for  lives  passed  under  general 
words  in  a  devise  with  fee  simple  estates  to  uses  in  strict 
settlement  (h). 

10.  Whether  a  power  of  sale  inserted  in  a  settlement 
made  under  the  direction  of  the  Court,  was  authorised 
by  the  will  which  directed  the  settlement  (i).  And  in 
another  case,  whether  a  power  of  exchange,  executed  in 
aid  of  an  imperfect  exchange,  was  valid  (A). 

1 1 .  Whether  void  leases  granted  by  a  tenant  for  life 
under  a  power,  were  confirmed  by  a  recovery  suffered 
by  him  and  the  tenant  in  tail,  and  by  a  conveyance  to  a 
purchaser,  the  lease  being  recited  in  the  recovery  deed 
and  in  the  conveyance  (/). 

12.  Whether  one  of  two  trustees  to  whom  the  other 
had  conveyed,  could  alone  give  a  valid  discharge  for  the 
purchase-money  (m). 

13.  Whether  one  of  several  trustees  for  sale  under  a 
will  having  renounced,  the  continuing  trustees   could 

(p)  Sharp  v.  Adcock,   4   Russ.  (i)  Wheate  v.  Hall,  17  Ves.  jun. 

374;  sec  now,  1  Vict,  c.  26.  80. 

(f)  Price  v.  Strange,  6  Madd.  (k)    Cowgill    r.    Lord    Oxman- 
159.  town,  3  You.  &  Coll.  369. 

(g)  Barclay  v.  Raino,  1  Sim.  &  (I)    Cooper    v.   Denne,    4   Bro. 
Stu.  449.                                                 C.  C.  80. 

(h)  Sheffield  v.  Lord  Mulgrave,  (m)   Crewe   v.  Dicken,   4  Yes. 

1   Ves.    jun.    526;    see    1    Yict.     jun.  97 ;   Nicloson  v.  Wordsworth, 


c. 


26.  2  Swanst.  365. 
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make  a  good  title  and  give  a  valid  discharge  for  the 
purchase-money  (m). 

14.  Whether  presumption  from  non-payment  of  tithe 
would  bar  a  lay  impropriator  (o). 

15.  Whether  long  possession  of  a  portion  of  tithes 
justified  the  presumption  of  a  grant  (/;). 

16.  Whether  an  allotment  for  a  right  of  warren  was 
authorised  by  an  inclosure  act  («/). 

1/.  Where  the  title  was  made  through  tenants  in 
tail  claiming  by  descent,  who  had  not  been  in  possession 
for  a  considerable  period  prior  to  1 793,  and  there  was 
no  proof  of  the  pedigree  except  in  the  recitals  in  a  deed 
executed  in  that  year  (■/•). 

18.  Whether  a  conveyance  had  been  executed  as  an 
escrow  or  not  (s). 

19.  Whether  a  reversion  which  was  vested  in  the 
Crown  by  forfeiture,  and  not  by  original  grant,  could  be 
barred  by  a  recovery  (t). 

20.  Whether  trustees  took  the  legal  fee  in  a  deed 
under  a  limitation  to  them  and  their  heirs,  or  whether 
it  could  be  cut  down  by  the  context  to  an  estate  pur 
autre  vie  (it). 

2 1 .  Whether  an  act  of  bankruptcy  having  been  com- 
mitted by  the  vendor,  a  commission  might  not  issue, 
although  no  debt  could  be  shown  to  exist,  and  the  seller 
swore  there  was  none  (<#). 

(».)  Adams  v.  Taunton,  2  Sim.  (r)  Fort  v.  Clarke,  1  Russ.  601. 

&  Stu.  435.  (s)  Sloper   v.  Fish,  2   Ves.  & 

(o)  Rose  v.  Calland,  5  Ves.  jun.  Bea.  145. 

186;  see  Mead  v.  Lord  Norbury,  (7)     Blosse    v.    Clanmorris,     3 

2  Price,  338;  3 Bligh,  217 ;  Berney  Bligh,  62. 

v.  Harvey,  17  Ves.  jun.  119.  (u)  Cohnore  v.  Tindall,  2  You. 

(/»)  See  the  judgment  in  Ox-  &  Jerv.  605;   see  Nash  v.  Coates, 

enden  r.  Skinner,  4  Gwil.  1513.  3  Barn.  &  Adol.  846. 

((/)  Casamajor  r.  Strode,  2  Myl.  (.?)  Lowes  v.  Lush,  14  Ves.  jun. 

Si  Kee.  706.  547. 
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22.  Whether  a  commission  issued  against  the  seller, 
but  not  opened,  might  not  be  opened  so  as  to  vest  the 
legal  estate  in  the  assignees,  although  the  equity  was 
bound  by  a  decree  in  a  suit  (i/). 

23.  Whether  the  seller  had  the  entirety  of  the  estate, 
the  doubt  arising  from  expressions  in  the  will  under 
which  he  claimed  (z). 

24.  Even  at  law,  whether  a  covenant  in  a  brewer's 
lease  purporting  to  bind  the  assignees,  would  bind  the 
purchaser,  as  assignee,  to  buy  his  beer  of  the  lessor  (a). 

25.  Whether  words  of  contingency  can  be  rejected 
and  the  devisee  for  life  be  held,  upon  the  construction 
of  the  whole  will,  to  take  an  estate  tail  in  order  to  in- 
clude all  the  issue  (b).  This  was  so  decided  against  the 
purchaser  upon  exceptions,  but  that  decision  was  not 
adopted  in  the  House  of  Lords  (c),  but  the  House  re- 
solved to  wait  for  the  decree  on  further  directions. 


26.  On  the  other  hand,  in  many  cases  courts  of  equity 
have  compelled  a  purchaser,  upon  their  own  opinion,  to 
accept  a  title  depending  upon  questions  of  great  nicety. 
The  leading  cases  are, — 

27-  Where  it  was  held  that  a  trust  estate  passed  by  a 
general  devise,  although  the  Master  had  reported  that  it 
did  not  pass,  but  the  Master  of  the  Rolls  and  the  Lord 
Chancellor  ruled  differently,  and  a  specific  performance 
was  decreed  (d). 

28.  Where  it  was  held  that  an  equitable  recovery 

(?/)  Cann  v.  Cann,    1    Sim.  &  67. 

Stu.  284.  (c)  MS.  6  Madd.  168,  n.    The 

(2)  Stapylton  r.  Scott,  17  Ves.  author  argued  the  case  in  D.  P. 

jun.  272.  He  helieves  the  case  was  not  car- 

(«)  Hartleys.  Pehall,  Peake's  ried  further:  see  p.  173,  supra. 

Ca.  135;  see/Nw£,  ch.  14,  s.  1.  (d)  Lord  Braybroke  v.  Inskip, 

(b)  Jenkins  v.  Hemes,  4  Madd.  8  Ves.  jun.  417. 
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might  be  suffered  without  the  concurrence  of  the  equit- 
able mortgagee  (e). 

29.  Where  under  an  obscure  will  a  purchaser  was 
compelled  to  take  the  title  upon  the  construction  that 
although  the  legal  estate  was  not  given,  a  power  of  sale 
was(/). 

30.  Where  a  grant  from  the  Crown  of  an  advowson 
which  under  general  words  had  been  excepted  out  of  an 
early  grant  in  existence,  was  presumed  against  a  pur- 
chaser, the  title  being  evidenced  by  conveyances  and 
deeds  for  a  period  of  nearly  one  hundred  and  forty 
years,  and  there  having  been  three  presentations  under 
them,  and  none  by  the  Crown  (g). 

31.  Where  a  conveyance  of  the  legal  fee  was  pre- 
sumed (A),  as  it  was  considered  such  a  title  as  a  pur- 
chaser might  safely  take. 

32.  Where  the  surrender  of  a  term  of  years  to  se- 
cure portions  was  presumed  (i). 

33.  Where  from  an  inaccurate  statement  in  a  will  of 
a  settlement  it  was  presumed  that  the  legal  estate  was 
vested  in  the  trustees  of  the  settlement  (A*). 

34.  Where  the  title  to  the  exemption  of  tithe  de- 
pended on  the  unity  of  possession  of  the  rectory,  manor, 
and  lands,  in  one  of  the  greater  monasteries  dissolved 
by  31  Hen.  8  (/). 

35.  'Where  the  title  depended  upon  the  destruction 
of  contingent  remainders  (m). 

(e)  Nouaille  r.  Greenwood, Turn,  (i)  Emery  v.  Grocock,  6  Madd. 

&  Russ.  26.  54. 

(/)    Warneford   v.  Thompson,  (A)  Nouaille  r.  Greenwood, Turn. 

3  Ves.jun.513.  &  Russ.  26. 

(  cj)  Gibson  v.  Clarke,  1  Jac.  &  (0  Monck  v.  Huskisson,  1  Sim. 

Walk.  159.  280. 

(A)  Hillary  v.  Waller,  12  Ves.  (m)  Hasker  v.  Sutton,  2  Sim. 

jun.  239.  &  Stu.  513. 
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36.  Where  the  title  depended  upon  the  ability  of  a 
tenant  for  life  to  release  his  power  of  appointing  to  his 
children,  or  upon  the  operation  of  an  appointment  to  a 
child  as  controlled  by  a  previous  settlement  made  by 
that  child  with  the  father's  concurrence  (n). 

37.  Where  the  title  depended  upon  the  validity  of  a 
sale  and  an  exchange  to  and  with  the  tenant  for  life, 
whose  consent  to  either  act  was  necessary,  Lord  Eldon 
stating  that  he  should  have  said  originally  it  would  not 
do,  but  he  thought  that  it  had  been  settled  by  the 
practice  of  conveyancers  (0). 

38.  Where  the  title  depended  upon  a  general  power 
of  sale  and  exchange  not  being  void  as  tending  to  a 
perpetuity  (p). 

39.  Even  where  the  question  upon  an  obscure  will 
was,  upon  the  part  of  the  seller,  argued  to  be  whether 
the  devisee  took  an  estate  in  tail  male,  or  an  estate  for 
life  with  contingent  remainders,  a  recovery  having  been 
suffered,  the  Court  overruled  the  purchaser's  objection, 
because  they  saw  in  the  will  an  evident  intention  to  give 
to  the  devisee  a  much  larger  estate  than  he  would  take 
under  the  construction  which  they  who  supported  the 
objection  contended  for,  and  they  were  of  opinion  that 
he  took  sach  an  estate  as  enabled  him  to  wake  a  good 
title  to  the  fee,  by  the  means  which  he  had  adopted  for 
that  purpose  (q). 

(n)  West  v.  Berney,  1  Russ.  &  which  warrants  the  statement  in 
Myl.   431;    Smith    v.   Death,    5  the  reporter's  abstract  about  a  pur- 
Madd.  371.  chaser's  right  to  object  to  a  doubt- 
Co)  Howard  t.  Ducane,  Turn.  &  fill    title,    nor   is   the   observation 
Russ.  81.  in  the  note   to   6   Sim.   169  well 
(p)  Diddle  v.  Perkins,  4  Sim.  founded,  viz.,   that  in  Rushton  v. 
134;    see  2  Sugd.  Pow.  494.  Craven,   the   declaration   that   the 
(q)  Rushton  v. Craven,  12  Price,  purchaser  was  bound  by  the  opi- 
599.     There  is  nothing  in  the  cast  nion  of  the  Court,  avoids  altogether 
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40.  And  where  the  title  depended  upon  the  right  of 
the  preceding  seller  to  a  lien  for  the  purchase-money 
unpaid,  a  question  of  great  nicety,  the  Court  compelled 
the  purchaser  to  take  the  title,  prefacing  the  decree  by  a 
declaration  that  no  lien  existed  (/•). 


41.  We  have  seen,  that  a  purchaser  cannot  be  com- 
pelled to  take  a  doubtful  title  ;  but,  nevertheless,  he  will 
not  be  permitted  to  object  to  a  title  on  account  of  a  bare 
possibility  ;  because  a  court  of  equity,  in  carrying  agree- 
ments into  execution,  governs  itself  by  a  moral  certainty  : 
it  being  impossible,  in  the  nature  of  things,  there  should 
be  a  mathematical  certainty  of  a  good  title.  Mere  pos- 
sibilities, Sir  W.  Grant  observed,  ought  not  to  be  re- 
garded (s). 

42.  Therefore  suggestions  of  old  entails,  or  doubts 
what  issue  persons  have  left,  whether  more  or  fewer,  are 
never  allowed  to  be  objections  of  such  force  as  to  over- 
turn a  title  to  an  estate  (t).  Mere  suspicion  ending 
in  suspicion,  cannot  be  the  legitimate  ground  of  legal 
decision  (u). 

43.  So  where  (a?),  upon  a  purchase,  it  appeared  that 
the  estate  had  been  originally  granted  by  the  Crown,  in 
which  grant  there  was  a  reservation  of  tin,  lead,  and  all 
royal  mines,  without  a  right  of  entry  ;  yet,  as  there  had 
been  no  search  made  for  royal  mines  for  one  hundred 

the  real  difficulty.      I  do  not  find  Dyke   v.  Sylvester,    12  Ves.  jun. 

any  such   declaration,    nor  would  126. 

such  a  declaration  alter  the  case.  («)  Per  Dallas,  C.  J.  in  Gorton 

(/•)    Clarke    v.    Royle,    3    Sim.  v.   Sir   T.    Champneys,   Turn.    & 

499.  Russ.  28,  cited. 

(s)   12  Ves.  jun.  252.  (x)  Lyddal   v.  Weston,   2  Atk. 

(0   See  2  Atk.  20,  per  Lord  19.     See  Seaman  v.  Vawdrey,  16 

Hardwieke  ;  and  see   Lord   Bray-  Ves.  jun.  390  ;   see  vol.  l,p.  502, 

broke  v.  Inskip,  8  Ves.  jun.  117  ;  sujyra  ;  p.  186,  infra. 
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and  eleven  years,  and,  upon  examination,  the  probability 
was  great  there  were  no  sueh  mines,  and  the  Crown,  for 
want  of  aright  of  entry,  could  not  grant  a  licence  to  any 
person  to  enter  and  work  them,  Lord  Hardwicke  decreed 
a  specific  performance. 

44.  Lord  Hardwicke  observed,  that  it  would  be  of 
mischievous  consequence  to  allow  it  to  be  an  objection 
to  a  title,  that  it  is  derived  under  a  grant  from  the 
Crown,  in  which  there  is  a  reservation  of  such  mines, 
especially  as  all  grants  from  the  Crown  have  for  the  most 
part  such  a  general  reservation ;  but  he  added,  the  fact 
jn  the  present  case  is,  that  there  has  never  been  an  exer- 
tion of  this  right  in  a  single  instance,  and  no  probabi- 
lity there  ever  will.  The  case,  we  may  observe,  depended 
upon  this  fact,  for  however  mischievous  it  might  be  to 
allow  such  a  reservation  to  be  an  objection  to  a  title,  it 
would  have  been  so  under  ordinary  circumstances. 

45.  Again,  in  a  recent  case  (g),  where  a  man  articled 
for  the  purchase  of  an  estate,  with  some  valuable  mines, 
and  would  not  complete  his  contract  because  the  mines 
were  under  a  common,  wherein  others  had  a  right  of 
common,  and  consequently  he  would  be  subject  to 
actions  for  sinking  shafts  to  work  the  mines  ;  Lord  Eldon, 
after  showing  the  improbability  of  any  obstruction  from 
the  commoners,  said,  that  in  case  such  an  action  were 
brought,  he  should  think  a  farthing  quite  damages 
enough  ;  and  therefore  decreed  a  performance  in  specie. 

46.  This  case,  like  the  last,  must  be  considered  to 
have  turned  on  the  improbability  of  the  purchaser  being 
disturbed;  otherwise  it  seems  to  have  gone  to  the  utmost 
verge  of  the  law  ;  for  although  only  such  trifling  damages 
could  be  recovered,  yet  that  would  not  be  a  ground 
for  a  nonsuit,  as  was  decided  in  the  late  case  of  Pindar 

(y  )   Anon.  Chan.  7th  Sept.  1803.     MS. 
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v.  Wadsworth  (z).  The  estate,  therefore,  would  subject 
the  purchaser  to  litigation,  whenever  malice  or  caprice 
might  induce  any  of  the  commoners  to  commence  actions 
against  him. 

47.  So  a  mere  suspicion  of  fraud,  which  cannot  be 
made  out,  will  not  enable  a  purchaser  to  reject  the  title. 
This  was  decided  by  Lord  Eldon  in  a  case  where,  under 
an  exclusive  power  of  appointment,  a  father  appointed 
to  one  son  in  fee  ;  and  then  the  father  and  his  wife  and 
the  son  joined  in  conveying  to  a  purchaser,  and  the 
money  was  expressed  to  be  paid  to  them  all.  The  title 
was  objected  to  on  the  ground  of  an  opinion,  by  which 
it  appeared,  that  the  father  first  sold  the  estate,  and  then 
the  appointment  was  devised  to  make  a  title,  and  the 
purchase-deed  recited  that  the  contract  was  made  with 
the  father  and  son.  And  it  was  insisted  that  if  the 
father  derived  any  benefit  from  the  agreement,  or  even 
made  a  previous  stipulation  that  his  son  should  join  him 
in  a  sale,  which  there  appeared  the  strongest  reason  to 
apprehend,  it  would  have  been  a  fraudulent  execution. 
But  Lord  Eldon  overruled  the  objection,  as  it  did  not 
appear  that  the  estate  sold  for  less  than  its  value,  or 
that  the  son  got  less  than  the  value  of  his  reversionary 
interest,  but  merely  that  he,  as  the  owner  of  the  rever- 
sion, acceded  to  the  purchase  (a). 

48.  It  is  not  a  conclusive  objection  to  a  title  that  a 
third  party  has  filed  a  bill  against  the  seller,  claiming  a 
right  to  the  estate,  but  the  nature  of  the  adverse  claim 
will  be  examined  into  (b). 

49.  If  any  person  has  an  interest  in  or  claim  upon 
the  estate  which  he  may  enforce,  a  purchaser  cannot  be 

(z)  2  East,  154.  Taunt.    430  ;    Boswell   v.  Mend- 

(a)  M'Queen    v.  Farquhar,    11  ham,  6  Madd.  373. 

Ves.  jun.  467.     See  post,  ch.  23  ;  (b)    Osbaldeston    v.  Askew,    1 

and   see    Barnwall    v.    Harris,     I  Russ.  160. 
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compelled  to  take  the  c  state,  however  improbable  it  may 
be  that  the  right  will  be  exercised.  Thus,  in  the  case 
of  Drewe  v.  Corp  (c),  the  vendor  was  entitled  to  an 
absolute  term  of  four  thousand  years  in  the  estate,  and 
also  to  a  mortgage  of  the  reversion  in  fee,  which  was 
forfeited  but  not  foreclosed.  It  was  decided,  that  the 
purchaser  who  had  contracted  for  a  fee,  was  not  bound 
to  take  the  term  of  years.  Nor  was  he  compelled  to 
take  the  title  on  the  ground  of  the  vendor  having  a 
forfeited  mortgage  in  fee  of  the  reversion,  although  it 
was  evidently  highly  improbable  that  any  one  would  ever 
willingly  redeem  a  forfeited  mortgage  of  a  dry  reversion 
expectant  upon  an  absolute  term  of  four  thousand 
years. 

50.  So  in  a  case  (d),  where  it  appeared  that  in  1/04 
the  estate  was  sold  with  a  reservation  of  salt-works,  &c. 
with  a  right  of  entry,  and  the  estate  was  sold  in  1/61, 
and  no  notice  taken  of  the  reservation,  and  the  right 
had  never  been  exercised  ;  the  Master  of  the  Rolls  was 
of  opinion  that  non-user  did  not  in  this  case  raise  the 
inference  that  the  right  was  abandoned,  and  conse- 
quently the  purchaser  was  entitled  to  take  the  objection, 
and  his  Honor  distinguished  this  from  the  case  of 
Lyddal  v.  Weston  (e)  ;  first,  because  it  was  not  alleged 
that  there  was  no  probability  of  mines,  it  was  rather 
admitted  that  there  were :  secondly,  here  was  the  re- 
servation of  a  right  of  entry,  upon  the  want  of  which 
Lord  Hardwicke  laid  stress  in  that  case.  In  the  case 
at  the  Rolls,  the  purchaser  chose  to  consider  this  not  as 
an  objection  to  the  title,  but  as  a  ground  for  compen- 
sation, and  it  was  decreed  accordingly. 

51.  In  a  case  where  a  close  called  the  Croyle  had 
always  been  known  by  that  name,  and  had  been  pos- 

(c)    Vide  supra,  vol.  1,  p.  487.       Ves.  jun.  390. 

(<7)    Seaman    /'.    Vawdrey,    \6  (e)  Supra,  p.  183. 
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sessed  by  the  seller  and  his  ancestors  as  part  of  the 
estate  sold,  but  no  mention  was  made  of  it  in  the  deeds 
by  name,  and  all  the  other  lands  were  particularly  de- 
scribed ;  the  Court  considered  the  evidence  of  title  to  be 
merely  that  of  long  possession,  and  held  that  the  pur- 
chaser was  not  bound  to  accept  the  title  (/). 

52.  But  where  it  is  established  by  evidence  that  a 
copyhold  estate  sold  has  continually  passed  and  been 
enjoyed  by  the  description  contained  in  the  court  rolls, 
it  is  not  material  that  there  is  only  a  general  and  vague 
description  of  the  estate  on  the  rolls  (g),  and  the  pur- 
chaser will  be  compelled  to  take  the  title. 

53.  Equity  discountenances  the  destruction  of  con- 
tingent remainders  (k),  yet  if  they  really  are  barred,  a 
purchaser  will  be  compelled  to  accept  the  title.  This 
point,  which  was  formerly  doubted,  was  very  fully  argued 
before  Lord  Eldon  (•/),  who  several  times  expressed  a 
strong  opinion  upon  it  in  favour  of  the  seller,  although 
ultimately  he  was  not  called  upon  to  decide  the  point ; 
and  ultimately  it  was  decided  by  Sir  John  Leach,  when 
Vice-Chancellor  (/<■). 


54.  Where  a  vendor  was  tenant  in  tail,  with  rever- 
sion to  himself  in  fee,  and  the  reversion  had  vested  in 
different  persons,  a  common  recovery  was  generally 
required  by  a  purchaser ;  because  that  barred  the  re- 
mainder, while  a  fine  let  it  into  possession,  and  thereby 
subjected  the  whole  fee  to  any  incumbrance  which  before 
affected  the  reversion  only.  But  unless  some  incum- 
brance appeared,  or  the  title  to  the  reversion  was  not 
clearly  deduced,  the  Court  would  not  compel  a  vendor 

(/)  Eyton  v.  Dickon,  4  Price,  (//)  Roake  r.  Kidd,  5  Ves.  jun. 

303.  647. 

(/)  Kenn  v.  Corbett.   MS. 

(y)    Long  v.  Collier,    4    Russ.  (/-)  Husker  v.  Sutton,    2  Sim. 

267.  &  Stu.  313. 
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to  suffer  a  recovery  on  account  of  the  mere  probability 
of  the  reversion  having  been  incumbered  (I). 

Thus  in  a  case  (I)  upon  an  exception  to  the  Master's 
report  in  favour  of  the  title,  the  objection  to  the  title 
was,  that  one  Elizabeth  Baker  ought  to  join  in  a 
recovery  ;  the  title  being  derived  from  John  Pain,  who, 
in  1693,  limited  the  estate  to  the  use  of  himself  for 
life  ;  remainder,  subject  to  a  term,  to  uses  which  never 
arose  ;  remainder  to  his  daughters  in  tail ;  remainder  to 
himself  in  fee.  Under  these  limitations,  Elizabeth,  an 
only  daughter,  became  seised  in  tail,  with  the  immediate 
reversion  to  her  father,  who  made  a  will,  not  executed 
so  as  to  pass  real  estate,  whereby  he  devised  all  his 
estate  to  his  second  wife.  Upon  his  death,  Elizabeth 
his  daughter  entered,  and  levied  a  fine.  She  had  issue 
a  daughter,  Elizabeth,  who  married  William  Baker. 
They  had  issue  one  daughter,  Elizabeth  Baker.  From 
her  the  estate  was  purchased  under  a  decree,  and  by 
mesne  purchases  became  vested  in  the  plaintiff.  The 
defendant,  the  purchaser,  suggested,  that  the  ultimate 
remainder  in  fee  might  have  been  by  deed  or  will  dis- 
posed of  by  John  Pain,  or  by  any  other  person  to 
whom  it  might  have  descended ;  and  if  the  same  should 
have  been  so  disposed  of,  it  could  then  be  barred  only 
by  Elizabeth  Baker.  The  Lord  Chancellor  held  a  re- 
covery not  necessary. 

55.  At  this  day  it  frequently  happens,  that  in  deeds 
securing  debts  on  real  estate,  the  estate  is  authorised 
to  be  sold  without  the  assent  of  the  owner,  in  case 
default  is  made  in  payment  of  the  money  on  the  day 
named.  Such  a  security  is  so  far  a  mortgage,  that 
the  owner  may  at  any  time  before  a  sale  require  a  re- 

(/)  Sperling  v.  Trevor,  7  Ves.  jun.  497. 

(I)  This  is  allowed  to  remain  as  an  illustration  of  the  doctrine,  and 
as  applicable  to  existing  titles,  although  the  law  is  now  altered  by  the 
3^4  Will.  4,  c,  74;  post,  ch.  11,  s.  4. 
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conveyance  upon  paying  the  money  due ;  and  in  con- 
sequence of  the  old  rule,  that  once  a  mortgage  always 
a  mortgage,  the  owner  is  in  these  cases  usually  required 
to  join  in  the  conveyance,  which  he  is  mostly  unwilling 
to  do ;  his  object  being  to  prevent  a  sale.  But  it  has 
been  decided  by  Lord  Eldon,  that  the  objection  cannot 
be  sustained,  and  this  decision  was  made  in  a  case 
where  the  deed  was  in  form  a  regular  mortgage  wTith  a 
power  of  sale,  and  the  mortgagor  in  his  answer  stated 
that  he  actually  resisted  the  sale  as  having  been  made 
without  his  consent  and  at  an  undervalue  (rn).  This 
has  been  followed  in  many  later  cases,  and  is  now  an 
established  rule  {%). 


56.  We  have  seen  that  where  an  act  of  bankruptcy 
has  been  committed,  the  purchaser  cannot  be  compelled 
to  take  the  title,  although  the  vendor  swear  that  he 
owes  no  debt  upon  which  a  commission  can  issue,  and 
the  purchaser  cannot  disprove  the  statement  (o).  And 
upon  the  same  principle,  a  purchaser  who  has  become 
bankrupt  cannot  compel  a  conveyance  of  the  estate  to 
him ;  because  he  cannot  satisfy  the  vendor  that  he  will 
be  entitled  to  retain  the  purchase-money  (/;)  (I). 

(m)  Clay  v.  Sharpo  and  others,  a  hasty  note  on   a   brief,    is  not, 

Ch.  Mich.  Term.  1802,  Lib.  Reg.  when   attentively   considered,    an 

A.   1802,  fo.  66,  Appendix,  No.  authority    the    other    way  ;    see 

15.  ch.  1,  s.  6. 

(n)   Baker  V.  Dibbin,  Dibbin  i\  (o)  Lowes  v.  Lush,  14  Ves.  jun. 

Baker,    Exch.    April    20,    1812.  547  ;  Cann  v.  Cairn,  1  Sim.  &  Stu. 

MS.;  Corder  v.  Morgan,  18  Ves.  284. 

344  ;    Note,   Stabback    v.   Leatt,  (p)    Franklin    v.   Lord   Brown- 
Coop.  46,  which  was  taken  from  low,  14  Ves.  jun.  550. 

(I)  But  where  the  purchaser  has  not  notice  he  is  safe  ;  see  vol.  1,  p. 
274;  and  to  the  statutes  there  quoted  add  one  since  passed,  2  &  3  Vict. 
c.  29  ;  post,  ch.  21 ,  s.  3. 
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57.  A  purchaser  from  a  father,  who  was  tenant  for 
life,  and  obtained  a  conveyance  from  his  son,  who  was 
tenant  in  tail  in  remainder,  in  consideration  of  a  life 
annuity  and  a  debt  due  to  the  father,  is  entitled  to  evi- 
dence that  the  debt  was  due,  and  of  the  fairness  of  the 
transaction  (q). 

58.  Where  an  estate  was  sold  without  any  notice 
that  it  was  recently  allotted  under  an  inclosure  act, 
and  it  appeared  that  the  commissioners  had  not  made 
their  award,  and  the  act  contained  no  clause  autho- 
rising a  sale  before  the  award,  Lord  Ellenborough 
held  that  the  purchaser  was  warranted  in  refusing  the 
title  (>*).  But  if  the  purchaser  is  at  the  time  aware 
that  the  estate  is  in  a  progressive  state  of  inclosure.,  and 
there  is  a  clause  authorising  a  sale  before  the  award, 
and  there  is  no  ground  to  suppose  that  the  commis- 
sioners will  vary  the  allotments,  assuming  their  power 
to  do  so,  the  purchaser  will  be  compelled  to  take  the 
title,  although  the  award  is  not  executed  (s) ;  for  a  pur- 
chaser purchasing,  as  in  this  instance,  with  full  notice 
of  all  the  circumstances,  must  take  subject  to  the  va- 
riation, as  it  was  inherent  in  the  very  nature  of  the 
property.  This  decision,  which  was  made  by  Sir  Wil- 
liam Grant,  at  the  Rolls,  was  confirmed  by  Lord  Eldon 
on  appeal,  who,  according  to  my  note,  relied  very  much 
on  the  statement  in  the  particulars  of  sale,  that  the 
estate  was  in  a  progressive  state  of  inclosure. 

59.  But  care  must  be  taken  in  these  cases  to  ascer- 
tain that  the  power  of  sale  does  carry  the  legal  estate 
before  the  award  (t).     Where  the  estate,  in  respect  of 

(7)    Boswell    v.    Mendham,    6  (*')  Kingsley  v.  Young-.  MS.  17 

Madd.  373.  Ves.jun.  468;   18  Ves.  jun.  207. 

(r)   Lowndes  v.  Bray,  Sitt.  after  (0   Farrer   v.  Billing-,   2   Barn. 

T.  Term,  1810  ;  Cane  v.  Baldwin,  &  Aid.  171  ;  see  Ellis  V.  Ainison, 

1  Stark.  Ca.  65.  5  Barn.  &  Aid.  47. 
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which  the  allotment  is  made,  is  itself  conveyed,  of  course 
it  carries  the  right  to  the  allotment  with  it,  and  it  re- 
quires no  special  clause  in  the  Act  to  give  legal  validity 
to  such  a  conveyance.  This  appears  to  have  been  the 
point  decided  in  Doe  v.  Willis  (u),  which  seems  to  have 
been  misunderstood,  and  is  said  to  have  been  disapproved 
of  and  overruled  by  the  Master  of  the  Rolls  in  Mort- 
lock  v.  Kentish  (oj).  But  this  is  probably  an  erroneous 
statement. 

In  a  late  case,  a  provision  that  the  lands  to  be  allotted 
and  awarded,  immediately  after  such  allotments  were 
made,  should  enure  to  the  persons  to  whom  they  were 
allotted,  who  should  from  thenceforth  stand  seised 
thereof  to  the  uses  of  the  land  in  lieu  of  which  the 
allotments  were  made,  was  held  to  give  the  legal  estate 
immediately  after  the  allotment  and  before  the  award, 
so  as  to  enable  the  sale,  and  conveyance  of  it ;  for  the 
words,  so  to  be  allotted  and  awarded,  were  held  to  mean 
to  be  allotted,  and  respecting  which  an  award  shall 
afterwards  be  made,  and  the  latter  part  of  the  clause, 
that  the  persons  to  whom  the  allotments  should  be 
made  should  stand  seised  of  them  to  the  old  uses,  gave 
the  legal  fee(^).  There  was  a  power  to  award  allot- 
ments to  purchasers  of  interests  in  the  open  fields,  &c., 
who,  after  the  execution  of  the  award,  were  to  hold  and 
enjoy  the  allotments  as  the  vendor  could  have  done,  in 
case  such  sale  had  not  been  made.  This  power  was 
not  relied  upon  by  the  Court,  but  it  seems  rather  to 
afford  a  ground  against  the  legal  estate  passing  under 
the  clause  upon  which  the  decision  was  founded. 

(>().  In  Kingsley  v.  Young,  already  referred  to,  it  was 
not  doubted  that  a  clause  authorising  a  mortgage,  sale, 

(it)  5  Bing.  441.  (y)  Doe  v.  Saunders,  5  Adol.  & 

(x)  20  .July  1833;  5  Adol.  &      Ell.  664. 
Ell.  G70,  cited. 
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or  demise  of  any  allotment  before  the  execution  of  the 
award,  which  was  to  be  effectual  in  the  law,  passed  the 
legal  estate  before  the  award.  And  this  was  admitted 
to  be  law  in  the  later  case  of  Farrer  v.  Billing  (z),  in 
the  King's  Bench.  In  that  case,  however,  a  power  to 
sell  before  the  execution  of  the  award  was  held,  upon 
the  expressions  in  the  act,  and  with  reference  to  the 
provisions  in  the  general  inclosure  act  (a),  not  to  au- 
thorise the  conveyance  of  the  legal  estate  before  the 
award. 

61.  In  purchasing  an  allotment  under  an  inclosure 
act,  it  should,  of  course,  be  ascertained  that  the  allot- 
ment was  authorised  by  the  act  (b),  and  if  it  be  taken 
in  exchange,  that  the  power  was  pursued,  for  the  com- 
missioners are  not  at  liberty,  although  they  have  fre- 
quently exercised  the  power,  to  throw  the  old  inclosures 
intended  to  be  exchanged  into  the  general  mass,  and 
then  to  make  allotments  for  the  common  rights  and 
old  inclosures  without  distinction  (c).  The  exchanges 
must  be  distinctly  shown  to  be  such  on  the  face  of  the 
award  (d). 

62.  If  a  purchaser  be  let  into  possession  of  an  allot- 
ment before  the  award,  and  do  not  complete  his  pur- 
chase, the  seller  may  turn  him  out  by  ejectment,  although 
he  has  been  twenty  years  in  possession,  and  he  cannot 
raise  the  objection  that  no  award  has  been  executed  (e). 

63.  It  hath  before  been  observed,  that  a  purchaser 
will  not  be  compelled  to  take  an  equitable  title  ;  but  this 

(z)  2  Barn.  &  Aid.  171.  (c)  Wingfield  r.Tharp,  10  Barn. 

&  Cress.  785. 

(a)  41  Geo.  3,  c.  109,  s.  16;  ,_     _  _.        „  _.        __    _, 

(d)  Cox  v.  Kinpr,  3  Bin£.  N.  C. 
1   &  2   Geo.  4,    c.  23  ;    and   see           ;  ; 

3  &  4  Will.  4,  c.  87,   as  to  past  °\ 

(e)  Doe  v.  Edq-ar,  2  Bnnr.  N.  C. 
awards.                                                            v  „  „     , 

498  ;     see    Doe    v.    Hellard,     9 

(b)  Casamajor  v.  Strode,  2  Myl.  Barn.  &  Cress.  789  ;  post,  ch.  1  I , 
&  Kee.  706. 
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rule  does  not  extend  to  estates  sold  before  a  Master 
under  the  decree  of  a  court  of  equity,  where  the  legal 
estate  is  vested  in  an  infant,  for  the  Court  in  such  a  case 
will  compel  the  purchaser  to  complete  his  contract  on 
the  usual  decree,  that  the  infant  shall  convey  when  he 
comes  of  age,  unless  he  then  shows  cause  to  the  contrary, 
and  that  the  purchaser  shall  in  the  meantime  hold  and 
and  enjoy  ;  because  he  buys  with  notice,  and  it  is  said  it 
must  be  presumed  that,  in  the  price  given  for  the  estate, 
allowance  was  made  for  the  infancy  of  the  heir  (/*) . 

64.  Thus  in  a  case  (g)  where,  upon  sale  of  an  estate 
before  a  Master,  in  pursuance  of  a  decree  under  Lord 
Waltham's  will,  the  purchaser  objected  to  the  title,  on 
the  ground  of  the  legal  estate  being  in  an  infant ;  Lord 
Rosslyn,  without  the  least  hesitation,  compelled  the  pur- 
chaser to  take  the  title,  making  his  decree  for  the  infant 
to  convey  in  the  usual  form  ;  because,  as  the  purchaser 
bought  under  the  decree,  he  was  bound  to  accept  such  a 
title  as  the  Court  could  make  him  (h).  And  I  learn  that 
in  a  case  of  this  nature,  Lord  Rosslyn  would  not  sanc- 
tion an  application  by  the  purchaser,  at  his  own  expense, 
for  an  act  of  parliament  to  divest  the  infant  of  the  legal 
estate.  Nor,  if  the  estate  be  copyhold,  will  the  Court 
retain  any  part  of  the  purchase-money  in  order  to  defray 
the  expense  of  the  fine  that  would  be  payable,  in  case 
the  infant  heir  should  die  before  he  surrendered  (J). 

05.  But  in  a  case  of  a  sale  under  a  decree  of  a  copy- 
hold estate  for  payment  of  debts  with  which  the  estate 
was  charged,  where  the  conditions  of  sale  provided  that 
the  sellers  should  procure  the  surrenders,  and  the  re- 
mainder-man had  gone  abroad,  and  so  a  surrender  from 

(/)  3  Swanst.  566,  per  Master  a  decree  will  not  be  compelled  to 

of  the  Rolls.  take  a  doubtful  title.     See  Marlow 

(y)  Ch.  MS.     See  Chandler  v.  v.  Smith,  2  P.  Wms.  198. 
Beard,  1  Dick.  392.  (i)  Morris  v.  Clarksor,    1   Jac. 

(/i)  But  note,  a  purchaser  under  &  Walk.  60 !,  n.  ;    '!  Swanst    558 
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him  could  not  be  obtained,  Lord  Eldon  refused  to  order 
the  money  into  Court.  He  said  that  the  Court  would 
struggle  to  get  over  an  objection  to  an  application  of  this 
sort,  but  if  it  was  coupled  with  such  a  circumstance  as 
that  some  time  might  elapse  before  the  surrender  or  con- 
veyance was  got,  it  would  hesitate  before  it  made  the 
order.  In  the  case  of  an  infant,  the  purchaser  had  no 
reason  to  complain  ;  but  in  this  case,  the  Court  declared 
nothing  upon  its  record  as  in  the  case  of  infancy.  The 
noncompliance  with  the  conditions  of  sale  might  in  this 
case  annul  the  contracts  (k). 

66.  Nor  although  the  sale  is  under  a  decree  can 
equity  make  a  man  take  a  title  which  he  is  to  support 
by  a  bill  for  an  injunction  (/). 

67.  And  although  a  purchaser  under  a  decree  will  be 
compelled  to  accept  a  title  of  this  nature,  yet,  if  he  sell 
the  estate,  the  Court  will  not  enforce  a  specific  perform- 
ance against  the  second  purchaser. 

68.  This  was  also  decided  by  Lord  Rosslyn.  The 
purchaser  of  Lord  Waltham's  estate  sold  the  estate  to  a 
person  who  objected  to  the  title  upon  the  same  ground 
as  he  had  objected  to  it,  and  refused  to  complete  the 
contract.  The  first  purchaser  very  confidently  filed  a 
bill  for  a  specific  performance,  but  Lord  Rosslyn  dis- 
missed it ;  because  such  second  purchaser  did  not  hity 
under  the  decree ',  and  therefore  was  not  compellable  to 
accept  an  equitable  title  (m). 

69.  But  where  the  estate  is  not  sold  by  the  Court, 
although  the  purchaser  agree  to  go  before  the  Master 
upon  a  reference  of  title  in  a  suit  in  Court  for  the  admi- 
nistration of  the  estate,  yet  he  is  not  bound  to  take  an 
equitable  title  (n). 

7<).  Iu  a  case  where  a  seller  after  the  contract  died  in- 
testate, leaving  an  infant  heir,  who  filed  a  bill  against  the 

(k)  Noel  u.Weston,  Coop.  138.  (m) Powell v.  Powell,  GMadd.  53. 

(1)  Shaw  v.  Wright,  3Ves.jun.  (»)  Cann  v.  ('aim,    1    Sim.    & 

92,  ]icr  Lord  Rosslyn.  Stu.  28  1. 
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purchaser,  praying  that  he  might  elect  either  to  complete 
or  abandon  the  contract ;  and  the  purchaser  submitted  to 
perform  the  contract,  and  paid  the  purchase-money  into 
Court,  the  Master  of  the  Rolls  refused  to  pay  it  out  with- 
out the  consent  of  the  purchaser  during  the  infancy  of 
the  heir  (0). 

71.  In  another  case,  where  after  a  contract  for  sale 
the  seller  died  intestate,  leaving  an  infant  heir,  and  his 
widow,  who  was  his  administratrix,  filed  a  bill  for  a  speci- 
fic performance  against  the  purchaser  and  the  heir,  it  was 
decreed,  and  a  day  given  to  the  heir  to  show  cause  (p). 
But  the  objection,  that  the  purchaser  was  not  bound  to 
accept  the  title  in  consequence  of  the  infancy  of  the  heir, 
was  not  taken  (q). 

72.  But  the  acts  of  the  1  W.  4,  to  which  we  have 
already  referred  (r),  remove  most  of  these  anomalies 
by  enabling  the  Court  to  make  a  good  legal  title.  With 
this  view,  as  we  have  seen,  a  tenant  for  life  may  convey 
the  inheritance  ;  an  infant  may  convey  as  if  he  were  an 
adult;  and  a  committee  may  convey  in  the  place  of  the 
lunatic  (I). 

73.  Although  an  estate  is  not  sold  under  a  decree,  and 
the  legal  estate  appears  to  be  outstanding,  and  cannot  be 
got  in,  yet,  if  the  circumstances  of  the  case  are  such  as 

(0)  Bullock  v.  Bullock,  1  .lac.  (7)  King  v.  Turner,  2  Sim. 
&  Walk.  603.                                         549. 

(;;)   Holland  v.  Hill,   Rolls,  18  (r)  Supra,  vol.  1 ,  p.  32  1  ;  Jem- 

Mar.  1818,  MS.  mett  on  the  Statutes. 

(1)  An  act  has  just  passed  (3  Vict.)  which  extends  the  1  Will.  4, 
c.  47,  so  as  to  authorise  courts  of  equity  to  direct  mortgages  as  well  as 
sales  of  estates  of  infants,  heirs,  or  devisees,  and  also  of  estates  devised 
in  settlement,  and  to  authorise  such  sales  and  mortgages  to  be  made  in 
cases  where  such  tenant  for  life  or  other  person  having  a  limited  interest, 
or  such  first  executory  devisee  is  an  infant.  The  writer  did  not  object 
to  this  act,  but  sales  by  such  persons,  being  infants,  were  already  fully 
provided  for  by  the  1  Will.  4,  c.  47.  and  1  Will.  4,  c.  60. 

o  2 
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would  induce  a  court  of  law,  under  those  grounds  upon 
wMgIi  presumptions  are  in  general  raised,  to  presume  a 
reconveyance,  the  purchaser  will  be  compelled  to  take 
the  title  (.?).  Reconveyances  have  been  frequently  pre- 
sumed upon  trials  at  law  in  favour  of  justice  ;  but  this 
doctrine  was  never  applied  to  a  contract  between  a 
vendor  and  purchaser,  until  the  case  of  Hillary  v.  Wal- 
ler, which  has  not  met  with  the  approbation  of  the 
bar.  The  decision  has  occasioned  considerable  diffi- 
culties in  practice.  As  no  man  can  say  where  exactly 
the  line  is  to  be  drawn,  at  what  period  the  presumption 
is  to  arise,  and  what  circumstances  are  sufficient  to  rebut 
it,  each  party  puts  his  own  construction  on  almost  every 
case  which  arises.  This,  of  course,  leads  to  endless  dis- 
cussion and  expense,  and  the  very  parties  in  whose 
favour  the  doctrine  was  introduced,  ultimately  feel  how 
much  it  would  have  been  to  their  interest,  that  the 
general  rule  of  the  profession  had  not  been  relaxed. 
This  rule  was,  that  a  vendor  was  bound  to  get  in  all  out- 
standing legal  estates,  which  were  not  barred  by  the 
statutes  of  limitations.  The  certainty  of  the  rule  amply 
compensated  for  any  individual  hardship  which  it  might 
sometimes  occasion.  And  now  that  the  time  is  shortened 
by  the  late  statute  of  limitations,  there  is  less  room 
than  before  for  presuming  a  conveyance  of  a  legal 
estate  against  a  purchaser. 


74.  In  Emery  v.  Grocock  (t),  the  Vice  Chancellor, 

(5)  Hillary  v.   Waller,    12  Ves.  presumption,   is   not   sufficient    of 

jun.  239;   Emery  v.  Grocock,   ex  itself  to  raise  it ;  and  see  Barnwell 

parte     Holinan,     post,     ch.     15,  v.  Harris,    1  Taunt.  430;   Doe  v. 

s.     4  ;     but     see     Goodright     v.  Calvert,  5  Taunt.  170;   Cooke  v. 

Swyminer,  1  Kenyon,  385;  Keene  Soltau,  2  Sim.    &  Stu.  154;   and 

v.  Deardon,  8  East,  248  ;   Doe  v.  see  10  Barn.  &  Cress.  312;  Noel 

Brightwen,    10  East,  583,  which  v.  Bewley,  3  Sim.  103. 

show  that  the  circumstance  of  the  (t)    6   JVladd.    54;    and    see    ex 

equitable  estate  being  in  the  per-  parte  Holman,   post,  and   ch.  15, 

son  who  claims  the  benefit  of  the  s.  4. 
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Sir  John  Leach,  stated  the  rule  to  be,  on  presuming  a 
surrender  of  a  legal  term,  as  between  a  seller  and  pur- 
chaser, that  if  the  case  be  such  that,  sitting  before 
a  jury,  it  would  be  the  duty  of  a  Judge  to  give  a  clear 
direction  in  favour  of  the  fact,  then  it  is  to  be  con- 
sidered as  without  reasonable  doubt;  but  if  it  would 
be  the  duty  of  a  Judge  to  leave  it  to  the  jury  to  pro- 
nounce upon  the  effect  of  the  evidence,  then  it  was  to  be 
considered  as  too  doubtful  to  conclude  a  purchaser. 

75.  In  the  case  itself,  the  term  was  created  in  171 1 
to  raise  portions,  which  became  due,  but  the  parties 
entitled  attained  twenty-one  about  sixty  years  since, 
and  were  all  dead,  and  the  family  had  long  dealt  with 
the  estate  as  if  there  was  no  term  and  no  portion  due. 
There  was  here,  the  Court  held,  first,  a  clear  presump- 
tion that  the  purpose  was  satisfied ;  next,  there  was 
presumption  that  the  term  was  surrendered,  because 
it  was  not  subsequently  noticed  in  the  transactions  of 
the  family;  and  lastly,  there  was  the  absence  of  all 
evidence  that  the  term  was  ever  applied  to  any  new 
purpose.  The  learned  Judge  added,  that  he  should  con- 
sider it  is  duty  to  give  a  clear  direction  to  the  jury,  that 
they  were  bound  to  find  the  term  surrendered,  and  he 
must  therefore  hold  that  there  was  no  sufficient  doubt 
to  entitle  the  purchaser  to  be  relieved  from  the  contract. 


SECTION  V. 
OF    GOOD    AND    DOUBTFUL    TITLES    AT    LAW 


1.  Good  titles  at  law. 

2.  Alpass   v.    I Vat  kins  :     estate 

tail. 

3.  Romilly    v.   James  :    estates 

tail  by  implication. 


4.  Boy  man  v.  Gutch:  a?nbiguous 

jjroviso. 

5.  Doubtful  title  not  recognised 

at   laiu  :    Hartley   v.  Pe- 
hall ;  Oxenden  v.  Skinner. 
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7.  Wilde  v.  Fort. 

9.  Curling  v.  Shuttleworth. 

10.  Boy  man  v.  Gutch. 

11.  Equitable  objections  allowed 

at  law. 

12.  Alpass  v.  JFa^ircs. 


13.  £7/io*  v.  Edwards;  Johnson 
v.  Johnson  ;    Maberly   v. 

14.  Willett  v.  Clarke. 

16.  Seller  must    have    the    legal 
estate. 


1.  Of  the  decisions  at  law,  a  few  instances  may  suf- 
fice where  a  purchaser  has  been  compelled  to  take  a 
title  depending  upon  ambiguous  instruments  as  a  good 
one. 

2.  Where  in  a  settlement  there  was  a  limitation  to 
the  intended  husband  for  life,  remainder  to  the  intended 
wife  for  life,  remainder  to  the  heirs  of  the  body  of  her 
by  him  to  be  begotten,  and  of  their  heirs  and  assigns 
for  ever,  and  for  want  of  such  issue  to  his  right  heirs, 
it  was  held  to  be  an  estate  tail  (a). 

3.  Where  by  a  will  the  testator  devised  the  bulk  of 
his  estates  to  his  brother  in  fee,  and  a  particular  estate 
to  his  nephew  in  fee,  and  in  case  his  brother  and  nephew 
should  happen  to  die,  having  no  issue  of  either  of  their 
bodies,  then  he  gave  all  his  real  estate  to  another  in 
fee,  it  was  held  that  the  nephew  took  an  estate  tail, 
remainder  by  implication  to  his  father  in  tail,  remainder 
to  the  devisee  over  in  fee  (/>). 

4.  Where  the  title  depended  upon  the  construction 
of  an  ambiguous  proviso  suspending  a  power  of  sale  (c). 

5.  We  may  now  inquire  whether,  where  an  action  is 
brought  against  a  purchaser  for  non-performance  of  an 
agreement,  a  court  of  law  will  act  upon  the  doctrine 
of  equity  as  to  a  doubtful  title.     In  a  case  before  Lord 

(«)  Alpass  r.  Watkins,  8  Term  (c)  Boy  man  v.  Gutch,   7  B'mg. 

Rep.  516.  379.      See    Curling    v.   Shuttle- 

(/;)  Romilly  r.  James,  I  Marsh.      worth,  6Bing\   121. 
592 
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Kenyon  at  nisiprius  (d),  where  an  objection  was  made 
to  the  title,  he  said  he  would  not  then  determine  the 
point,  nor  was  it  necessary  to  do  so.  He  thought  it  a 
question  of  some  nicety  ;  but  whether  it  was  or  not,  he 
thought  it  equally  a  defence  to  the  action.  When  a 
man  buys  a  commodity,  he  expects  to  have  a  clear 
indisputable  title,  and  not  such  a  one  as  may  be  ques- 
tionable, at  least,  in  a  court  of  law  (I).  No  man  is 
obliged  to  buy  a  law-suit ;  and  a  verdict  was  given  for 
the  purchaser.  Lord  Kenyon,  however,  expressed  a  dif- 
ferent opinion  in  a  later  case,  where  the  question  was, 
whether  a  grant  could  be  presumed  of  a  portion  of  tithes. 
He  said,  that  a  court  of  equity  in  these  cases  has  a  dis- 
cretion, which  he,  sitting  where  he  did,  could  not  exer- 
cise, as  he  was  bound  to  tell  the  jury  that  the  plaintiff, 
the  purchaser,  could  not  recover  his  deposit  if  there 
were  a  good  title  to  the  tithes ;  and  on  all  the  circum- 
stances, he  thought  there  was  a  good  title.  He  added, 
however,  that  he  thought  he  should  exercise  his  discretion 
in  a  court  of  equity  in  the  same  way  he  did  his  judgment 
there,  where  he  was  bound  by  strict  law,  and  must  tell 
the  jury  there  was  a  good  title  (e). 

6.  And  the  same  learned  Judge  even  held,  as  we 
shall  presently  see,  that  a  court  of  law  could  only  look 
at  legal,  and  not  at  equitable  objections  in  actions  be- 
tween a  vendor  and  purchaser. 

7.  In  a  case  in  the  Common  Pleas,  Mansfield,  C.  J., 
was  of  opinion  that  the  objection  taken  was  a  solid  one, 
but  that  at  all  events  the  purchaser  was  not  bound  to 

(d)  Hartley  v.  Pehall,   Peake's  (e)  Oxenden  v.  Skinner,  4  Gwil. 

Ca.  131  ;  Wilde  v.  Fort,  4  Taunt.       1513. 
334. 

(I)  This  expression  seems  to  refer  to  the  question,  whether  equitable 
objections  to  a  title  are  a  defence  at  law.      Vide  infra,  p.  202. 
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try  that  question  (/).  But  in  a  later  case,  in  the  same 
court,  when  Gibbs  was  Chief  Justice  (g),  where  the  same 
argument  was  urged  on  behalf  of  a  purchaser  who  was 
plaintiff,  the  C.  J.  said,  it  was  intimated  that  if  any  doubt 
could  be  cast  on  the  title  of  the  vendor,  the  plaintiff 
would  be  entitled  to  recover  back  his  deposit.  Now,  if 
he  had  gone  into  a  court  of  equity,  the  Chancellor  would 
not,  perhaps,  have  obliged  an  unwilling  purchaser  to 
ratify  the  contract.  But  if  he  come  into  a  court  of  law 
to  recover  the  deposit,  on  the  ground  of  an  insufficient 
title,  he  must  abide  by  the  decision  of  that  court,  and 
that  is  the  difficulty  which  the  party  had  brought  upon 
himself  by  coming  into  a  court  of  law. 

8.  And  in  another  case,  Gibbs,  C.  J.,  observed,  that  it 
had  been  determined  that  if  parties  resort  to  a  court  of 
law  for  their  judgment  on  a  title,  they  must  be  content 
with  the  judgment  of  the  court  of  law ;  and  if  that 
court  says  the  title  is  good,  the  party  who  comes  for 
the  judgment  of  the  court  shall  be  bound  by  it,  however 
doubtful  the  point,  and  shall  not  afterwards  refuse  the 
purchase  because  it  was  a  doubtful  one  (h). 

9.  Yet  in  a  later  case  in  the  same  court  (i),  where 
the  question  turned  upon,  whether  a  later  charge  by 
way  of  mortgage,  without  any  power  of  sale,  had  de- 
stroyed a  power  of  sale  in  a  former  mortgage,  and  the 
property  was  proposed  to  be  sold  under  a  power,  Tindal, 
C.  J.,  observed,  that  the  rule  was,  that  where  upon  a 
sale  there  is  such  a  doubt  upon  the  vendor's  title  as  to 
render  it  probable  the  purchaser's  right  may  become  a 
matter  of  investigation,  the  Court  will  not  compel  him 
to  complete  the  purchase.     Here,  according  to  the  con- 

(/)  Wilde  v.  Fort,    4  Taunt.  (//)  See  5  Taunt,  626,  627. 

334.  (i)  Curling  v.  Shuttleworth,  (> 

(a)  Romilly  r.  James,  1  Marsh.      Taunt.  121. 

Mill 
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ditions  of  sale,  the  policy  was  to  be  sold  under  a  power, 
the  vendors,  therefore,  should  have  shown  an  unques- 
tionable power ;  for  there  are  no  means  of  calculating 
the  compensation  to  be  allowed  in  case  of  any  mistake. 
Supposing  the  power  to  have  been  only  suspended,  there 
may  be  a  candid  doubt  how  far  that  suspension  may  be 
considered  to  operate  in  a  court  of  equity  ;  and  if  there 
were  a  reasonable  degree  of  doubt,  the  Court  would  not 
expect  the  purchaser  to  proceed.  The  other  Judges 
concurred  in  this  view,  and  the  purchaser  recovered  his 
deposit. 

10.  But  in  the  last  case  upon  this  subject,  in  the  same 
court,  where  also  the  point  depended  upon  (k)  the  con- 
struction of  a  power — a  power  of  sale  with  a  proviso  sus- 
pending it — the  former  case  of  Curling  v.  Shuttleworth 
was  cited  in  the  argument,  and  Alderson,  J.,  observed, 
that  that  case  had  been  questioned  in  the  Court  of  King's 
Bench  ;  and  in  delivering  the  judgment  of  the  Court, 
Tindal,  C.  J.,  in  stating  the  question  to  be  decided, 
observed,  that  they  were  not  to  consider  themselves  as 
a  court  of  equity,  where  the  seller  is  seeking  to  enforce 
the  purchase  by  bill  for  a  specific  performance, — in  which 
case  that  court  frequently  refuses  the  aid  of  its  autho- 
rity to  enforce  a  performance  where  the  title  is  of  an 
unmarketable  or  even  doubtful  description,  leaving  the 
party  to  his  action  at  law  for  damages, — but  they  were 
called  upon  to  answer  the  simple  question  upon  the 
record,  whether,  on  the  construction  of  a  deed,  the  de- 
fendant has  or  has  not  a  legal  title  to  convey  to  a  pur- 
chaser. After  examining  the  question  upon  its  merits, 
the  Chief  Justice  added,  that  it  appeared  to  the  Court 
that  the  defendant  had,  at  the  time  the  interest  was 
exposed  to  sale,  the  right  to  put  up  the  same  to  sale, 

(/■-)  Boyman  r.  Gutch,  7  Bing.  390. 
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and  to  sell  the  same.  Whether  a  court  of  equity  would 
compel  a  purchaser  to  accept  such  a  title  was  a  question 
which  they  were  not  called  upon  to  determine.  All 
that  they  professed  to  determine  was,  the  legal  contsruc- 
t  ion  of  the  deed,  which  appeared  to  them  to  negative  the 
purchaser's  allegation.  They  therefore  thought  there 
was  no  defect  of  title  in  the  defendant. 

This,  as  was  long  since  observed  in  this  work,  seems 
to  be  the  true  rule.  The  courts  have  taken  no  distinction 
between  the  cases  where  the  purchaser  is  plaintiff,  and 
where  he  is  defendant.  Where  he  is  plaintiff,  he,  of  course, 
by  this  rule  encounters  the  risk  of  being  compelled  to 
take  a  title  which  a  court  of  equity  would  not  force  upon 
him  ;  a  purchaser,  therefore,  should  not  bring  an  action? 
if  he  can  avoid  it,  where  the  title  is  of  a  doubtful  nature ; 
but  in  many  cases  he  cannot  avoid  it,  for  the  vendor 
may  refuse  to  take  a  step,  and  he  may  wish  to  recover 
his  deposit.  Where  the  seller  brings  an  action,  the 
purchaser  may  avoid  the  strict  rule  of  law  by  filing  a 
bill  for  a  specific  performance,  or  for  his  deposit,  if 
a  good  title  cannot  be  made,  taking  care  not  to  allege 
that  the  seller  cannot  make  a  title  (/). 

1 1 .  But  after  some  difference  of  opinion  it  appears  to 
be  settled,  as  no  doubt  the  rule  should  be,  that  even  in 
a  court  of  law  equitable  objections  to  a  title  may  enable 
a  purchaser  to  resist  a  contract,  or  to  rescind  it. 

12.  In  a  case  before  Lord  Kenyon  (t?i),  where  a  pur- 
chaser sought  to  recover  his  deposit,  on  the  ground 
that  although  the  seller  could  make  a  legal  title  under 
a  settlement,  yet  in  equity  he  would  be  compelled  to 
resettle  it,  the  Chief  Justice  observed,  that  sitting  in  a 
court  of  law,  they  could  not  take  notice  of  an  equitable 

■J,  See  p.  33,  supra.  (m)  Alpass  v.  Watkins,  8  Term 

Rep.  516. 
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title,  and  that  the  defendant  could  make  a  good  legal 
title  could  not  be  doubted.  He  was  clearly  of  opinion 
that  sitting,  therefore,  in  a  court  of  law,  they  could  not 
do  otherwise  than  determine  that  the  defendant  might 
make  a  good  title  to  the  plaintiff,  and  consequently  was 
not  liable  to  repay  the  deposit  money. 

13.  But  in  a  case  before  the  Common  Pleas  (w),  where 
the  purchaser  brought  his  action  to  recover  the  deposit 
on  the  ground  of  an  equitable  lien  for  part  of  the  price 
upon  a  former  sale,  Lord  Alvanley,  in  delivering  judgment, 
observed,  that  if  the  purchaser  would  be  liable  in  equity, 
that  would  be  a  sufficient  objection.  After  showing  the 
nature  of  the  equity,  he  added,  that  he  thought  a  court 
of  equity  would  hold  it  to  be  a  lien,  though  he  did  not 
know  that  it  would  be  binding  at  law.  Now  what  was 
the  nature  of  the  purchaser's  deposit  ?  Was  it  not  made 
upon  the  condition  that  the  purchase  should  be  com- 
pleted free  from  all  reasonable  objections?  It  was  quite 
clear  that  a  court  of  equity  would  not  compel  a  specific 
performance  of  the  agreement  for  the  purchase  of  these 
premises.  If  a  bill  were  filed  for  that  purpose  it  would 
be  dismissed  with  costs.  He  thought  that  the  purchaser 
had  made  out  a  reasonable  objection  to  the  title  offered 
by  the  defendant,  and  consequently  must  recover  his 
deposit,  and  the  other  Judges  concurred  in  this  view. 
This  case  is  certainly  a  very  strong  authority,  because 
no  Judge  sitting  in  a  court  of  law  could  be  more  averse 
than  Lord  Alvanley  was  to  assume  any  equitable  jurisdic- 
tion (0).  His  decision  was  followed  in  a  later  case  (p)  : 
A  mere  trustee  in  fee  of  the  legal  estate,  sold  the  estate 
without   the  concurrence  of  his  cestuis  que  trust,  who 

O)  Elliott'.  EdwarSs,  3  Bos.  &      Bos.  &  Pull.  162. 
Pull.  181.  (p)  Maberleyr.  Robins,  5 Taunt. 

(o)  See  Johnson  r.  Johnson,  3      625  ;  1  Marsh.  258 
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were  infants  (I).  The  purchaser  brought  an  action  to 
recover  his  deposit.  Gibbs,  C.  J.,  referred  to  the  decision 
that  a  purchaser  must  take  the  title  if  the  court  of  law 
thought  it  a  good  one,  however  doubtful  the  point,  but 
the  doctrine  had  never  been  carried  to  the  extent  the 
defendant  then  contended  for.  Here  was  a  contract  to 
make  out  a  good  title.  If  that  contract  were  a  contract 
to  make  a  good  title  both  at  law  and  in  equity,  and  the 
contract  were  brought  before  that  Court  (C.  P.),  they 
must  collaterally  look  to  see  whether  the  title  be  good  in 
equity  as  well  as  at  law  ;  it  was  true  they  sat  there  only 
as  a  court  of  law  to  administer  the  legal  rights  which 
arise  out  of  the  contract,  but  one  of  those  rights  is  to 
have  a  title  good  in  equity.  See  to  what  a  length  the 
defendant's  doctrine  would  succeed.  If  a  deed  appeared 
on  the  abstract  whereby  lands  were  conveyed  to  A  and 
his  heirs  to  the  use  of  B  and  his  heirs,  in  trust  for  C 
and  his  heirs  (II),  it  would  prove  that  a  good  title  at  law 
was  made  out  in  B  and  his  heirs,  to  convey  without  the 
concurrence  of  C. 

14.  But  notwithstanding  these  authorities,  in  the 
later  case  of  Willett  v.  Clarke  (</),  where  the  assignee 
of  a  bankrupt  having  purchased  the  bankrupt's  estate, 
resold  it,  but  there  was  a  second  agreement  between 
the  assignee  and  the  purchaser  from  him,  stipulating 
for  a  bond  in  case  a  title  should  not  be  made  out 
by  a  given  time,  and  the  action  was  by  the  assignee, 
the  seller,  against   the    purchaser   from  him,  for   not 

(?)   10  Price,  2 07. 

(I)  There  is  a  mistake  in  the  report  in  Taunt.  The  devise,  I  suppose, 
was  to  the  trustees  to  sell,  and  not,  as  stated,  in  trust  for  Lady  Read. 

(II)  This  corrects  the  passage  in  1  Marsh,  where  it  is  put  as  a  devise 
to  A,  B  and  C,  and  the  sale  by  A  and  B  only,  since  they  could  give  a 
good  legal  title  without  the  concurrence  of   C. 


EQUITABLE    OBJECTIONS    AT    LAW.  205 

accepting  the  bond  and  paying  the  purchase-money, 
Richards,  C.  B.,  admitted  the  force  of  the  objection  as 
stated,  and  that  there  were  conclusive  authorities  for 
that ;  yet  he  could  not  admit  that  they  applied  to  this 
case,  for  that  objection  was  wholly  matter  of  equity, 
and  could  not  be  raised  by  the  defendant  in  that  pro- 
ceeding at  law,  so  as  to  deprive  the  plaintiff  of  his  right 
to  sue  the  purchaser  at  law  in  respect  of  a  contract  so 
contrary  to  law. — He  did  not  consider  that  the  equitable 
objection  to  the  title  could  in  any  way  be  available  in 
such  an  action  at  law.  He  knew  from  experience  that 
nothing  could  be  more  dangerous  than  mixing  up 
matters  of  equity  with  maxims  of  law,  and  earning 
maxims  of  equity  to  courts  of  law,  where  questions  of  a 
very  different  nature  are  to  be  disposed  of  in  a  different 
manner  and  upon  different  principles.  Courts  of  law, 
if  they  would  consider  topics  of  equity,  had  not  the 
machinery  for  sifting  such  questions.  Courts  of  equity 
have  the  means  of  getting  at  trusts  and  various  other 
latent  interests  unknown  to  courts  of  law.  Equitable 
matter  must  therefore  be  left  to  equitable  courts,  for  they 
would  only  serve  to  embarrass  courts  of  law  with  the 
consideration  of  evils  over  which  they  could  exercise  no 
control,  and  which  they  wanted  the  power  and  the 
means  to  remedy.  The  learned  Judge  added,  that  al- 
though in  point  of  equity  an  assignee  may  not  purchase 
the  estate  of  a  bankrupt,  and  his  purchase  being  void 
or  voidable,  he  might  not  be  able  to  make  a  good  title 
himself,  and  his  conveyance  might  be  avoided,  non 
constat  that  he  could  not  do  so  at  all,  for  it  did  not 
follow  that  sufficient  parties  to  the  conveyance  might 
not  be  forthcoming.  There  was  in  equity  a  wide  dif- 
ference, recognised  by  the  courts,  between  the  consider- 
ations which  belong  to  making  titles  and  such  as  belong 
to  making  conveyance.      So   that  the  learned  Judge's 
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opinion  appears  to  have  depended  not  upon  the  general 
rule,  but  upon  the  particular  circumstances  of  the  case  ; 
for  as  the  bond  had  been  given,  the  seller  might  be 
enabled  to  obtain  the  concurrence  of  all  necessary  par- 
ties. And  Mr.  Baron  Graham  observed,  that  had  the 
case  rested  on  the  first  agreement,  which  was  a  common 
agreement  for  the  sale  and  purchase  of  the  premises, 
he  should  have  considered  the  objection  a  complete 
answer  to  the  action,  for  that  the  seller  ought  not  to  be 
permitted  to  recover  against  the  purchaser  the  price  of 
a  title  which  he  could  not  sustain  in  equity,  and  he 
should  have  thought  the  purchaser  entitled  to  resist  the 
payment  of  the  residue  of  the  purchase-money  on  that 
ground.  But  he  considered  the  purchaser  bound  by  the 
second  agreement  to  accept  the  sellers  bond  and  to 
complete  the  purchase.  This  case  therefore  really  fur- 
nishes no  authority  against  the  rule  as  settled  in  the 
case  of  Maberley  v.  Robins,  which  we  may  perhaps 
safely  consider  as  the  law  of  the  court. 

15.  The  action  which  a  vendor  must  bring  is  founded 
upon  the  equitable  circumstances  of  the  case  between 
the  parties.  And  in  a  case  (r)  in  B.  R.  the  Court 
would  not  permit  the  assignees  of  a  bankrupt  to  re- 
cover money  from  his  trustees,  because  the  deed  by 
which  the  trusts  were  created,  although  perhaps  void 
at  law,  would  probably  be  restored  and  set  up  again 
in  a  court  of  equity.  The  Court,  I  am  informed, 
said  they  would  not  permit  the  assignees  to  recover, 
as  it  would  be  to  no  purpose.  It  would  be  merely 
driving  the  trustees  to  the  other  side  of  the  hall, 
where  they  would  most  likely  regain  the  property. 
This  case  seems  in  point ;  the  same  observation  would 
apply  to  a  vendor  endeavouring  to  obtain  the  purchase- 

(>•)  Shaw  v.  Jukeman,  4  East,  201. 
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money  where  there  were  equitable  objections  to  his 
title  :  the  Court  would  naturally  say,  cut  bono,  when  the 
purchaser  can  compel  you  to  repay  it  in  equity  ? 

16.  The  difficulty  of  course  only  arises  where  the 
seller  can  make  a  legal  title,  although  there  is  an  equit- 
able objection  to  it,  for  if  the  contract  is  general,  it 
amounts  to  an  undertaking  for  the  conveyance  of  a  legal 
estate  ;  and  if  the  seller  have  no  more  than  an  equitable; 
one,  the  contract  is  not  binding  upon  the  purchaser  at 
law  (.v),  nor,  as  we  have  seen,  in  equity,  if  the  seller  can- 
not procure  the  legal  estate. 

(s)  Cane   v.  Baldwin,    1  Stark.  Ca.  65. 


SECTION  VI. 
OF     TITLES     DEPENDING     UPON    QUESTIONS    OF     FACT. 


1 .  Fact  not  admitting  of  proof . 

3.  Deed  depending  upon  extrin- 

sic circumstances, 

4.  Doubt    raised   by   devise    of 

shares  where  entirety  sold. 

7.  Title  depending  upon  proof  of 
party  answering  a  descrip- 
tion. 


8.  Doubtful  reference  by  codicil 

to  a  will. 

9.  Construction    of    ill-penned 

shifting  clause:  residence. 

1  0.  Issue  vpon  pedigree. 
11.  Doubt  as  to  legitimacy. 
13.   Doubtful  fact  at  law. 


1 .  A  Court  of  equity  deals  with  questions  of  fact  upon 
the  same  principle  as  upon  questions  of  law.  If  the  fact 
be  of  such  a  nature  as  does  not  admit  of  proof,  the  Court 
will  not  compel  a  purchaser  to  accept  a  title  depending 
upon  it.  Sir  John  Leach,  V.  C,  observed,  that  a  court  of 
equity  would  not  compel  the  acceptance  of  a  title  where 
there  was  reasonable  doubt  in  law  or  in  fact.     In  law, 
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strictly  speaking,  there  was  no  doubt,  but  practically 
there  was  often  a  doubt  as  to  the  application  of  settled 
principles.  In  matter  of  fact  there  is  doubt,  where  the 
testimony  is  direct,  because  it  may  be  given  mala  fide, 
or,  if  bona  fide,  by  mistake.  In  assuming  the  jurisdiction 
of  a  specific  performance,  courts  of  equity  are  compelled 
to  grapple  with  these  difficulties  (a). 

2.  Therefore  where  (b)  after  a  contract  had  been 
entered  into,  the  seller  executed  a  deed  which  was  held 
to  amount  to  an  act  of  bankruptcy,  although  the  seller 
in  his  examination  swore  that  he  owed  no  debt  upon 
which  a  commission  could  issue,  and  the  purchaser 
could  not  disprove  the  statement,  and  the  Master  re- 
ported in  favour  of  the  title,  the  Court  properly  refused 
to  compel  the  purchaser  to  take  the  title.  Sir  W.  Grant 
observed,  that  if  the  plaintiff  could  with  precision  ascer- 
tain that  there  was  no  creditor  who  could  take  out  a 
commission,  there  was  an  end  of  the  force  of  the  ob- 
jection, but  the  difficulty  was,  by  what  process  that  could 
be  ascertained.  It  was  truly  stated,  that  even  under  a 
reference  to  inquire  what  debts  were  owing  by  the 
vendor  at  the  time  when  he  executed  the  deed,  a  report 
that  there  were  none,  would  not  give  such  an  assurance. 
What  obligation  was  there  upon  any  creditor  to  come  in 
before  the  Master?  Now  by  not  coming  in,  would  he 
be  barred  from  the  remedy  which  the  law  gives  him  by 
taking  out  a  commission  ?  A  report  then  that  no  credi- 
tor appeared  upon  the  advertisement  would  not  give 
security  to  the  title.  The  Court  therefore  refused  to 
oblige  the  purchaser  to  take  a  title  which  it  could  not 
warrant  to  him.  The  learned  Judge  observed  on  another 
occasion,  that  there  was  no  defect  in  title,  properly 
speaking,^but  the  party  could  not  give  the  estate,    as 

(a)  G  Madd.  57.  (b)  Lowes  v.  Lush,  14  Ves.  jun. 

547. 
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ultimately  it  might  not  be  bis,  but  the  estate   of  the 
assignees  (c). 

3.  Upon  the  same  principle,  where  (d)  the  title  de- 
pended upon  a  deed  executed  by  the  seller,  which  it  was 
contended  was  either  a  fraudulent  preference  or  an  act 
of  bankruptcy,  the  Court  observed  that,  assuming  that 
such  a  deed  would  be  valid  if  made  upon  good  con- 
sideration and  bond  fide,  it  was  plain  that  the  bona  fides, 
and  consequently  the  validity  of  the  deed,  might  depend 
upon  circumstances  of  conduct  extrinsic  the  deed.  With 
these  circumstances  the  purchaser  had  no  connexion, 
nor  any  adequate  means  of  ascertaining  their  existence. 
This  was  not  like  the  case  where  a  grantor,  who  was 
himself  affected  with  an  equity,  could  yet  give  a  clear 
title  to  an  assignee  without  notice.  Here  the  deed,  if 
not  made  bona  fide,  was  as  much  void  at  law  as  in  equity, 
and  an  assignee  without  notice  could  have  no  better  title 
than  his  assignor.  His  opinion  therefore  was,  that  a 
court  of  equity  ought  not  to  compel  the  purchaser  to 
accept  the  title,  because,  assuming  it  not  to  be  fraudulent 
ex  facie,  it  still  might  be  avoided  by  circumstances 
extrinsic,  which  it  was  neither  in  the  power  of  the  pur- 
chaser or  of  the  Court  to  reach. 

4.  So  where  a  testator,  who  appeared  to  be  seised  of 
the  entirety  of  an  estate,  devised  his  undivided  moiety 
or  half  part  of  it,  and  all  other  his  shares,  proportions, 
and  interests,  if  any,  therein,  and  no  evidence  appeared 
that  he  had  not  the  entirety,  and  the  words  were  suf- 
ficient if  he  had  to  pass  it,  Lord  Eldon  was  of  opinion 
that  the  title  was  good ;  but  he  was  also  of  opinion,  that 
this  was  not  a  reasonably  clear  marketable  title  with 
that  doubt  as  to  the  evidence  of  it  which  must  always 

(c)   14Ves.jun   557.  (rf)    Hartley    v.    Smith,    Buck, 

360. 
VOL.  II.  P 
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create  difficulty  in  parting  with  it,   and  therefore  he 
refused  to  force  the  title  on  a  purchaser  (e). 

5.  In  Nouaille  v.  Greenwood  (f),  a  recital  in  a  will 
stated  that  the  testator's  wife  had  passed  a  fine  of  her 
estate,  and  had  settled  the  same  in  trustees,  and  had 
given  them  a  power  to  raise  500/.,  and  to  make  the 
estate  chargeable  with  the  payment  thereof.  A  recovery 
was  suffered  by  the  wife,  who  survived  the  husband, 
although  no  estate  tail  was  shown,  and  a  mortgagee, 
to  whom  she  had  previously  conveyed  in  fee,  did  not 
concur.  If  a  legal  estate  tail  had  been  created,  the 
recovery  wTas  bad,  and  it  was  insisted  that  such  was  the 
presumption  from  the  recital  of  a  settlement,  and  from 
the  recovery ;  but  Lord  Eldon  said,  that  although  the 
expressions  in  the  recital  were  inaccurate,  the  presump- 
tion seemed  to  be  that  the  legal  estate  was  vested  in 
the  trustees.  The  settlement  was  not  noticed  in  the 
deed  to  lead  the  uses  of  the  recovery ;  but  although 
there  was  no  doubt  that  many  recoveries  had  been  suf- 
fered unnecessarily,  it  was  reasonable  to  suppose  that 
the  recovery  was  suffered  with  reference  to  the  settle- 
ment. If,  then,  the  legal  estate  was  in  the  trustees,  he 
thought  the  recovery  a  good  equitable  one. 

6.  In  the  above  case  Lord  Eldon  relied  upon  the  con- 
tinued enjoyment  under  the  title  as  made  out,  and  also 
upon  a  transfer  of  mortgage  to  Mr.  Baron  Smyth,  in 
1/46  ;  for  he  said,  although  at  the  time  of  that  transfer 
there  was  no  evidence  that  he  had  all  the  antecedent 
instruments  before  him,  yet  it  was  a  strong  thing  to 
say  that  the  title  was  not  examined ;  we  ought  to  give 
credit  to  men  of  eminence  in  the  Profession  who  were 
dealing  for  their  own  security,  and  therefore  must  con- 

(e)  Stapylton   v.  Scott,  l(i  Yes.      2   Moll.  580 
jun.  272  ;  sec  Magennis  v.  Fallon,  {/)  Turn.  &  Russ.  26. 
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ceive  that  the  title  was  not  accepted  without  examina- 
tion. 

7.  So  in  a  later  case  (g),  where  the  devise  was  to 
such  child  who  should  be  brought  up  and  educated  as 
a  member  of  the  established  church  of  England,  and 
should  be  a  constant  frequenter  thereof,  and  it  was 
objected,  that  this  description  was  in  its  nature  of  un- 
certain proof,  and  was,  in  fact,  inadequately  proved ; 
Leach,  V.  C.  held,  that  it  could  not  be  insisted  that 
a  purchaser  was  not  bound  to  take  a  title  which  in 
some  measure  depended  upon  matter  of  fact,  for  almost 
every  title  must  in  some  degree  depend  upon  such 
matter ;  that  the  matter  of  fact  upon  which  a  title  de- 
pended might  be  such  as  not  in  its  nature  to  be  capable 
of  proof,  as  in  the  case  of  Lowes  v.  Lush,  and  such  a 
title  a  purchaser  could  not  be  compelled  to  take  ;  or  the 
fact  might,  in  its  nature,  be  capable  of  satisfactory 
proof,  and  yet  not  satisfactorily  proved ;  and  courts  of 
equity,  by  assuming  a  jurisdiction  to  compel  the  specific 
performance  of  agreements,  necessarily  forced  upon 
themselves  the  difficulty  of  determining  such  questions ; 
and  that  in  the  present  case  it  did  appear  to  him  that 
the  fact  was  capable  of  proof,  and  was  satisfactorily 
proved. 

8.  But  where  the  title  depended  upon  a  will,  by  which 
the  estate  was  given  to  a  cousin,  if  living  at  a  given 
period,  in  fee  ;  and  if  not,  to  her  issue  in  fee ;  and  there 
was  a  codicil  in  which  the  testator  stated  that  he  had, 
by  his  will,  devised  to  J  A  in  fee,  as  therein  mentioned; 
J  A  was  the  son  of  the  cousin,  and  therefore  really  a 
devisee  in  the  will,  although  not  nominatim.  The  ob- 
jection was,  that  another  will  might  be  the  one  referred 
to ;  but  the  Court  was  of  opinion  that  the  codicil  did 

((/)  Smith  v.  Death,  5  Madd.  371. 
i'  2 
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refer  to  the  will  that  had  been  produced.  If  the  codicil 
had  referred  to  a  person  who  did  not  take  under  the 
will,  that  might  have  been  a  good  ground  of  objection. 
The  reference  in  the  codicil  was  therefore  held  to  be  no 
objection  to  the  title  (k). 

9.  A  purchaser  has  been  compelled  to  take  a  title 
depending  upon  the  construction  of  an  ill-penned  shift- 
ing clause  requiring  the  devisee  to  live  and  reside  on 
the  estate,  although  the  fact  of  residence  in  a  strict 
sense  was  not  made  out  (/).  The  title  therefore  de- 
pended upon  a  question  of  law,  and  one  of  fact,  both 
of  difficult  solution. 

1 0.  Where  a  doubt  has  been  raised  upon  a  pedigree 
in  a  title,  the  Court  has  directed  an  issue  to  try  the 
fact,  making  the  purchaser  the  defendant.  In  such  a 
case  a  new  trial  will  be  granted  or  refused  upon  the 
ordinary  rules  of  evidence  (k).  This  is  certainly  a  strong 
measure  to  try  such  a  question  behind  the  back  of  the 
party  who  would  be  entitled  if  the  sellers  title  failed. 

1 1.  There  are  many  cases  in  which  a  jury  will  collect 
the  fact  of  legitimacy  from  circumstances  in  which  it 
might  be  attended  with  so  much  reasonable  doubt,  that 
equity  would  not  compel  a  purchaser  to  take  it  merely 
because  there  was  such  a  verdict.  The  Court  ought  to 
weigh  whether  the  doubt  is  so  reasonable  and  fair  that 
the  property  is  left  in  his  hands  not  marketable  (/). 

12.  In  a  case  where  it  was  argued  that  difficulties 
appeared  upon  the  abstract  that  could  not  be  altogether 
accounted  for,  unless  upon  some  doubt  of  legitimacy, 
and  evidence  of  rumours  of  legitimacy  was  proposed 
before  the  Master,  Lord  Eldon  observed,  that  it  would 

(h)  Howarth  v.   Smith,  6  Sim.  (k)  Edwards   v.  Harvey,   Coop. 

161.  39. 

(i)     Fillingham    v.     Bromley,  {I)  Per  Lord  Eldon,  8  Ves.  jun. 

Turn.  &  Russ.  530.  428. 
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be  very  dangerous  as  to  that  to  say  the  Master  was  to  be 
at  liberty  to  receive  such  evidence  in  order  to  entitle 
him  to  call  for  proof  of  legitimacy.  After  examining 
the  nature  and  weight  of  the  evidence  in  the  case,  Lord 
Eldon  added,  that  under  the  circumstances,  strong  in 
favour  of  legitimacy,  if  the  question  was  between  those 
parties,  it  could  not,  though  the  register  of  marriage 
could  not  be  produced,  be  stated  to  a  jury  as  an  in- 
ference fairly  questionable.  It  was,  he  admitted,  very 
different  as  to  a  purchaser.  But  admitting  that  prin- 
ciple of  distinction,  the  Court,  he  said,  ought  to  hesitate 
long  before  it  would  act  upon  such  grounds  to  the  des- 
truction of  legitimacy  not  appearing  to  have  been  ever 
before  this  transaction  called  in  question  (?«)•  It  De~ 
came,  however,  unnecessary  to  decide  the  point. 

13.  And  where  the  title  depends  upon  a  fact  which  is 
left  in  doubt,  a  court  of  law  will  act  upon  the  doubt  as 
well  as  a  court  of  equity.  Thus  in  a  case  before  Lord 
Kenyon  at  nisiprius,  where  the  estate  sold  was  alleged 
to  be  subject  to  a  right  of  common  every  third  year, 
Lord  Kenyon  said,  if  there  was  any  colour  for  the 
claim,  that  was  sufficient  to  entitle  the  purchaser  to 
avoid  the  bargain  ;  he  was  not  obliged  to  buy  a  law- 
suit (?i). 

(m)  Lord  Braybroke  v.  Inskip,  (n)  Gibson  v.  Spurrier,  Peake's 

8  Ves.  jun.  417.  Add.  Cases,  49. 
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CHAPTER  XI. 

OF    THE    NEW    LAWS    OF    REAL    PROPERTY    AS    CON- 
NECTED   WITH    TITLE. 


SECTION  I. 
OF    TITLE    WITH    REFERENCE    TO    DOWER. 


1.  Dower  barred  by  legal  term. 

2.  Dower  of  wife  of  trustee  or 

mortgagee. 

3.  Eviction  of  jointure. 

7.  Equitable  jointure. 

8.  Bar    of    dower    no    bar    of 

thirds. 

9.  Infants. 

10.  Equitable  jointure  on  infant. 

11.  Eviction  thereof. 

13.  Exceptions  out  of  new  dower 

act. 

14.  New  right  of  doivcr. 

16.  Husband's  power  over  doivcr 
by  disposition. 


17. 
18. 

19. 
21. 

23. 

24. 

25. 

26. 
27. 


By  charge  or  contract. 

By  declaration  in  the  convey- 
ance, or  by  deed. 

By  his  will. 

Observatioyis  ujjon  these  pro- 
visions. 

Wife  barred  by  devise  to  her 
of  any  dowable  land. 

But  not  by  personal  estate 
or  of  land  not  liable  to 
dower. 

Covenants  binding  in  equity. 

Purchaser  s  inquiry. 

Curtesy. 


I  now  propose  to  consider  the  alterations  in  the  law 
of  real  property  effected  by  the  recent  acts,  with  re- 
ference to  their  operation  upon  titles,  and  I  shall  retain 
the  summaries  of  the  old  law,  not  merely  on  account  of 
its  continued  operation  on  existing  titles,  but  because  I 
believe  the  time  will  shortly  arrive  when  the  practitioner 
will  eagerly  seek  for  a  concise  view  of  the  law  as  it  was. 
1.  And  first  as  to  the  old  law.  It  is  clear  that  a 
woman  is  barred  of  her  dower,  both  at  law  and  in  equity, 
by  a  legal  term  created  previously  to  her  right  of  dower 
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attaching  on  the  estate,  of  which  an  assignment  has  been 
obtained  by  a  purchaser  to  attend  the  inheritance  (a). 
For  although  she  can  recover  her  dower  at  law,  it  will 
be  with  a  cesset  executio  during  the  term,  and  equity 
will  not  remove  the  bar.  But  notwithstanding  that  a 
purchaser  could  obtain  an  asssignment  of  an  outstand- 
ing term,  which  would  bar  the  vendor's  wife  of  her 
dower,  a  fine  was  always  required  from  the  vendor  and 
his  wife  at  his  expense.  It  was  however  decided  that 
a  court  of  equity  would  compel  a  purchaser  to  accept 
the  title  without  a  fine  (b).  This  doctrine  will  not  apply 
to  cases  within  the  late  act,  because  the  conveyance 
alone  will  bar  the  wife's  right  to  dower. 

2.  The  wife  of  a  trustee  in  fee,  or  of  a  mortgagee  in 
fee  of  a  forfeited  mortgage,  is  at  law  entitled  to  dower ; 
but  a  fine  was  on  that  account  never  required  by  a  pur- 
chaser ;  because,  if  the  wife  of  a  trustee  or  a  mortgagee 
were  to  be  so  ill  advised  as  to  prosecute  her  legal  claim, 
equity  would,  at  this  day,  undoubtedly  saddle  her  with 
all  the  costs  (c).  The  new  act  does  not  alter  the  law  in 
this  respect. 

3.  But  as  far  as  depends  upon  the  old  law,  whether 
the  jointure  be  legal  or  equitable,  if  the  jointress  is 
evicted,  she  may,  it  seems,  claim  her  dower  out  of  any 
real  estate  of  which  she  would  otherwise  have  been  dow- 
able.  For  it  is  by  the  statute  of  uses  (//),  by  which  join- 
tures are  made  bars  of  dower,  declared,  that  if  any  woman 
be  lawfully  evicted  from  jointure  or  any  part  thereof, 
without  any  fraud  or  covin,  then  she  shall  be  endowed 
of  as  much  of  the  residue  of  her  husband's  tenements  or 
hereditaments,  whereof  she  was  before  dowable,  as  the 
same  lands  and  tenements  so  evicted   shall  amount  to ; 

(n)    Vide  infra,  ch.  1  5.  (c)  See  Noel   v.  Jevon,  Bevant 

(b)  Sec  10  Ves.  jun.  261,  262;  v.  Pope,  2  Freem.  43,  71. 
1  .lac.  &  Walk.  665;  Jac.  490,  (//)  '27  H.  8.  c.  10.  s.  7. 
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and  the  point  was  expressly  decided  in  Mansfield's  case, 
which  was  adjudged  in  the  28th  of  Eliz.  (e).  There  a 
jointure  was  conveyed  to  the  wife  before  the  coverture, 
and  during  the  coverture  the  husband  purchased  other 
lands  and  aliened  them  again  and  died :  the  land  which 
the  wife  had  in  jointure  was  evicted,  and  the  wife  had 
dower  of  the  lands  which  were  purchased  and  aliened  by 
the  husband  at  the  time  when  she  was  barred  of  her 
action  of  dower.  This  decided  the  point  at  law,  and  of 
course  equity  must  in  this  respect  follow  the  law  (/). 

4.  It  was  not  necessary  that  a  wife  should  previously 
to  marriage  be  a  party  to  the  deed  securing  her  jointure, 
but  there  is  no  decision  to  prove  that  a  jointure  could 
be  made  upon  a  wife  before  marriage  without  the  privity 
of  herself,  or  if  under  age  of  her  guardian,  which  would 
bind  her  ((/).  There  have  been  different  opinions  upon 
this  question  ;  but  if  a  wife  could  be  barred  without  her 
privity,  a  man  might  in  every  case  have  secretly  barred 
his  wife  of  dower  by  a  mere  nominal  jointure.  The  sta- 
tute of  Hen.  8  does  not  authorise  such  a  fraud;  and  it 
would  have  led  to  great  inconvenience  to  refer  it  to  a 
jury  to  inquire  whether  a  jointure  made  without  the 
wife's  privity  was  fraudulent  or  not.  The  power  which 
the  statute  reserves  to  a  woman  to  elect  her  dower 
where  a  jointure  is  made  after  marriage,  unless  by  act  of 
parliament,  appears  to  proceed  on  the  ground  that  she 
was  during  the  coverture  incapable  of  consenting  to  the 
jointure  without  the  aid  of  parliament ;  and  seems  to 
prove  that  the  legislature  could  not  intend  to  bind  her 

(O  Harg.  n.  8,  Co.  Litt.  33,  a.  Madd.  609. 

(f)  Gervoyes's case,  Mo.  717,  (//)  In  Jordan  r.  Savage,  2  Eq. 

pi.    1002;   and   see  4   Co.  3  b;   4  Ca.  Abr.  101,  the  widow  took  pos- 

Bro.  C.  C.   506,   n;    Mansfield's  session  of  the  lands  limited  to  her 

case,  Harg.  n.   81,  Co.   Litt.  33,  for  her  jointure  by  the  articles  j  see 

a;     Simpson     v.   Gutteridge,     1  2  Eden,  66. 
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by  a  jointure  made  without  her  privity,  when  she  was 
competent  to  consent  (h) .  If  her  consent  was  not  neces- 
sary, it  would  be  unimportant  whether  the  jointure  was 
made  by  her  husband  before  or  after  marriage.  At  the 
common  law,  a  jointure  before  marriage  was  not  a  bar 
of  dower  for  two  reasons :  1 .  Because  the  woman  had 
no  title  of  dower  at  the  time  of  the  acceptance  of  the 
satisfaction;  2.  Because  no  collateral  satisfaction  can 
bar  any  right  or  title  of  any  inheritance  or  freehold. 
Coke  explains  the  origin  of  jointures  thus :  Before  the 
making  of  the  statute  of  uses,  the  greatest  part  of  the 
land  in  England  was  conveyed  to  uses,  and  as  a  wife  was 
not  dowable  of  uses,  her  father  or  friends  upon  her  mar- 
riage procured  the  husband  to  take  an  estate  from  his 
feoffees,  or  others  seised  to  his  use,  to  him  and  to  his 
wife  before  or  after  marriage  for  their  lives  or  in  tail,  for 
a  competent  provision  for  the  wife  after  the  husband's 
death.  Then  came  the  statute  of  uses,  by  the  operation 
of  which,  if  further  provision  had  not  been  made,  the 
wives  would  have  as  well  their  dowers  as  their  jointures, 
and  for  this  reason  the  branches  concerning  jointures 
were  added  to  the  statute  (/).  In  a  passage  were  Coke 
says,  that  if  a  jointure  is  made  to  a  woman  before  mar- 
riage the  wife  cannot  waive  it,  he  refers  to  an  authority 
in  which  the  jointure  was  made  in  performance  of  cove- 
nants (k).  It  is  evident  that  Coke  considered  that  her 
assent  was  requisite  to  a  jointure  made  before  marriage. 
Gilbert  w7as  of  the  same  opinion.  In  his  Uses  (/),  he 
says,  if  a  jointure  be  made  before  marriage,  she  is  sole, 
and  as  such  under  no  man  s  power;  if  after  marriage  she 
take  a  jointure  in  satisfaction  of  a  dower,  she  may  waive 

(/i)  See    Frank     v.    Frank,     3  (Jt)  lb.  3. 

Myl.  &  Cra.  171.  (/)  Page  152. 

(f)  4  Hep.  1  b,  2  a. 
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it  after  coverture.     But  whatever  might  be  the  law  on 
this  point,  no  jointure  was  ever  made  without  the  wife's 
privity.     No  case  has  occurred   since  the   statute   of 
Henry  8.  of  a  jointure  made  without  the  wife's  privity, 
and  not  afterwards  accepted  by  her.     Of  course,  there- 
fore, no  distinction  ever  existed  in  practice  between  such 
cases,  and  cases  where  the  wife  being  adult  consented  to 
the  provision.     The  provision  in  each  case,  that  is,  whe- 
ther made  with  or  without  her  consent,  equally  proceeds 
from  the  husband,  and  is  equally  supported  by  the  same 
consideration ;  viz.  marriage.     If  the  j ointure,  made  with 
the  wife's  privity  before  marriage,  did  not  preclude  her 
from  claiming  dower  out  of  her  husband's  other  estates, 
if  she  were  evicted  from  her  jointure,  under  the  provi- 
sion in  the  statute,  of  course  the  same  rule  must  prevail 
in  equity.     Clearly,  equity  could  not,  on  the  ground  of 
implied  contract,  or  of  the  wife's  right  to  investigate  the 
title  to  the  jointure  lands,  restrain  her  from  claiming 
her  dower  out  of  her  husband's  other  estates.     No  such 
equity  has  ever  been  administered.     It  is  admitted,  that 
jointures  made  with   the  wife's  privity  are  only  a  bar  by 
force  of  the  statute,  but  the  bar  does  not  extend  to  the 
excepted  case  of  an  eviction  of  the  dower  ;  and  to  raise 
a  case  of  equity  against  a  woman  claiming  the  benefit  of 
the  exception,  it  would  be  necessary  to  prove  an  express 
contract  by  her  relinquishing  such  benefit. 

5.  The  Author,  in  a  former  edition,  stated  his  impres- 
sion therefore  to  be,  that  where  an  estate  would  be  sub- 
ject to  the  dower  of  the  vendor's  wife,  if  she  were  not 
barred  by  a  jointure,  whether  legal  or  equitable,  the 
vendor  must  either  procure  his  wife  to  levy  a  fine  of  the 
estate  at  his  own  expense,  or  must  produce  a  satisfac- 
tory title  to  the  jointure  lands.  And  this  was  no  more 
than  is  constantly  required  where  an  estate  has  been 
taken  in  exchange.     The  vendor  is  compelled  to  pro- 
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duce  the  title  not  only  to  the  estate  sold,  but  also  to  the 
estate  given  by  him  in  exchange.  The  same  principle 
applied  to  the  case  under  consideration. 

6.  But  this,  like  the  former  point,  is  only  material 
with  reference  to  cases  not  within  the  late  act,  for  this 
question  will  not  arise  under  the  new  act  as  regards  pur- 
chasers, because  every  conveyance  will  bar  the  wife's 
dower,  so  that  although  evicted  of  her  jointure,  she 
could  not  claim  her  dower  against  a  purchaser  of  other 
lands.  A  fine,  we  must  remember,  cannot  now  be  levied ; 
although  a  substitute  for  it  is  provided. 


7.  Equity  appears  to  consider  any  provision,  however 
inadequate  or  precarious  it  may  be,  which  an  adult  pre- 
viously to  marriage  accepts  in  lieu  of  dower,  a  good 
equitable  jointure  (m) :  and  will  in  some  cases  even 
imply  an  intention  to  bar  the  wife  of  her  dower ;  thus, 
where  a  provision  was  made  for  the  livelihood  and 
maintenance  of  the  wife  after  her  husband's  death, 
although  it  was  not  expressed  to  be  in  bar  of  dower,  yet 
it  was  holden  to  be  a  bar  in  equity,  on  the  implied  inten- 
tion of  the  parties  (w).     This  rule  may  still  operate. 

8.  But  in  a  case  where  a  leasehold  estate  wTas  settled 
before  marriage  upon  the  intended  wife  "  in  recom- 
pense, and  bar  of  dower,  and  for  a  provision  for  her," 
and  the  husband  had  no  real  estate,  it  was  held  that  the 

(m)  Jordan  v.  Savage,  Bac.  Abr.  8,  cited  ;  reported  2  Kel.  Cha.  Ca. 

Jointure,  (B)  5  ;    Charles  v.  An-  17,  nom.   Vizod  v.  Londen.     See 

drews,  9  Mod.  152;  Williams  v.  2  Com.  Dig.  148 ;  Estcourt  v.  Est- 

Chitty,   3  Ves.  jun.  5i5  ;  4  Bro.  court,  1  Cox,   20.      See  Tinny  v. 

('.  ('.  513.      This  was  admitted  by  Tinny,    3  Atk.  8  ;    Couch   v.  Stat- 

tlie   counsel   for  the  appellants  in  ton,  4  Ves.  jun.  391  ;   and  Gartli- 

Drury  V.  Drnrv  ;    see  .j  Bro.  P.  C.  shore  r.  Chalie,    10  Ves.   jun.   20. 

581.  See  Sugd.  n.(7)  to  Gilb.  on  Uses, 

(w)  Vizard  v.  Longdate,  3  Atk.  p.  332. 
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wife's  right  to  thirds  was  not  barred  (0).  For,  as  the 
declared  object  was  to  bar  her  of  dower,  no  implication 
could  be  admitted,  that  she  was  to  be  barred  of  thirds 
also  ;  the  direction  that  the  settlement  was  for  a  provi- 
sion for  her,  only  expressed  the  effect  of  the  settlement, 
and  could  not  be  deemed  evidence  of  an  intention  to  bar 
her  of  a  right  which  was  not  named.  This  of  course  is 
still  law. 

9.  So,  as  infants  are  within  the  statute  of  Hen.  8.  (p), 
and  may  be  barred  of  dower  at  law,  they  may  in  like 
manner  be  barred  by  an  equitable  jointure  (q) ;  and 
the  late  act  does  not  alter  the  law  in  this  respect  ex- 
cept so  far  as  it  authorises  the  husband  alone  to  bar  his 
wife's  dower,  whether  an  infant  or  an  adult. 

10.  But  under  the  old  law  an  equitable  provision  in 
bar  of  dower  will  not  bind  an  infant,  unless  it  be  as 
certain  a  provision  as  her  dower.  Therefore  a  settle- 
ment of  an  estate  upon  an  infant  for  life,  after  the 
death  of  her  husband  and  any  third  person,  will  not 
be  a  good  bar,  as  the  stranger  may  survive  the  wife  (r)m 
So  a  provision  that  the  personal  estate  shall  go  accord- 
ing to  the  custom  of  London,  in  bar  of  dower,  or  any 
provision  of  that  nature,  will  not  be  deemed  an  equit- 
able bar  of  dower  to  an  infant,  on  account  of  the 
uncertainty  and  precariousness  of  the  provision  (s). 

11.  Supposing  an  equitable  jointure  to  be  merely 
charged  on  stock  vested  in  trustees,  and  the  wife  to  have 

(0)  Cresswell  r.  Byron,  3  Bro.  (r)    Caruthers  v.    Caruthers,  4 

C.C.  362.     See  Pickering  v.  Lord  Bro.    C.  C.    500.     See   Corbet  v. 

Stamford,  3  Ves.  jun.  332.  Corbet,  1  Sim.  &  Stu.  612,  which 

{p)  Drury   v.  Drury,  or,   Earl  was  affirmed  by  the   Lord   Chan, 

of  Bucks  v.  Drury,   5  Bro.   P.  C  upon  appeal. 

.570;  4  Bro.  C.  C.  506,  n. ;   Wil-  (s)  Smith  v.  Smith,  5  Ves.  jun. 

mot,  177.  I*!';  5  Russ.  254. 

(//)  See  the  cases,  ante  n.  (//()• 
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been  married  under  age,  there  seems  reason  to  contend, 
that  if the  fund  should  be  wasted  by  the  trustees,  equity 
would  not  restrain  the  wife  from  proceeding  for  her 
dower ;  and  in  that  case  a  purchaser  would  certainly 
have  been  entitled  to  a  fine  (I). 

12.  In  Caruthers  v.  Caruthers  (t),  Lord  Alvanley, 
then  Master  of  the  Rolls,  addressing  himself  to  what  was 
and  what  was  not  an  equitable  bar  of  dower  to  an  infant, 
put  the  case  of  a  charge  in  bar  of  dower  made  upon  an 
estate  with  a  bad  title,  and  held  that  it  would  be  no  bar. 
Therefore,  whatever  opinion  might  be  entertained  on 
the  general  question,  a  purchaser  formerly  required  to 
be  satisfied  of  the  title  to  the  lands  upon  which  the 
equitable  jointure  of  a  feme  covert  married  under  age 
was  charged.  And  where  the  settlement  rested  in  co- 
venant, the  purchaser  could  not  safely  complete  his 
contract  until  the  covenant  was  actually  performed ;  for 
an  alienation  by  the  husband  of  the  fund  out  of  which 
the  jointure  was  to  arise,  would  have  been  deemed  an 
eviction  of  the  fund,  and  consequently  the  wife  would 
be  let  in  for  her  dower  (a). 

But  none  of  these  points  (v)  can  affect  a  purchase 
within  the  operation  of  the  late  act,  for  the  conveyance 
will  bar  the  seller's  wife  of  her  dower  without  regard 
to  the  question  whether  she  has  any  jointure  or  a  valid 
binding  one.  And  as  a  man  can  by  his  declaration  alone 
bar  his  wife's  right,  any  provision,  however  infirm,  and 
although  the  wife  is  an  infant,  which  is  declared  to  be 
in  bar  of  dower,  will  no  doubt  be  held  to  be  so. 

(0  4   Bro.   C.  C.   500.     See  5      C.   506,   n.  ;     Power  r.   Sheil,    1 
Ves.jun.  192.  Moll.  296. 

(u)  Drury  v.  Drury,  4  Bro.  C.  (y)  PI.  10,  11,  12. 

(I)  This   point   does   not  appear    to   be   decided   either  by   Drury   v. 
Drury,  or  Williams  v.  Chitty. 


222  OF    DOWER    BY    THE    NEW    STATUTE. 

13.  The  foregoing  observations  apply  to  the  law  as 
it  stood  before  the  3  &  4  Will  4,  c.  105.  That  act 
does  not  affect  copyholds,  as  the  freebench  in  them 
is  generally  subject  to  the  husband's  power  of  dispo- 
sition, nor  does  it  extend  to  the  dower  of  any  widow 
who  married  on  or  before  the  1st  January  1834,  and 
it  is  not  to  give  to  any  will,  deed,  contract,  engage- 
ment, or  charge  executed,  entered  into,  or  created 
before  that  day,  the  effect  of  defeating  or  prejudicing 
any  right  to  dower  (#).  It  is,  therefore,  still  neces- 
sary to  know  what  the  law  is  with  reference  to  the 
cases  to  which  the  act  does  not  extend.  And  it  must 
be  borne  in  mind,  that  as  to  widows  within  the  ex- 
ception, their  rights  are  saved  in  estates  acquired  by 
their  husbands,  even  after  the  1st  January  1834.  This 
will  render  it  necessary  for  a  long  period  to  come  to 
guard,  by  the  form  of  conveyances  to  purchasers  married 
on  or  before  the  1st  January  1834,  against  dower  in  the 
old  way,  which  may  be  effected  so  as  to  leave  the  fee 
in  the  purchaser  if  he  survive  his  wife. 

It  is  usual  in  all  cases  of  conveyances  to  a  purchaser, 
to  insert  a  declaration  depriving  his  wife  of  dower,  even 
where  there  is  a  limitation  to  bar  the  dower  of  a  wife 
married  on  or  before  the  1st  January  1834,  in  order  to 
provide  against  a  future  marriage;  but  this  practice,  with- 
out express  instructions,  seems  not  to  be  correct :  it  was 
quite  correct  to  prevent  dower  from  attaching,  whilst  the 
husband's  power  of  disposition  either  by  act  inter  vivos 
or  by  will  was  inoperative  against  his  wife's  dower ;  but 
now  that  he  can  charge,  sell,  convey,  or  devise  his 
estate  free  from  dower,  or  put  an  end  to  it  by  any  deed, 
it  would  not  be  right,  without  the  owner's  authority,  by 
a  declaration  in  the  conveyance  to  prevent  dower  alto- 
gether.     Why    should    the   wife's    dower   be    guarded 

(x)  Sec.  14. 
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against  any  more  than  a  descent  to  a  distant  unknown 
relative  ?  Neither  can  take  contrary  to  the  owner's  dis- 
position. The  real  property  commissioners,  in  their  first 
report  (y),  state  the  true  principle  on  which  the  law  of 
dower  is  to  be  supported  to  be,  that  it  is  an  interest 
which  the  law  takes  from  the  heir  of  a  deceased  pro- 
prietor for  the  support  of  his  widow,  whose  claims  in 
natural  justice  and  policy  appear  to  stand  at  least  on 
an  equal  footing  with  the  claims  of  the  heir,  and  they 
thought  that  by  combining  this  principle  with  that  of  a 
right  of  alienation  inseparably  incident  to  property  of 
every  description,  the  law  of  dower  might  be  put  on  a 
footing  more  beneficial  on  the  whole  to  widows,  and  free 
from  nearly  all  the  then  existing  inconveniences  and 
mischiefs.  These  considerations  may  induce  convey- 
ancers not  as  a  matter  of  course  to  deprive  a  wife  of 
her  chance  of  dower.  If  the  owner  allow  his  estate 
to  descend,  the  claim  of  the  widow  is  equal  to  that 
of  issue,  and  superior  to  that  of  a  lineal  ancestor  or 
a  distant  relation. 

14.  The  right  of  dower  of  women  married  after  the 
1st  January  1834,  is  placed  on  altogether  a  different 
footing.  It  is  enacted,  that  when  a  husband  shall  die, 
beneficially  entitled  to  any  land  (I)  for  an  interest  which 
shall  not  entitle  his  widow  to  dower  out  of  the  same  at 
law,  and  such  interest,  whether  wholly  equitable,  or 
partly  legal  and  partly  equitable,  shall  be  an  estate  of 
inheritance  in  possession,  or  equal  to  an  estate  of  in- 
fo) P-  is. 

(I)  The  word  "  land  "  shall  extend  to  manors,  advowsons,  mes- 
suages, and  all  other  hereditaments,  whether  corporeal  or  incorporeal 
(except  such  as  are  not  liable  to  dower),  and  to  any  share  thereof;  and 
every  word  importing  the  singular  number  only  shall  extend  and 
be  applied  to  several  persons  or  things  as  well  as  one  person  or 
thing  ;  sect.  1. 
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heritance  in  possession  (other  than  an  estate  in  joint- 
tenancy),  then  his  widow  shall  be  entitled  in  equity  to 
dower  out  of  the  same  land  (z),  so  that  now  dower 
attaches  on  an  estate  contracted  for,  unless  it  be  other- 
wise provided  by  the  husband,  the  purchaser.  And 
dower  attaches  not  only  on  equitable  estates,  but  on 
estates  partly  legal  and  partly  equitable,  if  the  interest 
is  equal  to  an  estate  of  inheritance  in  possession.  The 
common  uses  to  bar  dower  therefore,  viz.  a  power  of 
appointment  with,  in  default  of  appointment,  a  limitation 
to  a  trustee  for  the  owner's  life,  interposed  between  limi- 
tations to  him  for  life  and  in  fee,  would  not  prevent  a 
woman  from  being  entitled  to  dower  under  the  act,  so 
far  as  the  estate  remains  undisposed  of  by  the  husband, 
either  by  appointment  or  conveyance  :  the  only  question 
is,  had  he  substantially  an  estate  of  inheritance  in  pos- 
session ?  But  the  common  form  declares,  that  the  ob- 
ject of  such  limitations  is  to  bar  the  wife  of  dower,  and 
that  declaration  would  effect  that  object,  although  the 
husband  should  die  seised  of  the  fee.  The  real  property 
commissioners  in  respect  of  equitable  estates  only  in- 
tended to  make  the  wife's  right  to  dower  coextensive 
with  the  husband's  right  to  curtesy  (I),  and  the  act  does 
not  seem  to  have  accomplished  more. 

(.r)  Sec.  2. 

(I)  We  propose  that  dower  should  attach  upon  all  estates-  of  inherit- 
ance in  possession,  excepting  the  species  of  property  to  which  dower 
is  not  incident,  and  on  property  considered  in  equity  as  real  estate,  of  or 
to  which  any  husband  dies  seised  or  entitled  in  fact  or  in  law,  whether 
legally  and  beneficially,  or  beneficially  only,  which,  if  belonging  to  the 
wife,  would  be  subject  to  the  husband's  curtesy,  but  subject,  like  the  in- 
terest of  other  persons  having  partial  interests  in  the  inheritance,  to  any 
estates,  charges  or  incumbrances  which  the  husband  may  have  lawfully 
created,  or  bound  himself  to  create,  and  to  his  debts  so  far  as  they  attach 
on  his  freehold  estates;  ami  as  to  estates  which  he  can  affect  by  his  will' 
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15.  And  when  a  husband  shall  have  been  entitled  to 
a  right  of  entry  or  action  in  any  land,  and  his  widow 
would  be  entitled  to  dower  out  of  the  same  if  he  had 
recovered  possession  thereof,  she  is  to  be  entitled  to 
dower  out  of  the  same,  although  her  husband  shall 
not  have  recovered  possession  thereof;  provided  that 
such  dower  be  sued  for  or  obtained  within  the  period 
during  which  such  right  of  entry  or  action  might  be 
enforced  (a). 

16.  The  above  are  both  provisions  extending  the  wife's 
right  to  dower ;  but  the  other  provisions  place  the  right 
altogether  in  the  power  of  the  husband.  For  no  widow 
will  be  entitled  to  dower  out  of  any  land  which  shall 
have  been  absolutely  disposed  of  by  her  husband  in  his 
lifetime,  or  by  his  will  (b). 

1/.  All  partial  estates  and  interests,  and  all  charges 
created  by  any  disposition  or  will  of  a  husband,  and 
all  debts,  incumbrances,  contracts,  and  engagements 
to  which  his  land  shall  be  subject  or  liable,  will  be 
valid  and  effectual  as  against  the  right  of  his  widow  to 
dower  (c),  so  that  now  a  contract  to  sell  an  estate  will 
bind  the  wife's  right  to  dower,  although  her  husband 
die  before  a  conveyance  is  executed. 

18.  And  a  widow  will  not  be  entitled  to  dower  out  of 
any  land  of  her  husband  when  in  the  deed  by  which 
such  land  was  conveyed  to  him,  or  by  any  deed  exe- 
cuted by  him,  it  is  declared  that  his  widow  shall  not  be 
entitled  to  dower  out  of  such  land  (d). 

(«)  Sec.  3.  (c)  Sec.  5. 

(b)  Sec.  4.  (d)  Sec.  6. 

to  any  disposition,  direction  or  declaration,  made  by  his  will,  executed 
so  as  to  affect  freehold  estate,  and  that  dower  should  not  attach  on  any 
other  estate.    By  this  enactment,  the  artificial  distinction  between  legal 
and  equitable  estates  will  be  taken  away 
VOL.   II,  Q 
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19.  And  a  widow  will  not  be  entitled  to  dower  out  of 
any  land  of  which  her  husband  dies  wholly  or  partially 
intestate  when  by  the  will  of  her  husband,  duly  exe- 
cuted for  the  devise  of  freehold  estates,  he  declares  his 
intention  that  she  shall  not  be  entitled  to  dower  out  of 
such  land,  or  out  of  any  of  his  land  (e). 

20.  And  the  right  of  a  widow  to  dower  will  be  subject 
to  any  conditions,  restrictions,  or  directions  which  shall 
be  declared  by  the  will  of  her  husband,  duly  executed 
as  aforesaid  (/). 

2 1 .  There  appears  to  have  been  no  sufficient  ground 
for  this  alteration  of  the  law.  The  wife's  ancient  right 
of  dower  has  been  in  effect  taken  away.  And  surely  it 
is  inconsistent,  whilst  you  enable  the  husband  in  every 
case  to  defeat  it,  to  extend  the  right  over  equitable 
estates.  The  provision  for  barring  dower  by  a  mere 
declaration  in  the  conveyance  wras  suggested  by  the 
Author,  and  was,  by  the  desire  of  Lord  Eldon,  intro- 
duced into  a  bill  for  altering  the  statute  of  limitations, 
brought  into  the  House  of  Commons  by  the  present 
Vice- Chancellor,  when  he  was  a  member  of  that  House. 
It  was  no  infringement  upon  the  right  of  the  wife,  for 
as  the  husband  might  have  limited  the  estate  to  uses  to 
bar  dower,  so  as  to  prevent  dower  from  attaching,  there 
was  no  reason  why  his  simple  declaration  should  not 
have  the  same  operation ;  and  the  object  was  to  prevent 
the  unnecessary  creation  of  powers.  But  the  vesting 
of  a  power  in  the  husband  to  defeat  the  wife's  right 
after  it  has  attached  must  be  defended  upon  different 
grounds. 

22.  The  act  then  proceeds  to  provide  for  the  cases 
in  which  testamentary  provisions  by  the  husband  for  his 
wife  shall  be  a  bar  of  her  dower. 

(0  Sec.  7.  (/)  Sec.  8. 
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23.  Where  a  husband  devises  any  land  out  of  which 
his  widow  would  be  entitled  to  dower,  if  the  same  were 
not  so  devised,  or  any  estate  or  interest  therein,  to  or 
for  the  benefit  of  his  widow,  such  widow  shall  not  be 
entitled  to  dower  out  of  or  in  any  land  of  her  said  hus- 
band, unless  a  contrary  intention  shall  be  declared  by 
his  will  (g)  ;  so  that  any  gift  out  of  lands  of  which  she 
would  be  dowable  will  bar  her  right  in  all  his  lands. 

24.  But  no  gift  or  bequest  made  by  any  husband  to 
or  for  the  benefit  of  his  widow,  of  or  out  of  his  personal 
estate,  or  of  or  out  of  any  of  his  land  not  liable  to  dower, 
is  to  defeat  or  prejudice  her  right  to  dower,  unless  a 
contrary  intention  shall  be  declared  by  his  will  (h). 

25.  And  it  is  provided  that  nothing  in  the  act  con- 
tained shall  prevent  any  court  of  equity  from  enforcing 
any  covenant  or  agreement  entered  into  by  or  on  the 
part  of  any  husband  not  to  bar  the  right  of  his  widow 
to  dower  out  of  his  lands  (i).  Nor  is  anything  in  the 
act  to  interfere  with  any  rule  of  equity,  or  of  any  eccle- 
siastical court,  by  which  legacies  bequeathed  to  widows 
in  satisfaction  of  dower  are  entitled  to  priority  over 
other  legacies  (k).  Lastly,  dower  ad  ostium  eeclesice,  and 
dower  ex  assensu  patris,  are  abolished  (/). 

26.  In  purchasing  an  estate  free  from  dower  by  force 
of  the  act,  it  should  be  ascertained  that  the  seller  lias 
not  bound  himself  by  agreement  not  to  bar  his  wife's 
dower. 

27-  The  alterations  suggested  by  the  commissioners 
in  the  law  of  curtesy  are  mostly  of  an  arbitrary  de- 
scription ;  and  "  as  there  is  no  very  strong  reason  for 
altering  it,"  the  attempt  to  do  so  will  probably  not  be 
renewed  (m). 

(.</)  Sec.  9.  {k)  Sec.  12. 

(A)  Sor.  10.  (/)  Sec.  1.'5. 

(i)  Sec.   11.  (m)   11.  P.  C.  1   Kep.  19 

Q   2 
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SECTION  II. 
OF    TITLE    BY    DESCENT. 
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19.   Descent  to  be  traced  from 

11. 

the  purchaser. 

12. 

2. 

Actual  seisin  unnecessary . 

3. 

Descent   to  be  proved  to  ex- 
clude title  as  purchaser. 

14. 

4. 

Son  of  illegitimate  father. 

1.5. 

5. 

Heir  though  devisee  to    tak( 
by  descent :  grantor  or  his 
heirs  also. 

16, 

6. 

The  old  law. 

18. 

.7. 

Where  purchaser's    ancestor 
to    be    deemed    the    pur- 
chaser. 

21. 
22. 

9. 

Descent  from  brother  or  sis- 
ter. 

23. 

10. 

Lineal  ancestors  heirs  to  is- 
sue. 

25. 

Male  line  before  the  female. 

Preference  of  mother  of  more 
remote  male  ancestor. 

Half  blood  admitted. 

At  t ninder    not     an     impedi- 
ment. 

17.   Limit  of  act. 

Possessio  fratris  abolished. 

Canons  of  descent. 

Examination  of  pedigree . 

Where    a    son    is    the    pur- 
chaser. 

Where  the  father  is  the  pur- 
chaser. 


The  provisions  of  the  new  law  of  descent  may  be 
arranged  under  the  following  heads :  1 .  Who  is  the  first 
purchaser,  and  where  a  person  takes  by  purchase  ;  2.  Of 
descents  between  brothers  and  sisters,  and  to  lineal 
ancestors  ;  3.  Of  the  preference  of  males  to  females  ; 
4.  Of  the  half  blood;  .3.  Of  attainder;  and  lastly, when 
the  act  commences. 

I.  Then  in  regard  to  the  first  purchaser  and  taking 
by  purchase, 

1.  The  statute   enacts,  that  in  every  case  descent  (I) 


(I)  Land. — The  word  "  land  "  shall  extend  to  manors,  advowsons, 
messuages,  and  all  other  hereditaments,  whether  corporeal  or  incor- 
poreal, and  whether  freehold  or  copyhold,  or  of  any  other  tenure,   and 
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shall  be  traced  from  the  purchaser ';  and  to  the  intent  that 
the  pedigree  may  never  be  carried  further  back  than  the 
circumstances  of  the  case  and  the  nature  of  the  title  shall 
require,  the  person  last  entitled  to  the  land  is,  for  the 
purposes  of  this  act,  to  be  considered  to  have  been  the 
purchaser   thereof    unless   it  shall  be   proved   that    he 


whether  descendible  according  to  the  common  law,  or  according  to  the 
custom  of  gavelkind  or  borough-english,  or  any  other  custom,  and  to 
money  to  be  laid  out  in  the  purchase  of  land,  and  to  chattels  and  other 
personal  property  transmissible  to  heirs,  and  also  to  any  share  of  the 
same  hereditaments  and  properties  or  any  of  them,  and  to  any  estate  of 
inheritance,  or  estate  for  any  life  or  lives,  or  other  estate  transmissible 
to  heirs,  and  to  any  possibility,  right,  or  title  of  entry  or  action,  and 
any  other  interest  capable  of  being  inherited,  and  whether  the  same 
estates,  possibilities,  rights,  titles,  and  interests,  or  any  of  them,  shall 
be  in  possession,  reversion,  remainder,  or  contingency. 

Purchaser. — The  words  "the  purchaser"  shall  mean  the  person  who 
last  acquired  the  land  otherwise  than  by  descent,  or  than  by  any 
escheat,  partition,  or  inclosure,  by  the  effect  of  which  the  land  shall 
have  become  part  of  or  descendible  in  the  same  manner  as  other  land 
acquired  by  descent. 

Descent. — The  word  "  descent  "  shall  mean  the  title  to  inherit  land 
by  reason  of  consanguinity,  as  well  where  the  heir  shall  be  an  ancestor 
or  collateral  relation,  as  where  he  shall  be  a  child  or  other  issue. 

Descendants. — The  expression  "  descendants  "  of  any  ancestor 
shall  extend  to  all  persons  who  must  trace  their  descent  through  sdch 
ancestor. 

Person  last  entitled.— The  expression  "the  person  last  entitled  to 
land  "  shall  extend  to  the  last  person  who  had  a  right  thereto,  whether 
he  did  or  did  not  obtain  the  possession  or  the  receipt  of  the  rents  and 
profits  thereof. 

Assurance. — The  word  "  assurance  "  shall  mean  any  deed  or  instru- 
ment (other  than  a  will)  by  which  any  land  shall  be  conveyed  or  trans- 
ferred at  law  or  in  equity. 

And  every  word  importing  the  singular  number  only  shall  extend 
and  be  applied  to  several  persons  or  things  as  well  as  one  person  or 
thing ;  and  every  word  importing  the  masculine  gender  only  shall 
extend  and  be  applied  to  a  female  as  well  as  a  male.      Sect.  1. 

Q    3 
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inherited  the  same,  in  which  case  the  person  from  whom 
he  inherited  the  same,  is  to  be  considered  to  have  been 
the  purchaser  unless  it  shall  be  proved  that  he  inherited 
the  same;  and  in  like  manner  the  last  person  from  whom 
the  land  shall  be  proved  to  have  been  inherited,  will  in 
every  case  be  considered  to  have  been  the  purchaser, 
unless  it  shall  be  proved  that  he  inherited  the  same  (a). 

2.  It  should  be  kept  in  view  that  the  explanations 
in  sect.  1,  render  actual  seisin  unnecessary  in  the  pur- 
chaser or  the  person  to  be  deemed  such,  but  that  all 
rights  and  estates,  and  whether  in  remainder  or  not,  and 
whether  the  party  had  possession  or  received  the  rents 
or  not,  are  now  made  the  foundation  of  a  right  in  the 
first  purchaser,  from  whom  the  descent  is  accordingly  to 
be  traced. 

3.  The  above  provision  in  section  2,  renders  it  neces- 
sary  to  prove  a  descent  at  every  step  in  order  to  exclude 
the  last  possessor's  title  as  a  purchaser,  but  it  does  not 
exclude  such  proof,  and  therefore  where  it  can  be  ob- 
tained, the  descent  will  be  traced  as  it  has  actually  taken 
place,  subject  to  the  provisions  of  the  act.  It  is  pro- 
bable that  sellers  under  contracts,  relying  upon  this 
provision,  will  withhold  or  not  search  for  evidence  of  the 
descent ;  but  the  courts  will  not  allow  such  a  scheme  to 
prevail,  for  a  purchaser  would  be  entitled  to  evidence 
that  a  person  assumed  to  be  the  purchaser  really  was  so, 
and  would  not  be  compelled  to  rest  on  the  provision  of 
the  statute,  which  would  be  inoperative  against  proof  of 
the  descent. 

4.  Under  this  section  a  son  claiming  by  descent 
from  an  illegitimate  father  who  was  the  purchaser,  can- 
not transmit  the  estate  by  descent  upon  the  failure  of 
his  own  issue  to  his  heir  exparte  otaterna,  although  it  is 

(«)  Sec.  2. 
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said  such  a  result  could  hardly  have  been  contemplated 
by  the  framers  of  the  act  (b).  But  the  descent  is  to  be 
traced  from  the  purchaser,  and  not  from  the  person  last 
seised,  and  in  this  case,  although  the  son  was  the  person 
last  seised,  yet  he  was  not  the  purchaser  under  the  2nd 
section,  because  it  was  proved  that  he  inherited  it  from  his 
father,  and  the  mother's  relations  could  not,  as  such,  be 
heirs  to  the  father,  and  so  the  land  escheated.  The  real 
property  commissioners  meant  to  provide  for  this  very 
case  in  order  to  prevent  an  escheat,  by  making  the  last 
proprietor  (the  son  in  this  case)  the  purchaser,  in  order 
to  let  in  his  other  relations  (c)  (I),  and  they  introduced  a 

(b)  Doe  v.  Blackburn,  1  Mood.  (c)   1  Rep.  15. 

&  Hob.  547. 

(I)  They  said  they  thought  that  especial  regard  should  be  paid  to 
the  blood  of  the  first  purchaser,  in  a  case  which  would  be  liable  to 
occur  in  consequence  of  the  admission  of  the  half  blood  to  inherit.  If 
an  estate  should  descend  from  a  purchaser  to  his  half-brother,  it  might 
happen  that  the  heirs  of  the  second  brother  would  be  strangers  in  blood 
to  the  first,  and  the  heirs  of  the  first  brother  (at  the  death  of  the  second) 
strangers  in  blood  to  the  second:  this  would  be  the  case  if  the  common 
parent  were  illegitimate,  and  the  second  brother  should  die  without 
issue,  and  there  were  no  other  brother  or  sister,  or  the  issue  of  such, 
and  it  might  be  the  case  under  other  circumstances.  They  proposed  to 
provide  for  the  case  by  directing  the  inheritance  to  pass  to  the  heir  of 
the  first  purchaser,  when  the  heir  of  the  last  proprietor  should  not  be 
also  heir  of  the  first  purchaser. 

They  further  thought  that  the  last  proprietor  might  be  treated  as  if 
he  had  been  first  purchaser,  in  the  rare  case  in  which  the  line  from 
which  the  estate  descended  to  the  proprietor  had  failed,  for  the  purpose 
of  admitting  to  the  inheritance  his  other  relations,  rather  than  let  it 
escheat. 

It  might  s.ein  superfluous,  they  observe,  to  legislate  for  cases  like 
these,  which  might  appear  very  unlikely  to  occur  in  practice  ;  they 
were  found,  however,  to  occur  in  consequence  of  the  acquisition  of 
estates  by  persons  of  illegitimate  birth,  who  had  in  law  no  relations  but 
their  own  descendants,  or  by  the  descendants  of  such,  and  in  consequence 
of  the  loss  of  evidence  of  pedigree  in  families  of  mean  condition  or  origin. 

Q  4 
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clause  in  the  bill  for  that  purpose,  which  was  struck  out. 
The  want  of  it  should  now  be  supplied. 

5.  And  when  any  land  shall  have  been  devised,  by 
any  testator  who  shall  die  after  the  31st  day  of  Decem- 
ber 1833,  to  the  heir  or  to  the  person  who  shall  be  the 
heir  of  such  testator,  such  heir  will  be  considered  to  have 
acquired  the  land  as  a  devisee,  and  not  by  descent ;  and 
when  any  land  shall  have  been  limited,  by  any  assur- 
ance executed  after  the  said  3 1st  day  of  December  1833, 
to  the  person  or  to  the  heirs  of  the  person  who  shall 
thereby  have  conveyed  the  same  land,  such  person  will 
be  considered  to  have  acquired  the  same  as  a  pur- 
chase?- by  virtue  of  such  assurance,  and  will  not  be  con- 
sidered to  be  entitled  thereto  as  his  former  estate  or  part 
thereof  (d). 

6.  These  are  alterations  of  fundamental  rules,  for  by 
the  old  law,  the  heir,  wherever  it  wTas  practicable,  took 
by  descent  as  his  better  title,  and  no  man  could  by  deed, 
without  departing  with  the  whole  estate  out  of  him,  raise 
a  fee  simple  to  his  own  right  heirs  by  that  name  as 
purchasers,  nor  could  he  by  deed  at  common  law  make 
the  heirs  of  his  body  take  by  purchase ;  and  although  by 
way  of  use  he  could  effect  the  latter  object,  yet  he  could 
not  make  his  heirs  general  take  by  purchase,  or  alter  the 
descent  by  such  a  limitation  by  way  of  use  :  to  effect 
that  object,  it  was  necessary  to  depart  with  the  whole 
estate,  and  to  take  under  a  new  conveyance  an  estate 
which  would  vest  in  him  or  his  heirs  by  purchase 
according  to  the  limitation  (e). 

7.  And  when  any  person  shall  have  acquired  any 
land  hy  purchase  under  a  limitation  to  the  heirs  or  to 
the  heirs  of  the  body  of  any  of  his  ancestors,  contained 
in  an   assurance  executed  after  the   said  31st  day  of 

(d)  Sec.  3.  n. ;  Watk.  Desc.  258—300  ;  Gilb. 

(,)  Co.  I.itt.  12,  1)  ;  22  1),  liar-.       Uses,   17  &  note. 
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December  1833,  or  under  a  limitation  to  the  heirs  or 
to  the  heirs  of  the  body  of  any  of  his  ancestors,  or 
under  a  limitation  having  the  same  effect,  contained  in 
a  will  of  any  testator  who  shall  depart  this  life  after  the 
said  31st  day  of  December  1833,  then  and  in  any  of 
such  cases  suck  land  shall  descend,  and  the  descent 
thereof  shall  be  traced  as  if  the  ancestor  named  in  such 
limitation  had  been  the  purchaser  of  such  land  (f)  (I). 

8.  There  was  before  a  quasi  descent  in  such  cases,  but 
now  the  ancestor  is  to  be  treated  as  the  first  purchaser, 
although  he  never  had  any  interest  in  the  land. 

II.  Of  descents  between  brothers  and  sisters,  and  to 
lineal  ancestors. 

9.  No  brother  or  sister  is  to  be  considered  to  inherit 
immediately  from  his  or  her  brother  or  sister,  but  every 
descent  from  a  brother  or  sister  is  to  be  traced  through 
the  parent  ((/). 

10.  Every  lineal  ancestor  is  capable  of  being  heir  to 

(/)  Sec.  4.  Pace,  1  Ventr.  413,  and  sect.  10, 

((/)  Sec.  5  ;  see  Collingwood  v.      post. 

(I)  It  was  proposed  to  still  further  alter  the  rule,  but  the  proposition 
was  abandoned.  The  commissioners  say  that  it  had  occurred  to 
them  that  a  person  devising  or  settling  an  estate  in  fee  simple,  might 
be  allowed  to  direct  that  the  donee  or  devisee  should  take  the  estate  as 
if  it  had  come  to  him  from  a  particular  ancestor ;  that  an  estate,  for 
instance,  might  be  given  to  a  man  and  his  heirs  on  the  part  of  his 
mother.  The  attempt  to  create  limitations  of  this  nature  had  been 
frequently  made  ;  the  law  now  forbids  such  limitations  in  grants  of 
estates  in  fee  simple,  although  it  allows  them  on  the  creation  of 
estates  tail.  They  inclined  to  the  opinion  that  allowing  them  in  the 
former  case  would  be  a  reasonable  enlargement  of  the  power  of  absolute 
proprietors,  and  would  diminish  the  inconveniences  produced  by  the 
technical  distinction  between  inheritance  and  purchase.  In  this  case 
they  thought  the  distinction  between  the  whole  blood  and  half-blood  of 
the  purchaser  might  be  abolished.      1  Rep.  14. 
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any  of  his  issue ;  and  in  every  case  where  there  shall 
be  no  issue  of  the  purchaser,  his  nearest  lineal  ancestor 
will  be  his  heir  in  preference  to  any  person  who  would 
have  been  entitled  to  inherit,  either  by  tracing  his 
descent  through  such  lineal  ancestor,  or  in  conse- 
quence of  there  being  no  descendant  of  such  lineal 
ancestor,  so  that  the  father  shall  be  preferred  to  a 
brother  or  sister,  and  a  more  remote  lineal  ancestor  ta 
any  of  his  issue,  other  than  a  nearer  lineal  ancestor  or 
his  issue  (h). 

III.  Of  the  preference  of  males  to  females. 

11.  None  of  the  maternal  ancestors  of  the  person 
from  whom  the  descent  is  to  be  traced,  nor  any  of 
their  descendants,  will  be  capable  of  inheriting  until 
all  his  paternal  ancestors  and  their  descendants  shall 
have  failed ;  and  also  no  female  paternal  ancestor  of 
such  person,  nor  any  of  her  descendants,  will  be 
capable  of  inheriting  until  all  his  male  paternal  ances- 
tors and  their  descendants  shall  have  failed;  and  no 
female  maternal  ancestor  of  such  person,  nor  any  of  her 
descendants,  will  be  capable  of  inheriting  until  all  his 
male  maternal  ancestors  and  their  descendants  shall 
have  failed  (/). 

So  that  paternal  ancestors  are  to  be  preferred  to 
maternal ;  and  as  between  paternal  ancestors,  males 
are  to  be  preferred  to  females ;  and  so  as  between 
maternal  ancestors,  males  are  to  be  preferred  to  fe- 
males, and  the  descendants  succeed  to  the  line. 

12.  And  where  there  shall  be  a  failure  of  male  pater- 
nal ancestors  of  the  person  from  whom  the  descent  is 
to  be  traced,  and  their  descendants,  the  mother  of  his 
more  remote  male  paternal  ancestor,  or  her  descend- 
ants, will  be  the  heir  or  heirs  of  such  person,  in  pre- 

(/<)  Sec.  6.  (i)  Sec  7. 


HALF    BLOOD    AND    ATTAINDER.  235 

ference  to  the  mother  of  a  less  remote  male  paternal 
ancestor,  or  her  descendants;  and  where  there  shall 
be  a  failure  of  male  maternal  ancestors  of  such  person, 
and  their  descendants,  the  mother  of  his  more  remote 
male  maternal  ancestor,  and  her  descendants,  will  be 
the  heir  or  heirs  of  such  person,  in  preference  to  the 
mother  of  a  less  remote  male  maternal  ancestor,  and 
her  descendants  (k). 

13.  This  adopts  Blackstone's  well-known  view,  which 
it  is  conceived  is  the  true  rule. 

IV.  Of  the  half  blood. 

14.  Any  person  related  to  the  person  from  whom 
the  descent  is  to  be  traced  by  the  half  blood  will  be 
capable  of  being  his  heir ;  and  the  place  in  which  any 
such  relation  by  the  half  blood  will  stand  in  the  order 
of  inheritance,  so  as  to  be  entitled  to  inherit,  will  be 
next  after  any  relation  in  the  same  degree  of  the  whole 
blood,  and  his  issue,  where  the  common  ancestor  shall  be 
a  male  ;  and  next  after  the  common  ancestor  where  such 
common  ancestor  shall  be  a  female,  so  that  the  brother 
of  the  half  blood  on  the  part  of  the  father  will  inherit 
next  after  the  sisters  of  the  whole  blood  on  the  part  of 
the  father  and  their  issue,  and  the  brother  of  the  half 
blood  on  the  part  of  the  mother  will  inherit  next  after 
the  mother  (/). 

V.  Of  attainder. 

15.  And  when  the  person  from  whom  the  descent  of 
any  land  is  to  be  traced  shall  have  had  any  relation 
who,  having  been  attainted,  shall  have  died  before  such 
descent  shall  hare  taken  place,  then  such  attainder  will 
not  prevent  any  person  from  inheriting  such  land  who 
would  have  been  capable  of  inheriting  the  same,   by 

{k)  Sec.  S.  (/)  Sec.  9. 
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tracing  his  descent  through  such  relation,  if  he  had  not 
been  attainted,  unless  such  land  shall  have  escheated  in 
consequence  of  such  attainder  before  the  1st  day  of 
January  1834  (m)  (I). 

VI.  Of  the  commencement  of  the  act. 

16.  But  the  act  does  not  extend  to  any  descent 
which  took  place  on  the  death  of  any  person  who  died 
before  the  said  1st  day  of  January  1834  (n). 

1/.  And  where  any  assurance  executed  before  the 
1st  day  of  January  1834,  or  the  will  of  any  person  who 
died  before  the  same  1st  day  of  January  1834,  contains 
any  limitation  or  gift  to  the  heir  or  heirs  of  any  per- 
son, under  which  the  person  or  persons  answering  the 
description  of  heir  is  entitled  to  an  estate  by  purchase, 
then  the  person  or  persons  who  would  have  answered 
such  description  of  heir,  if  the  act  had  not  been  made, 
is  entitled  by  virtue  of  such  limitation  or  gift,  whether 
the  person  named  as  ancestor  shall  or  shall  not  have 
been  living  on  or  after  the  1st  day  of  January  1834  (o). 

18.  The  intention  of  the  act  was  to  put  an  end  to  the 
necessity  of  an  actual  seisin  in  the  purchaser,  and  the 
doctrine  of  a  po&sessio  fratris  is  at  an  end,  for  the  act 
provides,  as  we  have  seen,  for  the  half  blood  without 
allowing  it  to  be  excluded  by  such  a  possession. 

19.  The  act  does  not  provide  generally  for  the  want 
of  possession  in  an  heir,  nor  does  it  appear  to  have 
been  necessary  to  do  so,  because,  as  the  descent  is  to  be 
traced  from  the  purchaser,  it  is  indifferent  whether  the 

O)  Sec.  10.  (o)  Sec.  12. 

(«)  Sec.   11. 

(1)  See  54  Geo.  3,  c.  145,  saving  the  right  of  the  heir  in  cases  of 
attainder  for  felony,  with  the  exceptions  of  high  treason,  petit  treason, 
or  murder,  or  of  abetting,  &c.  the  same. 
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person  last  entitled  was  in  actual  seisin  or  not,  for  his 
seisin,  if  it  existed,  would  not  affect  the  descent,  which 
is  not  to  be  traced  from  him.  This  direction,  that  in 
every  case  the  descent  is  to  be  traced  from  the  pur- 
chaser, should  never  be  lost  sight  of. 

20.  It  was  intended  to  abolish  the  rule  requiring 
seisin  altogether,  and  to  enact  that  estates  should  pass 
to  the  heirs  of  the  person  who  last  died  entitled, 
although  he  might  not  have  had  seisin  (p).  But  at 
that  time  it  was  not  in  contemplation  to  trace  the  de- 
scent from  the  purchaser,  the  adoption  of  which  plan 
rendered  the  proposed  rule  unnecessary.  It  would, 
however,  have  been  more  simple,  and  would  have  broken 
in  less  upon  our  habits  of  tracing  a  pedigree,  if  the 
original  plan  had  been  adhered  to,  and  the  descent  had 
still  been  traced  from  the  last  owner,  and  there  seems  no 
sufficient  reason  for  preferring  the  whole  blood  to  the 
half  blood  amongst  collaterals  in  the  ascending  line :  the 
preference  was  right  enough  as  between  brothers  and 
sisters  of  the  last  owner,  where  he  bought  the  estate 
and  was  a  purchaser  in  that  sense,  but  in  every  other 
case  perhaps  it  would  have  been  simpler  and  better  to 
have  abolished  the  distinctions  between  the  whole  and 
the  half  blood,  and  more  particularly  as  the  act  itself 
enlarges  a  man's  capacity  to  take  in  the  character  of  a 
purchaser.  For  if  a  man  takes  through  his  father  by 
devise,  which  is  now  made  to  invest  him  with  the  cha- 
racter of  a  purchaser,  the  estate,  on  his  death  intestate 
and  without  issue,  will  go  to  his  sisters  of  the  whole  blood 
in  exclusion  of  the  brothers  of  the  half  blood,  and  so  in 
the  ascending  scale  to  his  aunt  of  the  whole  blood  in 
preference  to  his  uncle  of  the  half  blood;  whereas  if  the 
estate  had  descended  to  him  from  his  father,  who  was 
the  purchaser  (which  but  for  this  statute  it  would  have 

0)   1  Rep.  1G. 
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done,  although  devised  to  him),  the  brother  of  the  half 
blood  would,  under  the  act,  have  been  preferred  to  the 
sisters  of  the  whole  blood,  whilst  the  father's  sisters  of 
the  whole  blood  would  have  taken  before  his  brother  of 
the  half  blood. 

21.  The  student  may  probably  like  to  be  able  to  com- 
pare a  view  of  the  canons  as  laid  down  by  Blackstone 
(q)  with  a  scheme  of  those  which  the  new  law  grafted 
on  the  old  seems  to  furnish. 


Canons  according  to  Black-      Canons  according  to  tub  new 
stone.  law  grafted  upon  the  old. 


1.  The  first  rule  is,  that  inhe- 
ritances shall  lineally  descend  to 
the  issue  of  the  person  who  last 
died  actually  seised  in  infinitum, 
but  shall  never  lineally  ascend. 

2.  A  second  general  rule  or  ca- 
non is,  that  the  male  issue  shall  be 
admitted  before  the  female. 

3.  A  third  rule  or  canon  of  de- 
scent is  this:  that  where  there  are 
two  or  more  males  in  equal  degree, 
the  eldest  only  shall  inherit ;  but 
the  females  all  together. 

4.  A  fourth  rule  or  canon  of 
descents  is  this:  that  the  lineal 
descendants  in  infinitum  of  any 
person  deceased  shall  represent 
their  ancestor ;  that  is,  shall  stand 
in  the  same  place  as  the  person 
himself  would  have  done  had  he 
been  living1. 


1.  The  first  rule  is,  that  inhe- 
ritances shall  lineally  descend  to 
the  issue  of  the  person  who  last 
died  entitled  in  infinitum. 

2.  A  second  general  rule  or  ca- 
non is,  that  the  male  issue  shall  be 
admitted  before  the  female. 

3.  A  third  rule  or  canon  of  de- 
scent is  this  :  that  where  there  are 
two  or  more  males  in  equal  degree, 
the  eldest  only  shall  inherit ;  but 
the  females  all  together. 

4.  A  fourth  rule  or  canon  of 
descents  is  this  :  that  the  lineal 
descendants  in  infinitum  of  any 
person  deceased  shall  represent 
their  ancestor  ;  that  is,  shall  stand 
in  the  same  place  as  the  person 
himself  would  have  done  had  lie 
been  living. 


fy)  Comm.  2  vol.  p,    t08 
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5.  A  fifth  rule  is,  that  on  failure 
of  lineal  descendants,  or  issue  of 
the  person  last  seised,  the  inherit- 
ance shall  descend  to  his  collateral 
relations,  being  of  the  blood  of 
the  first  purchaser,  subject  to  the 
three  preceding  rules. 


6.  A  sixth  rule  or  canon  is,  that 
the  collateral  heir  of  the  person 
last  seised  must  be  his  next  colla- 
teral kinsman  of  the  whole  blood. 


ACCORDING    TO    THE    XEV    LAW. 

5.  A  fifth  rule  is,  that  on  failure 
of  lineal  descendants,  or  issue  of 
the  person  last  entitled,  the  inheri- 
tance shall  ascend  and  descend  to 
the  lineal  ancestors,  and  to  the  col- 
lateral relations  of  the  purchaser. 

6.  A  sixth  rule  or  canon  is,  that 
the  nearest  lineal  ancestor  shall 
be  the  heir  of  the  purchaser,  in 
preference  to  any  of  the  descend- 
ants of  such  lineal  ancestor,  and 
to  more  remote  lineal  ancestors 
and  their  descendants  (other  than 
himself)  ;  and  the  descendants 
of  every  such  lineal  ancestor 
shall  succeed  next  after  or  in 
default  of  him ;  so  that  the  father 
shall  be  preferred  to  a  brother  or 
sister,  and  a  more  remote  lineal 
ancestor  to  any  of  his  issue  other 
than  a  nearer  lineal  ancestor  or  his 
issue  (q);  and  subject  to  this  rule 
and  to  the  next,  the  descent  to 
collaterals  shall  be  subject  to  the 
second,  third,   and  fourth  canons. 

7.  A  seventh  rule  is,  that  as 
between  collaterals  of  a  purchaser 
a  relation  of  the  half  blood  shall 
succeed  next  after  any  relation  in 
the  same  degree  of  the  whole  blood 
and  his  issue,  where  the  common 
ancestor  shall  be  a  male;  and  next 
after  the  common  ancestor  where 
such  common  ancestor  shall  be  a 
female. 

So  that  the  brother  of  the  half 
blood,  on  the  part  of  the  father, 
shall  inherit  next  after  the  sisters 
of  the  whole  blood   on  the  part  of 


(q)  Sect.  (i. 
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7.  The  seventh  and  last  rule  or 
canon  is,  that  in  collateral  in- 
heritances  the   male   stocks   shall 
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the  father  and  their  issue  ;  and  the 
brother  of  the  half  blood  on  the 
part  of  the  mother  shall  inherit 
next  after  the  mother  (r). 

The  collaterals  of  the  half  blood 
of  a  person  last  entitled,  who  was 
not  a  purchaser,  will  take  in  a 
course  of  descent  from  the  pur- 
chaser of  whose  whole  blood  they 
are,  by  force  of  the  direction  that 
in  every  case  the  descent  shall  be 
traced  from  the  purchaser. 

8.  The  eighth  and  last  rule  or 
canon  is,  that  in  lineal  ascending 
and  in  collateral  inheritances  the 


be  preferred  to  the  female — (that  male  stocks  shall  be  preferred  to 
is,  kindred  derived  from  the  blood  the  female  — (that  is,  the  male  an- 
of  the  male  ancestors,  however  cestors  and  kindred  derived  from 
remote,  shall  be  admitted  before  their  blood,  however  remote,  shall 
those  from  the  blood  of  the  fe-  be  admitted  before  female  ances- 
males,  however  near).  —  unless  tors  and  kindred  derived  from 
where  the  lands  have  in  fact  de-  their  blood,  however  near),  — un- 
scended  from  a  female.  less  where  the  lands  have  in  fact 

descended  from  a  female. 
Therefore,  under  the  new  law  (s),  none  of  the  maternal  ancestors  of  the 
person  from  whom  the  descent  is  to  be  traced  [viz.,  the  purchaser],  nor 
any  of  their  descendants,  are  capable  of  inheriting  until  all  his  paternal 
ancestors  and  their  descendants  shall  have  failed  ;  and  also  no  female 
paternal  ancestor  of  such  person,  nor  any  of  her  descendants,  is  or  are 
capable  of  inheriting  until  all  his  male  paternal  ancestors  and  their 
descendants  shall  have  failed;  and  no  female  maternal  ancestor  of  such 
person,  nor  any  of  her  descendants,  is  or  are  capable  of  inheriting  until 
all  his  male  maternal  ancestors  and  their  descendants  have  failed. 


22.  In  tracing  a  pedigree  under  the  act,  it  should  be 
borne  in  mind  that  a  man  may  be  a  purchaser  as  the 

(r)  Sect.  9;    the   words  of  the  the   mother  of   the    more    remote 

act.  male  ancestor  is  to  be  preferred  to 

(s)  Sect.  7;    the  words  of  the  the  mother  of  the  less  remote  male 

act;  and  see  s.  8,  st/jin*,  by  which  ancestor. 
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person  last  entitled  although  he  never  obtained  posses- 
sion of  the  estate  nor  received  any  of  the  rents,  and  that 
reversions  and  possessions,  and  even  possibilities,  are  now 
placed  on  the  same  footing.  The  ascending  line,  father, 
grandfather,  and  so  on,  in  the  scale,  take  in  the  place  of 
and  in  preference  to  their  descendants,  who  take  imme- 
diately in  succession  to  them,  just  as  if  they,  the  ances- 
tors, had  had  successive  estates  tail ;  therefore  if  a  son 
purchase  an  estate  and  die  without  issue,  leaving  a 
father,  brothers  and  sisters,  the  brothers  and  sisters  will 
now  be  postponed  to  the  father  (t).  And  the  half  blood 
are  now  admitted,  except  that  the  preference  is  given  to 
the  whole  blood  of  the  first  purchaser  as  between  his 
kindred  in  equal  degree  or  their  descendants. 

23.  In  the  common  case  of  a  son  purchasing  an  estate 
and  dying  intestate  leaving  issue,  and  also  having  bro- 
thers and  sisters  of  the  whole  blood,  and  also  brothers 
and  sisters  of  the  half  blood  on  the  part  of  his  father,  his 
own  issue  would  take  according  to  the  old  canons  of 
descent ;  upon  their  failure  the  new  law  would  operate, 
and  the  father  would  take  in  exclusion  of  all  the  bro- 
thers and  sisters  and  their  descendants,  who  of  course 
would  be  his  issue,  but  after  him  they  would  all  suc- 
ceed,— the  whole  blood  just  as  if  he  had  never  inter- 
vened, the  sons  before  the  daughters,  and  the  daughters 
all  together  ;  but  the  children  by  a  different  venter,  that 
is,  brothers  and  sisters  of  the  half  blood  to  the  purchaser, 
would  be  postponed  to  the  children  of  the  marriage  from 
which  the  purchaser  issued,  viz.,  to  brothers  and  sisters 
of  the  whole  blood  ;  and  the  issue  of  the  latter  would  be 
entitled  to  a  like  preference  with  their  parents  ;  and  the 
same  rule  would  prevail  in  each  step  of  the  ascending 
pedigree.     The  brothers  and  sisters  of  the  half  blood  on 

(0  1st  Report,  12. 
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the  part  of  the  mother  of  the  purchaser,  that  is,  her 
children  by  a  different  husband,  will  also  inherit,  but 
not  until  after  her,  and  she  is  postponed  until  all  the 
paternal  relations  are  exhausted. 

24.  The  letting  in  of  the  father  naturally  led  to  the 
admission  of  the  half  blood,  being  of  the  whole  blood  to 
him,  in  succession  to  him ;  and  brothers  and  sisters,  whose 
descent  from  each  other  is  no  longer  immediate,  they 
having  to  make  out  their  pedigree  through  him,  pro- 
perly enough  are  postponed  in  enjoyment  to  him,  and 
thus  the  object  of  letting  in  the  lineal  ancestors  and  the 
half  blood,  is  to  that  extent  happily  accomplished  with- 
out destroying  the  symmetry  of  the  law  of  descent. 

25.  But  suppose  the  father  to  be  the  purchaser,  and 
that  he  has  children  by  different  wives,  and  the  estate 
descends  to  his  son  by  his  first  wife,  a  question  would 
arise  whether  the  brothers  of  the  half  blood  to  the  de- 
ceased were  to  be  preferred  to  the  sisters  of  the  whole 
blood ;  and  it  seems  that  they  would,  for  now  the  descent 
is  to  be  traced  from  the  purchaser,  and  not  from  the 
person  last  seised  or  entitled,  and  the  brothers  of  the 
half  blood  of  the  person  last  entitled,  are  of  the  whole 
blood  of  the  purchaser.  The  case  does  not  fall  within 
the  9th  section,  which  provides  for  the  letting  in  of  the 
half  blood  :  that  provision  is,  that  any  person  related  to 
the  person  from  whom  the  descent  is  to  be  traced  by 
the  half  blood,  shall  be  capable  of  being  his  heir,  which 
does  not  embrace  this  ease.  But  the  case  seems  to 
depend  upon  the  2nd  section,  which  directs  in  every  case 
the  descent  to  be  traced  from  the  purchaser,  and  that 
by  its  own  force  lets  in  the  half  blood  of  the  person  last 
entitled,  being  of  the  whole  blood  of  the  purchaser.  So 
that  if  the  son  purchased,  his  sisters  of  the  whole  blood 
would  be  preferred  to  his  brothers  of  the  half  blood, 
whereas  if  his  father  purchased,  the  sisters  would  have 
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to  give  way  to  the  brothers  ;  and  the  same  rule  prevails 
in  every  descending  step  of  the  pedigree  from  the  pur- 
chaser, which  is  governed  by  the  2nd  section,  whilst  the 
ascending  steps  from  the  purchaser  are  regulated  by  the 
9th  section.  In  other  words,  every  descendant  of  a  pur- 
chaser will  take  as  heir  in  his  turn,  although  of  the  half- 
blood  of  the  person  last  entitled,  and  will  not  be  post- 
poned to  the  whole  blood;  therefore  where  the  grand- 
father was  the  purchaser,  and  the  person  last  entitled 
was  the  grandson,  who  died  without  issue,  his  uncle  of 
the  half  blood  would  be  preferred  to  his  aunt  of  the 
whole  blood. 


SECTION  III. 

OF    TITLE    BY    DEVISE. 


1.  Wills  not  within  the  act. 

2.  What  may  be  disposed  of  by 

will. 

4.  Operation  of  a  will. 

5.  Infant  cannot  make  a  will. 

6.  Married  women  may,  as  be- 

fore. 

8.  How  will  is  to  be  executed. 

9,  12.  Appointments  the  same  as 

wills. 

10.  Publication  xinneccssary. 

11.  Attestation. 

13.  Witnesses. 

14.  Incompetency  of  witnesses. 

16.  Marriage  a  revocation. 

17.  No    revocation    by  presump- 

tion. 


\i    2. 


18. 
19. 
20, 
21. 

22. 

23. 
24. 
26. 

28. 

29. 

30. 
32. 

13 
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Other  rexocation.- 

jLltcrations,  8$c. 

27.   Reviving  revoked  will. 

No  re-convcyuiivc  by  subse» 
quent  conveyance  or  act. 

Will  to  speak,  when. 

Cancellation. 

Change  of  estate. 

Modes  of  revocation. 

Lapsed  devises  fall  into  re- 
sidue. 

Copyhold  and  base/told  past 
with  freehold  n nder  gene- 
ral dt  rise. 

So  estates   subject  to  general 

powers. 

Fee  passes  without  words  of 

limitation. 

Die  without  issue,  §c. 
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34.  Devise  to  trustees  not  a  chat- 

tel interest. 

35.  Trustees    to    take    the   fee, 

when. 


37,  39.      Estates    tail    not     to 

lapse. 

38.  Gifts  to  children  leaving  issue 

not  to  lapse. 


1 .  The  act  for  the  amendment  of  the  laws  with  respect 
to  wills,  which  does  not  extend  to  any  will  made  before 
the  1st  January  1838,  nor  to  any  estate  pur  autre  vie 
of  any  person  who  died  before  that  day,  nor  to  Scot- 
land (a)  (I),  first  provides  as  to  what  property  a  man 
may  dispose  of  by  will ;  2,  by  whom  a  will  may  not  be 
made ;  3,  how  a  will  is  to  be  executed,  and  the  effect 
of  an  attestation  by  legatees  and  creditors ;  4,  how  a 
will  is  to  be  revoked  and  revived,  and  how  it  is  to 
operate ;  5,  the  operation  of  residuary  and  general  de- 
vises ;  6,  where  words  of  limitation  shall  be  supplied, 
and  the  construction  of  the  words  "  die  without  issue," 
&c,  and  of  devises  to  trustees ;  7,  where  devises  shall 
not  lapse ;  8,  when  the  act  is  to  operate ;  and  of  each  of 
these  in  its  order  (II). 

{a)   1  Vict.  c.  26. 

(I)  By  sect.  34,  it  is  enacted,  that  the  act  shall  not  extend  to  any 
will  made  before  the  1st  day  of  January  1838,  and  that  every  will  re- 
executed  or  republished,  or  revived  by  any  codicil,  shall  for  the  purposes 
of  the  act  In'  deemed  to  have  been  made  at  the  time  at  which  the  same 
shall  be  so  re-executed,  republished,  or  revived;  and  that  the  act  shall 
not  extend  to  any  estate  pur  autre  vie  of  any  person  who  shall  die 
before  the  1st  day  of  January  18.'!S.  And  by  sect.  35,  it  is  enacted, 
that  the  act  shall  not  extend  to  Scotland. 

(II)  By  sect.  I,  it  is  enacted,  that  the  words  and  expressions  here- 
inafter mentioned,  which  in  their  ordinary  signification  have  a  more 
confined  or  a  different  meaning,  shall  in  the  act,  except  where  the 
nature  of  the  provision  or  the  context  of  the  act  shall  exclude  such 
construction,    be    interpreted    as    follows;    (that    is   to   say,)    the    word 

will  "  shall  extend  to  a  testament,  and  to  a  codicil,  and  to  an 
appointment  by  will  or  by  writing  in  the  nature  of  a  will  in  exercise 
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1.  Of  the  property   which  may  be    disposed  of  by 
will. 

2.  Every  person  (a)  may  devise,  bequeath,  or  dispose 

(a)  Sect.  3. 


of  a  power,  and  also  to  a  disposition  by  will  and  testament  or  devise  of 
the  custody  and  tuition  of  any  child,  by  virtue  of  an  act  passed  in  the 
twelfth  year  of  the  reign  of  King  Charles  the  Second,  intituled  "  An 
Act  for  taking  away  the  Court  of  Wards  and  Liveries,  and  Tenures  in 
caplte,  and  by  Knights  Service,  and  Purveyance,  and  for  settling  a 
Revenue  upon  His  Majesty  in  lieu  thereof,"  or  by  virtue  of  an  act 
passed  in  the  parliament  of  Ireland  in  the  14th  and  15th  years  of 
the  reign  of  King  Charles  the  Second,  intituled  "  An  Act  for  taking 
away  the  Court  of  Wards  and  Liveries,  and  Tenures  in  capite,  and  by 
Knights  Service,"  and  to  any  other  testamentary  disposition;  and  the 
words  "  real  estate"  shall  extend  to  manors,  advowsons,  messuages, 
lands,  tithes,  rents,  and  hereditaments,  whether  freehold,  customary 
freehold,  tenant  right,  customary  or  copyhold,  or  of  any  other  tenure, 
and  whether  corporeal,  incorporeal,  or  personal,  and  to  any  undivided 
share  thereof,  and  to  any  estate,  right,  or  interest  (other  than  a  chattel 
interest)  therein;  and  the  words  "personal  estate"  shall  extend  to 
leasehold  estates  and  other  chattels  real,  and  also  to  monies,  shares  of 
government  and  other  funds,  securities  for  money  (not  being  real 
estates),  debts,  choses  in  action,  rights,  credits,  goods,  and  all  other 
property  whatsoever  which  by  law  devolves  upon  the  executor  or 
administrator,  and  to  any  share  or  interest  therein  ;  and  every  word 
importing  the  singular  number  only  shall  extend  and  be  applied  to 
several  persons  or  things  as  well  as  one  person  or  thing ;  and  every 
word  importing  the  masculine  gender  only  shall  extend  and  be  applied 
to  a  female  as  well  as  a  male. 

And  by  sect.  2,  it  is  enacted,  that  an  act  passed  in  the  32d  year  of  the 
reign  of  King  Henry  the  Eighth,  intituled  "  The  Act  of  Wills,  Wards, 
and  Primer  Seisins,  whereby  a  Man  may  devise  Two  Parts  of  his  Land  ;" 
and  also  an  act  passed  in  the  34th  and  35th  years  of  the  reign  of  the  said 

King  Henry  the  Eighth,  intituled  "  The  Bill  concerning  the  Explanation 
of  Wills;"  and  also  an  act  passed  in  the  parliament  of  Ireland,  in  the  10th 
year  of  the  reign  of  King  Charles  the  First,  intituled  "  An  Act  how 

Lands,  Tenements,  iVc.  may  be  disposed  by  Will  or  otherwise,  and  concern- 
ing Wards  and  Primer  Seisins;"  and  also  so  much  of  an  act  passed  in  the 
29th  year  of  the  reign  of  King  Charles  the  Second,  intituled  "  An  Act  for 

Prevention  of  Frauds  and  Perjuries,"  andof  an  act  passed  in  the  parliament 

R    3 


246  WHAT    MAY    BE 

of,  by  his  will  executed  in  manner  after  required,  all  real 
estate  and  all  personal  estate  which  he  shall  be  entitled 
to,  either  at  law  or  in  equity,  at  the  time  of  his  death, 
and  which,  if  not  so  devised,  bequeathed,  or  disposed 

of  Ireland  in  the  seventh  year  of  the  reign  of  King  William  the  Third, 
intituled  "  An  Act  for  Prevention  of  Frauds  and  Perjuries,"  as  relates 
to  devises  or  hequests  of  lands  or  tenements,  or  to  the  revocation  or 
alteration  of  any  devise  in  writing  of  any  lands,  tenements,  or  heredi- 
taments, or  any  clause  thereof,  or  to  the  devise  of  any  estate  pur  autre 
vie,  or  to  any  such  estate  heing  assets,  or  to  nuncupative  wills,  or  to 
the  repeal,  altering,  or  changing  of  any  will  in  writing  concerning  any 
coods  or  chattels  or  personal  estate,  or  any  clause,  devise,  or  bequest 
therein ;  and  also  so  much  of  an  act  passed  in  the  fourth  and  fifth  years 
of  the  reign  of  Queen  Anne,  intituled  "  An  Act  for  the  Amendment 
of  the  Law  and  the  better  Advancement  of  Justice,"  and  of  an  act 
passed  in  the  parliament  of  Ireland  in  the  sixth  year  of  the  reign  of 
Queen  Anne,  intituled  "  An  Act  for  the  Amendment  of  the  Law  and 
the  better  Advancement  of  Justice,"  as  relates  to  witnesses  to  nuncu- 
pative wills ;  and  also  so  much  of  an  act  passed  in  the  14th  year  of  the 
reign  of  Kin°-  George  the  Second,  intituled  "  An  Act  to  amend  the 
Law  concerning  Common  Recoveries,  and  to  explain  and  amend  an 
Act  made  in  the  29th  year  of  the  reign  of  King  Charles  the  Second, 
intituled  '  An  Act  for  Prevention  of  Frauds  and  Perjuries,' "  as  relates 
to  estates  pur  autre  vie;  and  also  an  act  passed  in  the  25th  year  of  the 
reign  of  King  George  the  Second,  intituled  "  An  Act  for  avoiding  and 
putting  ;in  end  to  certain  Doubts  and  Questions  relating  to  the  Attesta- 
tion of  Wills  and  Codicils  concerning  Real  Estates  in  that  Part  of 
Great  Britain  called  England,  and  in  His  Majesty's  Colonies  and 
Plantations  in  America,"  except  so  far  as  relates  to  His  Majesty's 
Colonies  and  Plantations  in  America;  and  also  an  act  passed  in  the 
parliament  of  Ireland  in  the  same  25th  year  of  the  reign  of  King  George 
the  Second,  intituled  "  An  Act  for  the  avoiding  and  putting  an  end  to 
certain  Doubts  and  Questions  relating  to  the  Attestation  of  Wills  and 
( 'odicils  concerning  Real  Estates;"  and  also  an  act  passed  in  the  55th 
year  of  the  reign  of  King  George  the  Third,  intituled  "  An  Act  to 
remove  certain  Difficulties  in  the  Disposition  of  Copyhold  Estates  by 
Will,"  shall  be  and  the  same  are  thereby  repealed,  except  so  far  as  the 
acts  or  any  of  them  respectively  relate  to  any  wills  or  estates 
pin  mih  i   in   to  which  the  act  does  not  extend, 
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of,  would  devolve  upon  the  heir  at  Law,  or  customary 
heir  of  him,  or,  if  he  became  entitled  by  descent,  of 
his  ancestor,  or  upon  his  executor  or  administrator ; 
and  this  power  extends  to  all  real  estate  of  the 
nature  of  customary  freehold  or  tenant  right,  or  cus- 
tomary or  copyhold,  notwithstanding  that  the  testator 
may  not  have  surrendered  the  same  to  the  use  of  his 
will,  or  notwithstanding  that,  being  entitled  as  heir, 
devisee,  or  otherwise  to  be  admitted  thereto,  he  shall 
not  have  been  admitted  thereto,  or  notwithstanding  that 
the  same,  in  consequence  of  the  want  of  a  custom  to 
devise  or  surrender  to  the  use  of  a  will  or  otherwise, 
could  not  at  law  have  been  disposed  of  by  will  if  the 
act  had  not  been  made,  or  notwithstanding  that  the 
same,  in  consequence  of  there  being  a  custom  that  a 
will,  or  a  surrender  to  the  use  of  a  will,  should  continue 
in  force  for  a  limited  time  only,  or  any  other  special 
custom,  could  not  have  been  disposed  of  by  will  accord- 
ing to  the  power  contained  in  the  act,  if  the  act  had 
not  been  made;  and  also  to  estates  pur  (nitre  vie,  whe- 
ther there  shall  or  shall  not  be  any  special  occupant 
thereof,  and  whether  the  same  shall  be  freehold,  cus- 
tomary freehold,  tenant  right,  customary  or  copyhold,  or 
of  any  other  tenure,  and  whether  the  same  shall  be  a 
corporeal  or  an  incorporeal  hereditament ;  and  also  to 
all  contingent,  executory,  or  other  future  interests  in 
any  real  or  personal  estate,  whether  the  testator  may  or 
may  not  be  ascertained  as  the  person  or  one  of  the 
persons  in  whom  the  same  respectively  may  become 
vested,  and  whether  he  may  be  entitled  thereto  under 
the  instrument  by  which  the  same  respectively  were 
created  or  under  any  disposition  thereof  by  deed  or 
will ;  and  also  to  all  rights  of  entry  for  conditions 
broken,  and  other  rights  of  entry  :  and  also  to  such  of 
the  same  estates,  interests,  and  rights  respectively,  and 
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other  real  and  personal  estate,  as  the  testator  may  be 
entitled  to  at  the  time  of  his  death,  notwithstanding 
that  he  may  become  entitled  to  the  same  subsequently 
to  the  execution  of  his  will  (I). 


(I)  By  sect.  4  it  is  provided,  that  where  any  real  estate  of  the 
nature  of  customary  freehold  or  tenant  right,  or  customary  or  copy- 
hold, might,  by  the  custom  of  the  manor  of  which  the  same  is 
holden,  have  been  surrendered  to  the  use  of  a  will,  and  the  testator 
shall  not  have  surrendered  the  same  to  the  use  of  his  will,  no  person 
entitled  or  claiming  to  be  entitled  thereto  by  virtue  of  such  will  shall 
be  entitled  to  be  admitted,  except  upon  payment  of  all  such  stamp 
duties,  fees,  and  sums  of  money  as  would  have  been  lawfully  due  and 
payable  in  respect  of  the  surrendering  of  such  real  estate  to  the  use  of 
the  will,  or  in  respect  of  presenting,  registering,  or  enrolling  such 
surrender,  if  the  same  real  estate  had  been  surrendered  to  the  use  of 
the  will  of  such  testator :  provided  also,  that  where  the  testator  was 
entitled  to  have  been  admitted  to  such  real  estate,  and  might,  if  he  had 
been  admitted  thereto,  have  surrendered  the  same  to  the  use  of  his 
will,  and  shall  not  have  been  admitted  thereto,  no  person  entitled  or 
claiming  to  be  entitled  to  such  real  estate  in  consequence  of  such  will 
shall  be  entitled  to  be  admitted  to  the  same  real  estate  by  virtue 
thereof,  except  on  payment  of  all  such  stamp  duties,  fees,  fine,  and 
sums  of  money  as  would  have  been  lawfully  due  and  payable  in  respect 
of  the  admittance  of  such  testator  to  such  real  estate,  and  also  of  all 
such  stamp  duties,  fees,  and  sums  of  money  as  would  have  been  law- 
fully due  and  payable  in  respect  of  surrendering  such  real  estate  to  the 
use  of  the  will,  or  of  presenting,  registering,  or  enrolling  such  sur- 
render, had  the  testator  been  duly  admitted  to  such  real  estate,  and 
afterwards  surrendered  the  same  to  the  use  of  his  will;  all  which 
stamp  duties,  i\~cs,  fine,  or  sums  of  money  due  as  aforesaid  shall  be 
paid  in  addition  to  the  stamp  duties,  fees,  fine,  or  sums  of  money 
dwo  or  payable  on  the  admittance  of  such  person  so  entitled  or 
claiming  to  be  entitled  to  the  same  real  estate  as  aforesaid.  By 
sect.  5,  it  is  enacted,  that  when  any  real  estate  of  the  nature  of 
customary  freehold  or  tenant  right,  or  customary  or  copyhold,  shall 
be  disposed  of  by  will,  the  lord  of  the  manor  or  reputed  manor  of 
which  Slid]  real  estate  is  holden,  or  his  steward,  or  tin-  deputy  of  such 
steward,   shall  can;-,   tin    nil!  by  which  such  disposition  shall  be  made. 
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3.  The  provisions  in  the  divisions  4,  5,  6,  which  fol- 
low, should  be  kept  in  view  in  considering  what  pro- 
perty will  pass  by  the  will.  We  have  already  had  oc- 
casion to  consider  how  the  statute  affects  devises  where 
estates  have  been  contracted  for  after  the  will  (b). 

4.  These  provisions,  it  has  been  observed  (c),  have 
greatly  enlarged  both  the  testamentary  power  over  es- 
tates and  the  operation  of  wills  in  passing  real  property. 
They  extend  a  man's  present  testamentary  power  over 

(b)  Supra,  vol.  1,  p.  295  ;  post,  (c)  H.  Sugd.  Wills,  78  ;  and  see 

ch.  15.  p.  80,  81. 

or  so  much  thereof  as  shall  contain  the  disposition  of  such  real  estate, 
to  he  entered  on  the  court  rolls  of  such  manor  or  reputed  manor ;  and 
when  any  trusts  are  declared  by  the  will  of  such  real  estate,  it  shall  not 
be  necessary  to  enter  the  declaration  of  such  trusts,  but  it  shall  be 
sufficient  to  state  in  the  entry  on  the  court  rolls  that  such  real  estate  is 
subject  to  the  trusts  declared  by  such  will ;  and  when  any  such  real 
estate  could  not  have  been  disposed  of  by  will  if  the  act  had  not  been 
made,  the  same  fine,  heriot,  dues,  duties,  and  services  shall  be  paid 
and  rendered  bv  the  devisee  as  would  have  been  due  from  the  customary 
heir  in  case  of  the  descent  of  the  same  real  estate,  and  the  lord  shall 
as  against  the  devisee  of  such  estate  have  the  same  remedy  for  re- 
covering-and  enforcing- such  fine,  heriot,  dues,  duties,  and  services  as 
he  is  now  entitled  to  for  recovering-  and  enforcing  the  same  from  or 
against  the  customary  heir  in  case  of  a  descent.  And  by  sect.  6,  it  is 
enacted,  that  if  no  disposition  by  will  shall  be  made  of  any  estate  pur 
autre  vie  of  a  freehold  nature,  the  same  shall  be  chargeable  in  the 
hands  of  the  heir,  if  it  shall  come  to  him  by  reason  of  special  occu- 
pancy, as  assets  by  descent,  as  in  the  case  of  freehold  land  in  fee 
simple  ;  and  in  case  there  shall  be  no  special  occupant  of  any  estate 
pur  autre  vie,  whether  freehold  or  customary  freehold,  tenant  right, 
customary  or  copyhold,  or  of  any  other  tenure,  and  whether  a  corporeal 
or  incorporeal  hereditament,  it  shall  go  to  the  executor  or  administrator 
of  the  party  that  had  the  estate  thereof  by  virtue  of  the  grant;  and 
if  the  same  shall  come  to  the  executor  or  administrator  either  by 
reason  of  a  special  occupancy  or  by  virtue  of  the  act,  it  shall  be  assets 
in  his  hands,  and  shall  go  and  be  applied  and  distributed  in  the  same 
manner  as  the  personal  estate  of  the  testator  or  intestate. 
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his  future  estates,  and  as  every  man's  will  is  now  to  be 
construed  with  reference  to  the  real  and  personal  estate 
comprised  in  it,  "to  speak  and  take  effect  as  if  it 
had  been  executed  immediately  before  the  death  of  the 
testator,  unless  a  contrary  intention  appear  by  the  will," 
a  general  devise  of  real  estate  will  pass  all  the  real 
estate  of  which  the  testator  may  be  seised  at  his  death. 
The  testamentary  power  is  also  extended  to  all  sorts  of 
customary  estates,  notwithstanding  any  adverse  customs. 
Executory  interests  are  made  devisable  whether  the  tes- 
tator may  or  may  not  be  ascertained  as  the  person,  or 
one  of  the  persons,  in  whom  the  estate  may  become 
vested.  So  that  if  there  be  a  contingent  remainder  or 
executory  devise  to  such  of  the  sons  of  Has  shall  survive 
him,  any  of  -his  sons  may  at  once  in  his  lifetime  devise 
such  interest  as  he  may  live  to  become  entitled  to. 
Rights  of  entry  of  any  nature  may  in  like  manner  be 
devised,  although  a  right  of  entry  for  a  condition  broken 
cannot  be  reserved  to  any  one  but  the  grantor  or  his 
heirs,  and  of  course  previously  was  not  devisable,  nor 
wTas  a  man's  right  of  entry  after  he  was  disseised.  The 
testamentary  power  is  now  complete. 

II.  By  whom  a  will  may  not  be  made.  The  provisions 
simply  are, 

5.  That  no  will  made  by  any  person  under  the  age  of 
twenty- one  years  shall  be  valid  (d). 

6.  That  no  will  made  by  any  married  woman  shall  be 
valid,  except  such  a  will  as  might  have  been  made  by  a 
married  woman  before  the  passing  of  the  act  (e). 

7.  The  act  leaves  the  old  law  to  operate  as  to  lunatics 
or  the  like  (/"),  but  it  prevents  an  infant  from  making 
a  will  even  under  a  power  of  personalty  (y). 

(d)  Sect.  7.  (/)  H.  Sugd.  Wills,  3. 

(e)  Sect.  8;   H.  Sugd.  Wills,  8.  (g)  \h.  5. 
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III.  How  a  will  is  to  be  executed,  and  the  effect  of  an 
attestation  by  creditors  and  legatees. 

8.  By  sect.  9,  it  is  enacted  that  no  will  shall  be  valid 
unless  it  shall  be  in  writing  and  executed  in  manner 
hereinafter  mentioned  ;  (that  is  to  say,)  it  shall  be  signed 
at  the  foot  or  end  thereof  by  the  testator,  or  by  some 
other  person  in  his  presence  and  by  his  direction  ;  and 
such  signature  shall  be  made  or  acknowledged  by  the 
testator  in  the  presence  of  two  or  more  witnesses  pre- 
sent at  the  same  time,  and  such  witnesses  shall  attest 
and  shall  subscribe  the  will  in  the  presence  of  the  tes- 
tator, but  no  form  of  attestation  shall  be  necessary. 

9.  And  by  sect.  10,  it  is  enacted,  that  no  appointment 
made  by  will,  in  exercise  of  any  power,  shall  be  valid, 
unless  the  same  be  executed  in  manner  before  required; 
and  every  will  executed  in  manner  before  required  shall, 
so  far  as  respects  the  execution  and  attestation  thereof, 
be  a  valid  execution  of  a  power  of  appointment  by  will, 
notwithstanding  it  shall  have  been  expressly  required 
that  a  will  made  in  exercise  of  such  power  should  be 
executed  with  some  additional  or  other  form  of  execu- 
tion or  solemnity  (I). 


(1)  Sect.  1 1 ,  provides,  that  any  soldier  being  in  actual  military  service, 
or  any  mariner  or  seaman  being  at  sea,  may  dispose  of  his  personal 
estate  as  he  might  have  done  before  the  making  of  the  act.  And  by 
sect.  32,  it  is  enacted,  that  the  act  shall  not  prejudice  or  affect  any 
of  the  provisions  contained  in  an  act  passed  in  the  eleventh  year  of  the 
reign  of  his  Majesty  King  George  the  Fourth,  and  the  first  year  of  the 
reign  of  his  late  Majesty  King  William  the  Fourth,  intituled  "  An  Act 
to  amend  and  consolidate  the  Laws  relating  to  the  Pay  of  the  Royal 
Navy,"  respecting  the  wills  of  petty  officers  and  seamen  in  the  royal 
navy,  and  non-commissioned  officers  of  marines,  and  marines,  so  far 
as  relates  to  their  wages,  pay,  prize-money,  bounty-money,  and  allow- 
ances, or  other  monies  payable  in  respect  of  services  in  Her  Majestv's 
navy. 
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10.  And  by  sect.  13,  it  is  provided,  that  every  will 
executed  in  manner  before  required,  shall  be  valid 
without  any  other  publication  thereof. 

1 1 .  This  great  alteration  requires  every  will  to  be  at- 
tested by  two  witnesses,  and  to  be  signed  at  the  foot,  and 
the  witnesses  must  both  be  present  during  the  transac- 
tion, and  sign  in  the  presence  of  the  testator,  and  it  would 
not  be  safe  to  dispense  with  their  signing  in  the  presence 
of  each  other  (h) ;  but  no  form  of  attestation  is  neces- 
sary ;  the  witnesses  are  required  to  attest  the  ceremony, 
which  of  course  is  to  be  performed  in  their  presence ; 
and  to  subscribe  the  will,  but  not  to  subscribe  any  attes- 
tation ;  on  the  contrary,  the  act  says,  but  no  form  of 
attestation  shall  be  necessary.  As  two  witnesses  are 
required,  the  very  subscription  of  their  names  proves  on 
the  face  of  it  that  they,  having  no  other  relation  to  the 
instrument,  sign  as  witnesses,  although  it  would  still  be 
necessary  to  prove  by  evidence  that  the  solemnities  were 
duly  performed.  But  instead  of  relying  upon  this  view 
of  the  act,  every  testamentary  paper  should  of  course 
have  a  proper  attestation. 

12.  The  act  alters  the  right  to  execute  even  existing 
powers  by  will,  as  required  by  the  instruments  creating 
them,  for  they  also  must  be  executed  like  common 
wills  (i). 

14.  By  sect.  14,  it  is  enacted,  that  if  any  person  who 
shall  attest  the  execution  of  a  will  shall  at  the  time  of 
the  execution  thereof  or  at  any  time  afterwards  be  in- 
eompetent  to  be  admitted  a  witness  to  prove  the  execu- 
tion thereof,  such  will  shall  not  on  that  account  be 
invalid  (I). 

(/<)  See  II.  Sugd.  Wills,  14-20.  (I)  Ibid,  21—26. 

I  I  By  sect.  15,  it  is  enacted,  that  if  any  person  shall  attest  the  exe- 
cution of  any  will  to  whom  or  to  whose  wife  or  husband  any  beneficial 
devise,  legacy,  estate,  interest,   gift,  or  appointment,  oi'  or  affecting 
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15.  The  witnesses  therefore  need  no  longer  be  credi- 
ble ones.  A  felon  or  an  insane  person  may  be  a  good 
witness.  It  has  been  remarked  upon  this  provision,  that 
a  witness  has  to  speak  to  the  sanity  of  the  testator,  and 
to  allow  an  insane  person  to  be  a  witness  is  a  mockery. 
The  term  witness  is  now  misapplied ;  a  lunatic  or  a 
felon  may  under  the  act  subscribe  a  will  as  a  witness, 
but  in  no  proper  sense  fills  that  character  (/.). 

IV.  How  a  will  is  to  be  revoked. 

16.  Every  will  (/)  made  by  a  man  or  woman  shall  be 
revoked  by  his  or  her  marriage  (except  a  will  made  in 
exercise  of  a  power  of  appointment,  when  the  real  or 
personal  estate  thereby  appointed  would  not  in  default 
of  such  appointment  pass  to  his  or  her  heir,  customary 
heir,  executor,  or  administrator,  or  the  person  entitled 

(70  H.  Sugd.  Wills,  37.  (I)  Sect.  18. 


any  real  or  personal  estate  (other  than  and  except  charges  and 
directions  for  the  payment  of  any  debt  or  debts),  shall  be  thereby  given 
or  made,  such  devise,  legacy,  estate,  interest,  gift,  or  appointment  shall, 
so  far  only  as  concerns  such  person  attesting  the  execution  of  such 
will,  or  the  wife  or  husband  of  such  person,  or  any  person  claiming 
under  such  person  or  wife  or  husband,  be  utterly  null  and  void,  and 
such  person  so  attesting  shall  be  admitted  as  a  witness  to  prove  the 
execution  of  such  will,  or  to  prove  the  validity  or  invalidity  thereof, 
notwithstanding  such  devise,  legacy,  estate,  interest,  gift,  or  appoint- 
ment mentioned  in  such  will.  Sect.  16  enacts,  that  in  case  by 
any  will  any  real  or  personal  estate  shall  be  charged  with  any  debt  or 
debts,  and  any  creditor,  or  the  wife  or  husband  of  any  creditor,  whose 
debt  is  so  charged,  shall  attest  the  execution  of  such  will,  such  cre- 
ditor notwithstanding  such  charge  shall  be  admitted  a  witness  to  prove 
the  execution  of  such  will,  or  to  prove  the  validity  or  invalidity  thereof. 
And  by  sect.  17,  it  is  enacted,  that  no  person  shall,  on  account  of  his 
being  an  executor  of  a  will,  be  incompetent  to  be  admitted  a  witness  to 
prove  the  execution  of  such  will,  or  a  witness  to  prove  the  validity  or  in- 
validity thereof. 
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as  his  or  her  next  of  kin,  under  the  statute  of  distribu- 
tions). 

17.  But  no  will  shall  be  revoked  by  any  presumption 
of  an  intention  on  the  ground  of  an  alteration  in  circum- 
stances (m). 

18.  And  no  will  or  codicil,  or  any  part  thereof,  shall 
be  revoked  otherwise  than  as  aforesaid,  or  by  another 
will  or  codicil  executed  in  manner  before  required,  or 
by  some  writing  declaring  an  intention  to  revoke  the 
same,  and  executed  in  the  manner  in  which  a  will  is 
before  required  to  be  executed,  or  by  the  burning, 
tearing,  or  otherwise  destroying  the  same  by  the  testator, 
or  by  some  person  in  his  presence  and  by  his  direction, 
with  the  intention  of  revoking  the  same  (n). 

19.  And  no  obliteration,  interlineation,  or  other 
alteration  made  in  any  will  after  the  execution  thereof 
shall  be  valid  or  have  any  effect,  except  so  far  as  the 
words  or  effect  of  the  will  before  such  alteration  shall 
not  be  apparent,  unless  such  alteration  shall  be  executed 
in  like  manner  as  before  required  for  the  execution  of 
the  will ;  but  the  will,  with  such  alteration  as  part  thereof, 
shall  be  deemed  to  be  duly  executed  if  the  signature 
of  the  testator  and  the  subscription  of  the  witnesses  be 
made  in  the  margin  or  on  some  other  part  of  the  will 
opposite  or  near  to  such  alteration,  or  at  the  foot  or  end 
of  or  opposite  to  a  memorandum  referring  to  such  alter- 
ation, and  written  at  the  end  or  some  other  part  of 
the  will  (0). 

20.  No  will  or  codicil,  or  any  part  thereof,  which  shall 
be  in  any  manner  revoked,  shall  be  revived  otherwise 
than  by  the  re-execution  thereof,  or  by  a  codicil  exe- 
cuted in  manner  before  required,  and  showing  an  in- 

(m)   Sect.  ID.  (0)  Sect.  21. 

n     Sect.  20. 
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tention  to  revive  the  same  ;  and  when  any  will  or  codieil, 
which  shall  be  partly  revoked,  and  afterwards  wholly 
revoked,  shall  be  revived,  such  revival  shall  not  extend 
to  so  much  thereof  as  shall  have  been  revoked  before 
the  revocation  of  the  whole  thereof,  unless  an  intention 
to  the  contrary  shall  be  shown  (k). 

21.  And  no  conveyance  or  other  act  made  or  done 
subsequently  to  the  execution  of  a  will  of  or  relating 
to  any  real  or  personal  estate  therein  comprised,  except 
an  act  by  which  such  will  shall  be  revoked  as  aforesaid, 
shall  prevent  the  operation  of  the  will  with  respect  to 
such  estate  or  interest  in  such  real  or  personal  estate  as 
the  testator  shall  have  power  to  dispose  of  by  will  at  the 
time  of  his  death  (7). 

22.  Every  will  shall  be  construed,  with  reference  to 
the  real  estate  and  personal  estate  comprised  in  it,  to 
speak  and  take  effect  as  if  it  had  been  executed  imme- 
diately before  the  death  of  the  testator,  unless  a  contrary 
intention  shall  appear  by  the  will  (m). 

23.  It  should  be  kept  in  view,  that  merely  cancelling 
a  will,  will  not  revoke  it,  but  that  the  act  of  cancellation 
must  be  executed  as  a  proper  will,  to  give  effect  to  it  as 
a  revocation  (w). 

24.  And  now  no  revocation  will  be  effected  by  change 
of  estate  as  to  the  devisable  interest  in  the  testator  at 
his  death  (o). 

25.  But  marriage  of  either  a  man  or  woman  will 
operate  a  revocation  (p). 

20.  There  are  now  only  four  modes  in  which  a  will 
can  be  revoked,  viz.,  1,  by  another  inconsistent  will  or 
writing  executed  in  the  same  manner  as  the  original  will ; 
2,  by  burning  or  any  other  act  of  the  same  nature  ; 

{k)  Sect.  22.  (ra)See  II.  Sugd.  Wills,  45— 48. 

(/)  Sect.  23.  (o)  lb.  51. 

(i»)  Sec!    24.  (/;)    lb.  55—60. 
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3,  by  the  disposition  of  the  property  by  the  testator 
in  his  lifetime  ;  4,  by  marriage.  By  the  1st  and  3d  of 
these  modes  the  will  may  be  revoked  either  entirely  or 
in  part ;  by  the  2d  and  last,  the  revocation  will  be 
complete  (o). 

2/-  The  operation  of  the  act,  in  regard  to  the  revival 
of  revoked  wills,  is  not  free  from  difficulty  ( p)  ;  but  I 
shall  only  observe,  that  a  will  executed  before  1838 
is  within  the  act  if  duly  republished  (q). 

V.  The  operation  of  residuary  and  general  devises. 

28.  Unless  a  contrary  intention  shall  appear  by  the 
will,  such  real  estate  or  interest  therein  as  shall  be  com- 
prised or  intended  to  be  comprised  in  any  devise  in  such 
will  contained,  which  shall  fail  or  be  void  by  reason  of 
the  death  of  the  devisee  in  the  lifetime  of  the  testator, 
or  by  reason  of  such  devise  being  contrary  to  law  or 
otherwise  incapable  of  taking  effect,  shall  be  included  in 
the  residuary  devise  (if  any)  contained  in  such  will(r). 

29.  And  a  devise  of  the  land  of  the  testator,  or  of 
the  land  of  the  testator  in  any  place  or  in  the  occupa- 
tion of  any  person  mentioned  in  his  will,  or  otherwise 
described  in  a  general  manner,  and  any  other  general 
devise  which  would  describe  a  customary,  copyhold,  or 
leasehold  estate  if  the  testator  had  no  freehold  estate 
which  could  be  described  by  it,  shall  be  construed  to 
include  the  customary,  copyhold,  and  leasehold  estates 
of  the  testator,  or  his  customary,  copyhold,  and  leasehold 
estates,  or  any  of  them,  to  which  such  description  shall 
extend,  as  the  case  may  be,  as  well  as  freehold  estates, 
unless  a  contrary  intention  shall  appear  by  the  will  (.v). 

(o)    Heal   P.  C,    4th  Report;  {<])  lb.  p.  70. 

II.  Sugd.  Wills,  Hi).  (/•)  Soct.  2",. 

(/>)  lb.  eh.  5,  p.  61.  (s)  Sect.  26. 
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30.  A  general  devise  of  the  real  estate  of  the  testator, 
or  of  the  real  estate  of  the  testator  in  any  place  or  in  the 
occupation  of  any  person  mentioned  in  his  will,  or  other- 
wise described  in  a  general  manner,  shall  be  construed 
to  include  any  real  estate,  or  any  real  estate  to  which 
such  description  shall  extend  (as  the  case  may  be),  which 
he  may  have  power  to  appoint  in  any  manner  he  may 
think  proper,  and  shall  operate  as  an  execution  of  such 
power,  unless  a  contrary  intention  shall  appear  by  the 
will ;  and  in  like  manner  a  bequest  of  the  personal  estate 
of  the  testator,  or  any  bequest  of  personal  property  de- 
scribed in  a  general  manner,  shall  be  construed  to  include 
any  personal  estate,  or  any  personal  estate  to  which  such 
description  shall  extend  (as  the  case  may  be),  which 
he  may  have  power  to  appoint  in  any  manner  he  may 
think  proper,  and  shall  operate  as  an  execution  of  such 
power,  unless  a  contrary  intention  shall  appear  by  the 
will(r). 

31.  These  clauses  greatly  enlarge  the  testamentary 
power — lapsed  devises  fall  into  the  residue — and  a 
general  gift  of  land  will  pass  land  of  every  tenure,  and 
execute  a  power  as  well  as  pass  an  interest  (.?). 

VI.  Where  words  of  limitation  shall  be  supplied,  and 
the  construction  of  the  words  "  die  without  issue,1'  &c, 
and  of  devises  to  trustees. 

32.  Where  any  real  estate  shall  be  devised  to  any 
person  without  any  words  of  limitation,  such  devise  shall 
be  construed  to  pass  the  fee  simple,  or  other  the  whole 
estate  or  interest  which  the  testator  had  power  to  dis- 
pose of  by  will  in  such  real  estate,  unless  a  contrary 
intention  shall  appear  by  the  will  (t). 

0)  Sect.  27.  (0  Sect.  28. 

(s)  H.  Sugd.  Wills.  82—87. 
VOL.   II.  S 
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33.  In  any  devise  or  bequest  of  real  or  personal  estate 
the  words  "  die  without  issue,"  or  "  die  without  leaving 
issue,"  or  "  have  no  issue,"  or  any  other  words  which 
may  import  either  a  want  or  failure  of  issue  of  any  per- 
son in  his  lifetime  or  at  the  time  of  his  death,  or  an 
indefinite  failure  of  his  issue,  shall  be  construed  to  mean 
a  want  or  failure  of  issue  in  the  lifetime  or  at  the  time 
of  the  death  of  such  person,  and  not  an  indefinite  failure 
of  his  issue,  unless  a  contrary  intention  shall  appear  by 
the  will,  by  reason  of  such  person  having  a  prior  estate 
tail,  or  of  a  preceding  gift,  being,  without  any  implica- 
tion arising  from  such  words,  a  limitation  of  an  estate 
tail  to  such  person  or  issue,  or  otherwise  ;  provided,  that 
the  act  shall  not  extend  to  cases  where  such  words  as 
aforesaid  import  if  no  issue  described  in  a  preceding  gift 
shall  be  born,  or  if  there  shall  be  no  issue  who  shall  live 
to  attain  the  age  or  otherwise  answer  the  description 
required  for  obtaining  a  vested  estate  by  a  preceding 
gift  to  such  issue  (u). 

34.  And  where  any  real  estate  (other  than  or  not  be- 
ing a  presentation  to  a  church)  shall  be  devised  to  any 
trustee  or  executor,  such  devise  shall  be  construed  to 
pass  the  fee  simple  or  other  the  whole  estate  or  interest 
which  the  testator  had  power  to  dispose  of  by  will  in 
such  real  estate,  unless  a  definite  term  of  years,  abso- 
lute or  determinable,  or  an  estate  of  freehold,  shall 
thereby  be  given  to  him  expressly  or  by  implica- 
tion (cl). 

35.  And  where  any  real  estate  shall  be  devised  to  a 
trustee,  without  any  express  limitation  of  the  estate  to 
be  taken  by  such  trustee,  and  the  beneficial  interest  in 
such  real  estate,  or  in  the  surplus  rents  and  profits 
thereof,  shall   not  be  given  to  any  person  for  life,  or 

I  u    Sect.  29.  (.r)  Sect.  30. 
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such  beneficial  interest  shall  be  given  to  any  person  for 
life,  but  the  purposes  of  the  trust  may  continue  beyond 
the  life  of  such  person,  such  devise  shall  be  construed 
to  vest  in  such  trustee  the  fee  simple,  or  other  the  whole 
legal  estate  which  the  testator  had  power  to  dispose  of 
by  will  in  such  real  estate,  and  not  an  estate  determin- 
able when  the  purposes  of  the  trust  shall  be  satis- 
fied^). 

36.  The  fee,  therefore,  will  now  pass  by  devise  with- 
out words  of  limitation,  but  where  there  are  devises  over 
this  provision  will,  it  seems,  introduce  much  difficulty  (~ ) ; 
and  the  act  is  so  framed  as  to  create  great  embarrass- 
ment as  to  its  meaning,  in  many  cases,  in  regard  to  the 
operation  of  the  words  "  die  without  issue"  («). 

VII.  Where  the  devise  shall  not  lapse. 

3/ .  Where  any  person  to  whom  any  real  estate  shall 
be  devised  for  an  estate  tail,  or  an  estate  in  quasi  entail 
shall  die  in  the  lifetime  of  the  testator  leaving  issue  who 
would  be  inheritable  under  such  entail,  and  any  such 
issue  shall  be  living  at  the  time  of  the  death  of  the  tes- 
tator, such  devise  shall  not  lapse,  but  shall  take  effect 
as  if  the  death  of  such  person  had  happened  immedi- 
ately after  the  death  of  the  testator,  unless  a  contrary 
intention  shall  appear  by  the  will  (b). 

38.  And  where  any  person  being  a  child  or  other  issue 
of  the  testator  to  whom  any  real  or  personal  estate 
shall  be  devised  or  bequeathed  for  any  estate  or  in- 
terest not  determinable  at  or  before  the  death  of  sueh 
person  shall  die  in  the  lifetime  of  the  testator  leaving 
issue,  and  any  sueh  issue  of  such  person  shall  be  living 
at  the  time  of  the  death  of  the  testator,  such  devise 
or  bequest  shall  not  lapse,  but  shall  take  effect  as  if  the 

(y)  Sect.  3-2.  («)  lb.  95—106 

(2)  See  II.  Sugd.  Wills,  90.  {b)  Sect.  :V2. 
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death  of  such  person  had  happened  immediately  after 
the  death  of  the  testator,  unless  a  contrary  intention 
shall  appear  by  the  will  (c). 

39.  These  are  great  alterations  in  the  old  law :  the  first 
clause  as  to  estates  tail  is  general — that  is,  applies  to 
every  such  devise  ;  but  it  seems  that  some  of  the  same 
issue  who  were  living  at  the  devisee's  death  must  also 
be  living  at  the  testator's  death  to  bring  the  statute  into 
operation  ;  the  second  provision  is  confined  to  children 
or  other  issue  of  the  testator,  and  it  seems  that  it  gives 
the  property  to  the  legatee  himself,  and  not  to  his  issue, 
and  that  his  will  will  pass  it,  although  he  die  in  the 
lifetime  of  the  original  testator  (d). 


(c)  Sect.  33. 


(f/)  See  H.  Sugd.  Wills,  106—118. 
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1.  Equitable  tenant  to  the  prae- 
cipe with  legal  estatt . 

3.  New  law  :    3  §•  4    Will  4, 
c.  74. 

I.    Where  defects  in   existing 
recoveries  are  amended. 

5.  Ancient  demesne. 

6.  Court  without  jurisdiction. 

7.  Errors  apparent    from    deed 

amended  in  fines. 

8.  So  in  recoveries. 

9.  How  arii  (I  upon. 

10.  Recoveries  defective  rendered 
valid. 


II.  What  the  act  abolishes. 

12.  Fines  and  recoveries. 

13.  Warranties  by  tenant  in  tail. 

14.  Statute  as  to  estates   tail  ex 

prov.  viri. 

III.  How  existing-  agreements 

are  to  be  performed. 

15.  By  deeds  under  the  statute. 

IV.  The  power   of  tenant  in 

tail. 

I  6.   He  can  acquire  the  fee  simple. 

1 7.  Against  whom. 

18.  Estates   tail  in   contingency, 

or  divested. 
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19.  Persons  taking  in  defeasance 
of  the  estate  tail. 

21.  Roper  v.  Halifax. 

23,  26.   Poivers. 

24.  Lord  Scarborough's  case. 

26.  Prior  estate,  to  pass,  must  be 

conveyed. 

27.  Any  disposition  effectual. 

28.  Contracts :  charges,  fyc. 

29.  Contracts  may  be  enforced. 

31.  Confirmation  of  voidable  es- 

tate. 

32.  Base  fee  may  be  enlarged. 

V.  Of  the  effect  of  partial  dis- 

positions. 

33.  Mortgage,  SfC,  limited  estate, 

operate  variously. 

34.  Explanation. 

VI.  Protector. 

36.  What  prior  estate  gives  the 

office. 

37.  Undivided  shares  :    husband 

and  wife. 

38.  Estates  by  confirmation  give 

the  rig  lit. 

39.  Lessees  at   a   rent,    dowress, 

bare  trustee  or  representa- 
tives, not  entitled. 

40.  Savings  of  rights  under  ex- 

isting se  1 1  It:  m  en  ts. 

4 1 .  Where  a  seller  of  a  re  ma  inder 

may  bar  it. 

42.  Where   a  protector   may   be 

appointed. 

43.  73.   Saving  of  right  of  bare 

trustees. 

44.  Lunatics,     traitors,    infants, 

§c.    represented   by    L.  C. 
or  Court  of  Chanct  ry. 

45.  Decisions  in  cases  of  lunacy. 

VII.  Of  the  office  and  power 
of  a  protector. 

Ax.).   His  consent  necessary. 
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51.  Uncontrollable. 

52.  Consent  cannot  be  revoked. 

53.  Married  woman's  consent. 

VIII.  Where  a  base  fee  shall 
be  enlarged  without  deed. 

54.  Where  it  is  united  with   the 

base  fee,  and  no  interme- 
diate estate. 

IX.  What  deeds  are  to  be  exe- 

cuted. 

55.  A  deed  of  conveyance  :  mar- 

ried woman. 

56.  Protector,  how  to  consent. 

57.  Enrob?ient. 

58.  Leases  for  a  certain  term,  SfC 

exempted  from  enrolment. 

59.  How  conveyance  operates. 

60.  Equitable   jurisdiction     ex- 

cluded. 

X.  Review   of  the    preceding 

provisions. 

61.  Tenant   in    tail   may    create 

base  fee  not  under  the  sta- 
tu te. 

62.  Retains  his  old  power  by  the 

substitute  :  greater  power 
in  one  case. 

63.  Appointments. 

64.  Issue  in  tail. 

65.  Protectors  by  estate. 

66.  Nature  of  estate. 

67.  Bare  trustees  excluded:  ope- 

ration of  act  considered. 

68.  Assigns  excluded :   like  consi- 

deration. 

69.  Power  of  tenant  in  tail  en- 

larged. 

70.  Power  of  Lord  Chancellor. 

71.  Savings    in    existing    settle- 

ments. 

72.  Where  a  remainder  has  been 

s<> lei. 
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73.  Saving  of  right  of  bare  trus- 

tee. 

74.  Error  in  dates. 

76.  Protector  by  appointment. 

77.  Limit  of  power. 

78.  Nature  of  office. 

79.  Purchaser's  title  under  act. 

XI.  Of  copyholds. 

80.  Legal  and  equitable  tenants 

in    tail,    hoiv    to   convey  : 
consent  of  protectors. 

81.  Where  the  consent  is  not  by 

deed. 

82.  Equitable  tenant  in  tail. 

83.  Prior  purchaser  without  no- 

tice protected. 

84.  Enrolment. 

XII.  Of  bankrupts. 

8  5 .  Ex  ten  t  of  repea  I. 

86.  Power  of  commissioners  over 

estates  tail  and  base  fees. 

87.  Consent  of  protector. 

88.  Base   fee   in  purchaser   en- 

larged by  act. 

89.  Where   voidable    estate    con- 

firmed by  act  of  co?nmis- 
sioner. 

90.  Saving    of  right   of  a  pur- 

chaser without  express  no- 
tice. 

91.  Bankrupt's  estate. 

92.  Effect  of  bankrupt's  death. 

93.  Equitable  estate  in  copyholds. 

XIII.  Of  money. 

94.  Treated  as  land. 

95.  Lands  to  be  sold,  SfC.  in  Ire- 

land. 


XIV.  Of  dispositions  by  mar- 
ried women. 

96.  Power  of  married  woman 

not  tenant  in  tail. 

97.  May  release  right  of  dower. 

98.  Powers :  deeds. 

99.  Surrenders  of  copyholds. 

100.  Power  to  dispense  with  hus- 

band's concurrence. 

101.  Enrolment,  §c.  of  deeds  ex- 

ecuted by  her  as  tenant  in 
tail,  protector  or  owner. 

XV.  Of  enrolments  and  ac- 
knowledgments of  deeds, 
and  of  confirming  a  pur- 
chaser's voidable  estate. 

102.  Acknowledgment    tmneces- 

sary. 

103.  Operation  of  enrolment. 

104.  Conflicting    rights   of  pur- 

chasers. 

105.  Policy   and  frame  of   the 

act. 

XVI.  Of  the  act  relating  to 
Ireland. 

107.  Operates,    from   what   pe- 

riod. 

108.  Extends  to  contingent  inte- 

rests. 

109.  Rights   of  Crown  partially 

saved  in  English  act. 

110.  To    what    extent    saved    in 

Irish  act. 

111.  The  like  in  bankruptcy  and 

money  entailed. 

113.  Confirmation    of    voidable 

estate. 

114.  Married  woman  s  power. 

116.   General   power    to    convey 
contingent  interests. 


1.  There  is  a  serious  objection  frequently  taken  to 
titles,  which  it  may  not  be  improper  to  consider  in  this 
place. 
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The  objection  to  which  I  allude  is,  that  an  equitable 
recovery  is  void  where  the  equitable  tenant  to  the  prae- 
cipe has  the  legal  estate.  In  support  of  this  objection, 
it  is  urged,  that  where  the  legal  freehold  is  limited  to 
one  for  life,  with  an  equitable  remainder  to  the  heirs 
of  his  body,  the  estates  cannot  coalesce  so  as  to  make 
the  parent  tenant  in  tail,  notwithstanding  that  he  has 
the  beneficial,  and  consequently  the  equitable  estate  for 
life  ;  and  therefore,  upon  the  same  principle,  the  legal 
tenant  for  life  cannot  be  considered  as  seised  of  an 
equitable  estate,  distinct  from  his  legal  estate,  so  as  to 
support  the  recovery  as  a  good  equitable  recovery. 

In  answer  to  this  argument,  it  may  be  said,  that  the 
reason  why  the  equitable  remainder  to  the  heirs  of  the 
body  cannot  coalesce  with  the  legal  estate  for  life  is,  that 
the  rule  in  Shelby's  case  requires  both  estates  to  be  legal. 
This  is  an  imperative  rule  of  law,  which  courts  of  equity 
can  no  more  depart  from  than  they  can  alter  the  rules  of 
descent.  Equity,  however,  follows  the  law  ;  and,  there- 
fore, if  both  estates  are  equitable,  they  will  unite  in  the 
same  manner  as  if  they  were  legal  estates.  But  as  Mr. 
I'Yarne,  with  his  usual  ability,  observes,  when  both  the 
estates  are  not  legal,  the  application  of  a  legal  construc- 
tion, or  operation  of  a  rule  of  law,  which  must  equally 
affect  both,  seems  to  be  excluded  by  one  of  the  objects  of 
that  construction  not  being  a  subject  of  legal  cognizance. 
So  when  both  are  not  equitable  estates,  their  combination 
seems  to  be  out  of  the  reach  of  an  equitable  construction 
to  which  one  of  the  estates  is  not  adapted  (a). 

Now  this  difficulty  does  not  occur  in  the  principal 
case.  The  equitable  estate  tail  has  no  existence  in  con- 
templation of  law,  but  depends  wholly  on  the  rules  of 
equity  for  its  support.     And  therefore  there  is  no  rule  of 

(«)  Cont.  Remainders,  p.  78,  5th  edit. 

s     1 
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law  which  says  that  the  recovery  shall  be  void.  Equity, 
with  respect  to  equitable  recoveries,  adheres  as  nearly 
as  may  be  to  the  mode  of  barring  entails  prescribed  by 
the  law.  In  this  instance  the  analogy  is  strictly  pre- 
served, for  the  tenant  to  the  prcecipe  has  the  equitable 
estate  of  freehold.  And  if  a  court  of  equity  were  to 
hold  a  recovery  bad,  on  the  ground  of  the  equitable 
tenant  to  the  prcecipe  having  the  legal  estate,  it  would 
only  make  another  deed  necessary.  The  tenant  for  life 
would  convey  to  a  third  person  in  trust  for  himself, 
before  he  made  a  tenant  to  the  prcecipe,  and  by  this 
simple  expedient  vanquish  the  objection. 

In  a  manuscript  opinion,  given  by  Mr.  Fearne,  on 
this  point,  in  which  he  held  the  recovery  to  be  good, 
although  the  equitable  tenant  to  the  prcecipe  had  the 
legal  estate,  he  first  adverts  to  the  analogy  preserved 
between  legal  and  equitable  recoveries,  and  then  pro- 
ceeds thus :  "  The  principle  applies  with  no  less  force, 
where  we  suppose  the  tenant  for  life  to  be  of  the  legal 
estate,  for  his  own  benefit.  For  then  the  equitable  interest 
is  involved  in  the  legal ;  and  of  consequence  all  that  is  re- 
quired by  the  said  rule  of  analogy  is  had  in  his  concurrence, 
viz.  the  concurrence  of  the  person  entitled  to  the  bene- 
ficial interest  or  pernancy  of  the  profits  of  the  immediate 
estate  of  freehold.  If  the  concurrence  of  a  person 
entitled  to  the  mere  beneficial  interest  of  freehold  will 
answer  the  rule  of  analogy  to 'the  requisite  extent  for 
barring  equitable  estates  tail  and  remainders,  can  there 
be  a  doubt  in  regard  to  the  competency  of  the  person 
entitled  not  merely  to  that  degree  of  interest,  but  to  a 
comprehending  greater  estate,  adequate  even  to  the 
purpose  of  barring  legal  estates  and  remainders  ?  The 
analogy  supposes  that  a  recovery  by  an  equitable  tenant 
in  tail  will  bar  the  equitable  estate  tail  and  remainders, 
and  reversion, even  where,  if  the  estate  tail  and  remainders 
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had  been  legal,  such  recovery  would  not  have  barred  them 
for  want  of  a  legal  tenant  to  the  praecipe ;  because  that 
analogy  in  the  one  case  substitutes  an  equitable  tenant 
in  the  place  of  a  legal  one  in  the  other.  Now,  can  the 
same  rule  of  analogy  ever  deny  to  a  recovery  by  a 
tenant  in  tail  of  an  equitable  estate  the  same  effect  in 
barring  his  estate  tail  and  the  subsequent  equitable 
remainders  and  reversion,  as  it  would  have  had  if  all 
those  estates  had  been  legal  ?  Such  a  doctrine  would 
be  outrunning  the  analogy,  and  the  very  ground  for  its 
adoption,  in  disabling  those  very  persons  from  barring 
equitable  estates  tail  and  remainders,  who  might  have 
barred  them  if  they  had  been  legal  instead  of  equitable. 
This  would  scarcely  be  reconcileable  with  the  well-known 
maxim  of  cequitas  sequitur  legem.'''' 

If  the  objection  cannot  be  supported  upon  principle, 
much  less  can  it  be  sustained  upon  authority.  On  the 
one  hand,  it  has  never  been  said  that  such  a  recovery 
is  void,  except  in  the  case  of  Shapland  v.  Smith  (b), 
where  Lord  Thurlow  is  made  to  say,  that  Christopher  had 
only  an  equitable  estate  for  life,  and  the  subsequent 
estate  being  executed,  he  had  an  equitable  estate  for 
life,  and  a  legal  remainder  in  tail,  which  could  not  unite  ; 
and  of  course  there  could  not  be  a  good  tenant  to  the 
pracipe,  and  the  recovery  suffered  was  void ;  it  being 
necessary,  in  order  to  make  a  good  tenant  to  tlneprcecipe, 
that  there  should  be  a  legal  estate  for  life,  with  a  legal 
reversion  in  tail,  or  an  equitable  estate  for  life,  with  an 
equitable  reversion  in  tail.  Upon  the  latter  dirt  inn,  Mr. 
I'Yarne,  in  the  opinion  before  referred  to,  observes,  that 
he  could  not  hesitate  in  imputing  it  to  the  same  inac- 
curacy or  misapprehension  of    the  reporter  to  which 

(6)  1  Bro.  C.  C.  78. 
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other  unwarrantable  positions  in  the  same  case  must,  as 
he  conceived,  be  ascribed.  That  case  came  before  the 
Court  in  consequence  of  his  opinion,  taken  by  the 
intended  purchaser,  in  which  he  had  objected  to  the 
title  on  the  ground  of  Shapland's  taking  only  an  equitable 
estate  for  life,  and  the  limitation  to  the  heirs  of  his  body 
operating  as  a  contingent  legal  remainder  to  such  heirs  ; 
the  equitable  and  legal  estates  being  incapable  of  that 
mi  ion  which  was  requisite  to  vest  the  latter  at  all  in  him, 
or  give  him  an  estate-tail  of  any  kind.  Baron  Eyre 
inclined  against  the  objection ;  but  on  a  re-hearing 
Lord  Thurlow  admitted  it,  and  the  insufficiency  of  the 
recovery  depended,  as  he  (Mr.  F.)  understood,  not  on 
the  want  of  a  good  tenant  to  the  praecipe,  but  the  want  of 
an  estate  tail  in  Shapland.  And  the  report  accordingly 
in  the  margin  states,  that  it  was  not  an  estate  tail  in 
C.  S.  though  the  report  itself  makes  the  Chancellor 
speak  of  it  as  a  legal  remainder  in  tail  in  him.  Mr. 
Fearne  concludes  by  saying,  that  "  therefore  he  could 
lay  no  sort  of  stress  on  any  vague  expressions  in  such  a 
reportr  And  indeed  it  seems  clear  that  the  ground  of 
Lord  Thurlow's  judgment  was,  the  impossibility  of  the 
estates  uniting,  the  one  being  equitable,  and  the  other 
legal ;  and  that  his  observations  on  legal  and  equitable 
recoveries  are  mis-stated  in  the  report.  A  slight 
emendation  will  make  the  sentence,  which  refers  to 
this  doctrine,  correct.  It  may  be  read  thus  :  "  It  being 
necessary,  in  order  to  make  a  good  tenant  to  the 
praecipe,  that  there  should  be  a  legal  estate  for  life,  where 
there  is  [instead  of  with]  a  legal  reversion  in  tail ;  or 
an  equitable  estate  for  life,  where  there  is  [instead  of 
with]  an  equitable  reversion  in  tail."  And  this  sen- 
tence, as  corrected,  by  no  means  implies  that  a  legal 
tenant  for  life,  for  his  own  benefit,  has  not  an  equita- 
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ble  estate  for  life,  sufficient  to  support  an  equitable 
recovery. 

If  then  we  remove  this  dictum  of  Lord  Thurlow,  as  it 
stands  in  the  report,  there  is  no  authority  in  the  books 
in  support  of  the  objection.  But,  on  the  other  hand,  we 
have  Lord  Alvanley's  authority,  that  where  the  equit- 
able tenant  for  life  has  also  the  legal  estate  for  life,  that 
is  no  objection  to  the  recovery.  And  this  observation 
was  not  lightly  made,  for  he  repeated  it  in  the  course 
of  his  judgment  (c).  And  indeed  the  very  point  ap- 
pears to  have  been  decided  in  the  16th  year  of  Charles 
2d,  in  a  case  where  a  man  was  legal  tenant  for  life  by 
conveyance ;  and  afterwards  the  reversioner  and  ances- 
tor covenanted,  in  consideration  of  blood,  to  settle  the 
estate  on  him  in  tail ;  so  that  in  equity  he  had  a  trust  in 
tail  in  the  estate.  And  the  Court  confirmed  a  recovery 
suffered  by  him,  although  at  the  time  of  suffering  it  he 
was  but  tenant  for  life  in  law  ;  and  this  although  it  ivas 
objected  that  he  ought  first  to  have  exhibited  his  bill,  and 
have  had  his  estate  decreed  to  him  in  tail  according  to  the 
articles  (d). 

2.  But,  even  admitting  this  objection,  it  cannot  be 
extended  to  a  case  where  the  equitable  tenant  for  life, 
who  makes  the  tenant  to  the  praecipe,  is  legal  tenant 
in  fee.  The  estates  are  perfectly  distinct.  He  is  not 
legal  and  equitable  tenant  for  life,  but  tenant  in  fee  of 
the  legal  estate,  and  tenant  for  life  of  the  equitable 
interest  (e). 

3.  This  point  is  still  important  with  reference  to  reco- 
veries already  suffered,  and  therefore  the  discussion  may 

(c)  Philips   v.   Bridges,  3  Ves.       180;  1  Cha.  Ca.  49. 
jun.  126.  128.  (e)  Manvood    v.  Turner,   3  P. 

(</)  Goodrick  v.  Brown,  2  Freem.       Wins.  171. 
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with  propriety  retain  its  place  in  this  treatise.  But 
the  whole  law  as  to  barring  estates  tail  is  by  a  late 
statute  (f)  altered  (I),  and  a  new  mode  of  unfettering 
estates  in  settlement  is  introduced.  As  this  law  will 
have  great  influence  upon  titles,  it  may  not  be  improper 
to  introduce  it  in  this  place. 

4.  We  may  divide  the  leading  subjects  of  the  act  as 
follows  :  1 .  Where  defects  in  existing  recoveries  are  re- 
medied; 2.  What  the  act  abolishes;  3.  How  existing 
agreements  are  to  be  performed ;  4.  The  power  of 
tenant  in  tail;  5.  The  effect  of  his  partial  dispositions; 
6.   Who  shall  be  protector ;   7.  His  office  and  power ; 

8.  Where  a  base  fee  shall  be  enlarged  without  a  deed ; 

9.  What  deeds  are  to  be  executed  by  tenants  in  tail  and 
by  protectors;  10.  Of  copyholds;  11.  Of  bankrupts; 
12.  Of  money;  13.  Of  dispositions  by  married  women ; 
and  lastly,  of  the  enrolment  and  acknowledgment  of 
deeds,  and  of  confirming  a  purchaser's  voidable  estate. 

I.  Where  defects  in  existing  recoveries  are  remedied. 

5.  Fines  and  recoveries  of  lands  in  ancient  demesne, 
levied  or  suffered  in  superior  courts,  are  rendered  valid 
as  between  the  conusors  and  the  vouchees,  and  all  per_ 
sons  claiming  under  them,  although  they  may  still  be  re- 
versed as  to  the  lord  (g).  And  although  there  shall  have 
been  no  reversal  of  fines  or  recoveries  of  ancient  demesne 
levied  or  suffered  in  the  superior  courts,  yet  fines  or  re- 
coveries subsequently  levied  or  suffered  in  the  manor 
courts  are  made  operative  notwithstanding  the  change 

(/)  3  &  4  Will.  4,  c.  74  (Au-  (g)  Sec.  4. 

gust  28,  1833). 

(I")  This  act  does  not  operate  by  relation  on  the  1  Will.  4,  c.  65  ;  see 
ex  parte  Clayton,  3  Myl.  &  Kee.  247. 
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of  tenure  by  the  former  fines  or  recoveries  (h).  These 
provisions  remove  the  difficulties  which  constantly  arose 
upon  titles  to  lands  in  ancient  demesne ;  and  writs  of 
deceit  arc  abolished  and  the  tenure  of  ancient  demesne 
restored,  where  the  right  of  the  lord  had  been  acknow- 
ledged within  twenty  years,  notwithstanding  unreversed 
fines  or  recoveries  in  the  superior  courts  (/). 

6.  And  fines  and  recoveries  are  made  valid  although 
levied  or  suffered  in  a  court  within  whose  jurisdiction 
the  lands  do  not  lie,  or  in  a  court  unlawful  or  held  with- 
out due  authority,  where  persons  shall  have  assumed  to 
hold  courts  in  which  fines  or  recoveries  have  been  levied 
or  suffered  (/). 

7.  And  errors  apparent  from  the  deed  declaring  the 
uses  of  any  fine  in  any  indentures,  record,  or  any  of  the 
proceedings  of  such  fine,  in  the  name  of  the  conusor  or 
conusee,  or  any  misdescription  or  omission  of  lands  in- 
tended to  have  been  passed  by  such  fine,  are  cured  by 
the  act  itself  (k). 

8.  So  in  like  manner  errors  apparent  from  the  deed 
making  the  tenant  to  the  precipe  in  a  recovery,  in  the 
exemplification,  record,  or  any  of  the  proceedings  of  such 
recovery,  in  the  name  of  the  tenant,  demandant,  or  vou- 
chee, in  such  recovery,  or  any  description  or  omission  of 
lands  intended  to  have  been  passed  by  such  recovery, 
are  cured  by  the  act  itself  (/). 

9.  And  the  Court  of  Common  Pleas  will  not,  to  satisfy 
the  scruples  of  a  purchaser,  amend  a  fine  or  recovery 
which  the  act  has  declared  valid  without  amendment  (m)> 

(//.)  Sec.  5.  (1)  Sec.  8  ;  see  post,  s.  12  ;  and 

(i)  Sec.  6.  see  s-  9>  saving-  the  jurisdiction  in 


cases  not  provided  for. 

(m)  Lockington's  case,  1  Bing. 
<*>  Scc-  7'  N.  C.  355. 


(j)  Sec.  5  ;  scc  post,  s.  12. 
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nor  indeed  does  it  seem  that  the  Court  has  now  jurisdic- 
tion in  such  cases. 

10.  Recoveries,  whether  suffered  before  or  after  the 
act,  are  rendered  valid,  although  the  bargain  and  sale 
to  make  the  tenant  to  the  prcecipe  was  not  enrolled 
in  due  time  (n),  and  no  recovery  (o)  is  to  be  invalid 
in  consequence  of  any  person  having  a  legal  estate  not 
having  joined  in  making  the  tenant  to  the  praecipe, 
provided  the  tenant  shall  have  been  made  by  a  person 
who  had  an  estate  in  possession  not  less  than  for  a  life,  in 
the  rents  or  surplus  after  payment  of  charges  thereon, 
and  whether  there  be  any  actual  surplus  or  not ;  and  an 
estate  is  to  be  deemed  to  be  in  possession  notwithstand- 
ing any  prior  leases  for  lives  or  years  at  a  rent,  or  any 
term  of  years  without  rent.  But  this  is  properly  con- 
fined by  certain  exceptions  in  the  act,  for  it  does  not 
extend  to  fines  or  recoveries  so  far  as  they  had  been 
reversed ;  nor  where  any  person  who  would  have  been 
barred  by  any  fine  or  recovery,  if  valid,  has  had  any  deal- 
ings with  the  estate  on  the  faith  of  the  same  being  in- 
valid; nor  where  the  property,  at  the  time  of  passing  the 
act,  was  in  possession  of  any  person  in  respect  of  any 
estate  which  the  fine  or  recovery,  if  valid,  would  have 
barred;  nor  does  it  extend  to  any  fine  or  recover)  which, 
before  the  passing  of  the  act,  any  court  of  competent 
jurisdiction  had  refused  to  amend,  nor  are  pending  pro- 
ceedings for  impeaching  any  fine  or  recovery  affected, 
but  a  special  provision  is  made  for  such  cases  (p). 

11.  Subject  to  these  savings,  without  which  titles 
would  have  been  more  endangered  than  supported  by 
the  act,  all  recoveries  are  now  valid,  although  there 
was    only  an  equitable  tenant  to  the  prcecipe,  and  the 

0)  Sec.  K>.  (;;)  Sec.  12. 

Sec.  II. 
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estate  tail  was  a  legal  one.     These  are  excellent  provi- 
sions, and  will  operate  favourably  upon  titles. 

11.  What  the  act  abolishes. 

12.  Fines  and  recoveries  of  lands  of  any  tenure  are 
altogether  abolished  after  the  31s1  of  December  L833, 
except  where  parties  intending  to  levy  a  fine  or  suffer  a 
recovery,  had,  on  or  before  thai  day,  sued  out,  a  dedimus 
or  any  other  writ  in  the  regular  proceedings  of  such  fine 
or  recovery  («/). 

13.  And  all  warranties,  after  the  31st  December  1  S.'i.'i, 
by  tenant  in  tail  are  made  void  against  the  issue  in  tail, 
and  all  persons  in  remainder,  or  who  take  in  defeasance 
of  the  estate  tail  (/•). 

14.  And  in  regard  to  future  settlements  the  statute 
11  H.  7,  e.  20,  as  to  estates  tail  ex  provisione  viri,  is 
repealed  (.v). 

III.  How  existing  agreements  are  to  be  performed. 

15.  Where  under  an  agreement  entered  into  before 
the  1st  January  1834,  any  person  is  liable  to  levy  a 
fine  or  suffer  a  recovery,  or  to  procure  some  other 
person  to  do  so,  the  engagement  is  to  be  performed  in 
the  mode  substituted  by  tin;  act  for  fines  and  recoveries, 
as  far  as  it  applies,  and  beyond  that,  a  (\w(\  declaring 
the  object  is  made;  operative  (f). 

IV.  The  power  of  the  tenant  in  tail. 

1(>.  After  the  'A  I  st  December  L833,  every  actual 
tenant  in  tail,  that  is,  the  tenanl  of  an  estate  tail  which 
shall  not  have  been  barred,  and  such  tenant  will  be 
deemed  an  actual  tenant  in  tail,  although  the  estate  tail 

(q)  Sec  2.  (s)  Sec.  17. 

(r)  Sec  I  I.  </    Sec.  3. 
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may  have  been  divested  or  turned  to  a  right  (u),  whe- 
ther in  possession,  remainder,  contingency  or  otherwise, 
has  power  to  dispose  of  for  an  estate  in  fee-simple  abso- 
lute, or  for  any  less  estate,  the  lands  entailed,  saving  the 
rights  of  persons  in  respect  of  estates  prior  to  the  estate 
tail(ctf). 

17-  The  disposition  is  made  good  against  all  persons 
claiming  by  force  of  any  estate  tail  vested  in,  or  which 
might  be  claimed  by,  or  which,  but  for  some  previous 
act,  wrould  have  been  vested  in  or  might  have  been 
claimed  by  the  person  making  the  disposition,  at  the 
time  of  his  making  the  same ;  and  also  against  all  per- 
sons, including  the  Crown,  whose  estates  are  to  take 
effect  after  the  determination,  or  in  defeasance  of  any 
such  estate  tail,  saving  the  rights  of  persons  in  respect 
of  estates  prior  to  the  estate  tail. 

18.  This  provision  enlarges  the  power  of  disposition 
by  a  tenant  in  tail,  for  a  tenant  in  tail  whose  estate  was 
divested,  or  a  tenant  in  tail  in  contingency,  could  not 
have  suffered  a  recovery,  for  the  former  could  not  have 
made  a  tenant  to  the  prcecipe,  and  the  latter  could  not 
by  coming  in  upon  the  voucher  have  barred  the  re- 
mainders, but  now,  by  the  express  terms  of  the  act, 
a  tenant  in  tail  in  contingency  is  authorised  to  bar 
the  estate  tail  and  remainders  over.  The  operation  of 
such  a  disposition  depends  wholly  upon  the  statute  :  it 
seems  clear  that  the  fee  obtained  by  the  disposition  will 
be  subject  to  the  like  contingency  as  the  estate  tail  was 
liable  to,  and  it  is  apprehended  that  any  vested  re- 
mainder will  not  be  affected  unless  and  until  the  con- 
tingency happen,  when  the  bar  will  become  complete. 
The  only  effect  of  the  disposition  until  the  contingency 
happen  ought  to  be,  to  substitute  a  contingent  fee  for  a 

(w)  See  s.  1 .  (.1)  Sec.  15. 
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contingent  estate  tail.  There  is  no  ground  in  law  why 
a  vested  remainder  in  fee  should  be  disturbed  before 
that  period,  because  although  a  contingent  remainder 
in  fee  prevents  the  creation  of  a  vested  remainder  after 
it,  yet  there  is  less  reason  why  by  the  operation  of  the 
statute,  subsequent  to  the  valid  creation  of  a  contingent 
estate  tail  with  a  vested  remainder  over,  the  vested 
remainder  should  not  subsist  with  the  contingent  re- 
mainder in  fee  under  the  statute,  than  there  was  or  is 
that  a  vested  (base)  fee  and  a  remainder  in  fee  are 
allowed  a  valid  coexistence  by  the  subsequent  conver- 
sion of  the  estate  tail,  although  those  two  estates  could 
not  have  been,  and  still  cannot  be,  created  in  the  same 
estate.  The  case  of  a  tenant  in  tail  in  contingency 
should  have  been  separately  provided  for.  It  is  ex- 
pressly within  the  act,  but  its  operation  is  left  to  the 
one  general  clause,  that  his  alienation  shall  be  valid 
against  persons  claiming  the  estate  tail,  and  also  against 
all  persons  whose  estates  are  to  take  effect  after  the 
determination  of,  or  in  defeasance  of  such  estate  tail. 
Where  the  person  is  uncertain  the  entail  cannot  be 
barred.  Where  the  person  is  certain,  but  the  con- 
tingency depends  upon  the  happening  of  a  certain  event, 
there  is  no  objection  to  the  tenant  in  tail  barring  the 
contingent  remainder,  and  all  remainders  altogether 
depending  upon  it.  If  there  are  alternate  contingencies, 
of  course  a  bar  by  the  tenant  in  tail  under  one  con- 
tingency would  not  affect  the  estates  to  arise  upon  the 
other  contingency,  if  the  event  happened  upon  which 
they  depended.  But  if  an  estate  were  limited  to  A  for 
life,  remainder  to  B  in  tail  upon  a  contingency,  with 
remainders  over  not  depending  upon  the  contingency, 
but  vested,  would  those  remainders  be  affected  by  B's 
bar  of  his  estate  tail  under  the  statute  ?  They  are,  no 
doubt,  to  take  effect  after  the  determination  of  the  con- 

VOL.  II.  T 
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tingent  remainder  in  tail  if  that  take  effect,  but  they 
are  also  to  operate  although  that  remainder  never  does 
arise  :  to  allow  the  contingent  remainder-man  in  tail  to 
bar  the  vested  remainders  over,  would  be  to  strike  the 
contingency  out  of  the  original  settlement,  which  was 
not  the  intention  of  the  act ;  and  although  therefore,  in 
the  words  of  the  act,  the  tenant  in  tail  in  contingency 
has  power  given  to  him  to  dispose  of  the  estate  for  an 
estate  in  fee-simple  absolute,  yet  this  must,  upon  the 
context,  be  understood  to  mean  a  fee-simple  like  the 
estate  tail,  subject  to  the  will  of  the  donor,  and  there- 
fore still  subject  to  the  original  contingency,  although  if, 
and  when  the  event  happen,  the  fee  acquired  under  the 
statute  will  become  vested. 

19.  The  disposition  is  made  a  bar  to  all  persons 
whose  estates  are  to  take  effect  after  the  determination, 
or  in  defeasance  of  the  estate  tail,  saving  estates  prior 
to  the  estate  tail.  This  will  no  doubt  be  construed  to 
mean  the  same  operation  which  the  old  law  gave  to  a 
common  recovery,  although  it  is  difficult  to  accurately 
define  the  operation ;  nor  do  these  words  afford  an  ac- 
curate definition,  for  there  are  many  estates  which  take 
effect  in  defeasance  of  the  estate  tail,  which  a  dis- 
position under  the  statute  will  not  bar,  but  then  they 
will  be  treated,  as  they  in  strictness  are,  as  estates  prior 
to  the  estate  tail.  However,  all  estates  which,  properly 
speaking,  do  take  effect  in  defeasance  of  the  estate  tail, 
will  be  barred  by  a  statute  deed,  therefore  an  executory 
or  shifting  limitation  over  after  an  estate  tail,  to  take 
effect  in  defeasance  of,  and  not  to  await  the  regular 
determination  of  the  estate  tail,  will  be  barred. 

20.  It  was  observed  by  the  Court,  in  giving  judgment 
in  Doe  v.  Lord  Scarborough,  that  this  section  (15)  is 
expressed  in  general  terms,  and  proves  only,  what  in 
reality  is  not  disputed  as  a  general  proposition,  viz.  that 
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a  recovery  will  not  affect  estates  prior  to  the  estate  tail 
of  which  it  is  suffered  (y). 

21.  In  the  case  of  Roper  v.  Halifax  (z),  there  was  a 
settlement  with  a  power  of  sale  in  the  trustees,  with  the 
consent  of  the  tenant  for  life  ;  a  recovery  was  suffered, 
in  which  the  tenant  in  tail  only  was  vouched,  which  was 
to  enure  to  confirm  the  estates  previous  to  the  estate 
tail,  and  the  powers  annexed  to  them,  and  subject 
thereto  to  the  joint  appointment  of  the  father  tenant 
for  life  and  son  tenant  in  tail  under  the  settlement. 
The  deed  making  the  tenant  to  the  precipe  contained  the 
1 00,000 1,  clause,  as  it  is  called,  and  the  estate  was  vested 
in  the  tenant  to  the  praecipe  for  the  joint  lives  of  him  and 
the  tenant  for  life  only.  The  father  and  son  made  a 
joint  appointment  (subject  to  the  aforesaid  estates  and 
powers)  to  new  uses;  and  the  trustees  and  the  father  and 
son  conveyed  (subject  as  aforesaid)  to  new  uses,  reca- 
pitulating the  old  ones  previously  to  the  estate  tail,  and 
new  powers  of  sale,  &c,  were  given.  It  was  held,  that 
the  power  of  sale  under  the  original  settlement  was  not 
destroyed  by  the  recovery  or  by  the  new  settlement,  and 
yet,  in  the  words  of  this  statute,  the  estate  created 
by  it  would  take  effect  in  defeasance  of  the  estate  tail; 
but  it  was  considered  in  law  as  creating  an  estate  having 
priority  over  the  estate  tail,  and  this  law  clearly  is  not 
altered  by  the  statute. 

22.  The  Court  observed,  in  the  case  of  Roper  v.  Hali- 
fax, that  this  was  a  naked  power  in  the  trustees,  to  be 
exercised  with  the  consent  of  the  husband  and  wife,  or 
the  survivor.  It  was  said  by  the  defendant  that  this 
power  was  destroyed  by  the  recovery.  This  proposition, 
so  contrary  to  justice  and  to  the  intent  of  the  settlors, 

(y)  3  Adol.  &  Ell.   13.  (z)  MS.  8  Taunt.  845;    1  Sugd, 

Pow.  77. 
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it  was  incumbent  on  those  who  contended  for  it  to 
establish  by  principle  or  authority,  and  they  had  done 
neither.  This  was  a  power  antecedent  to  the  estate  tail, 
which,  if  ever  it  were  exercised,  must  act  on  the  land 
antecedent  to  the  estate  tail,  and  before  the  estate  tail 
can  take  place.  This  power  remains  undisturbed  by 
the  recovery.  * 

23.  Where  a  power  really  is  antecedent  to  an  estate 
tail,  as  a  power  to  A  to  appoint,  and  in  default  of,  or 
until  appointment  to  B  in  tail,  no  doubt  Bs  recovery 
will  not  bar  the  power  any  more  than  it  would  an  actual 
preceding  estate,  and  if,  by  the  intention,  the  power  is 
to  take  precedence  of  the  estate  tail,  it  is  immaterial 
that  the  estate  tail  is  first  limited,  and  the  power  follows 
it.  The  true  ground  of  the  decision  in  Roper  v.  Halifax 
was,  that  as  the  power  was  to  be  exercised  during  the 
lives  of  the  tenants  for  life,  or  the  survivor,  and  not 
after,  it  was  to  be  construed  as  if,  being  annexed  to  the 
life  estates,  it  had  been  originally  made  to  override  the 
estate  tail,  in  which  case  the  estate  tail  would  have  been 
limited,  after  the  life  estates  and  the  power,  in  default 
of,  and  until  the  execution  of  the  power.  The  difficulties 
in  the  case  were  not  grappled  with  by  the  Court.  In  the 
common  case  of  a  strict  settlement  with  an  unlimited 
power  of  sale  and  exchange  in  trustees,  it  is  not  doubted 
that  a  recovery  by  the  tenant  in  tail,  after  the  death  of 
the  tenant  for  life,  would  bar  the  power. 

24.  The  decision  in  Roper  v.  Halifax  very  much  em- 
barrassed the  Courts  in  the  great  case  of  the  Earl  of 
Scarborough.  That  turned  upon  a  shifting  clause  in 
case  of  accession  to  the  title.  The  Court  of  King's 
Bench  considered  a  recovery  suffered  by  the  tenant  for 
life  and  tenant  in  tail,  as  having  barred  all  the  remain- 
ders over ;  but  they  held,  that  the  clause  did  not  operate 
merely  to  defeat  the  particular  estates  and  accelerate 
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the  remainders,  but  created  new  estates,  which  overrode 
the  estate  tail,  and  were  therefore  not  affected  by  the 
recovery.  In  the  Exchequer  Chamber  this  decision  was 
reversed,  upon  the  ground  that  the  recovery  destroyed 
all  the  old  remainders,  and  the  proviso  created  no  new 
ones  (a).  The  Court  observed,  that  considerable  reliance 
was  placed,  by  the  party  claiming  against  the  recovery, 
on  the  case  of  Roper  v.  Halifax.  That  case  might,  how- 
ever, be  admitted  to  have  been  rightly  decided,  with- 
out weakening  the  ground  upon  which  their  judgment 
rested ;  for  it  might  well  be  held,  that  the  recovery  suf- 
fered in  that  case  by  the  tenant  for  life,  and  the  remain- 
der-man in  tail  should  not  extinguish  a  power  which 
was  attached  to  the  estate  of  the  trustees  for  preserving 
contingent  remainders  during  the  estate  of  the  tenant 
for  life,  nor  bar  the  new  estates  created  by  the  exercise 
of  that  power ;  and  yet,  at  the  same  time,  the  recovery 
suffered  in  the  present  case  by  the  tenant  for  life  in 
possession  and  the  next  remainder-man  in  tail  might  be 
sufficient  to  bar  the  old  estates  expectant  on  such  estate 
tail,  which  continued  unaltered  by  the  proviso,  except 
as  to  the  time  of  enjoyment. 

25.  In  most  cases  the  object  of  a  power  is  to  intro- 
duce new  estates ;  but  still  that  circumstance  alone  will 
not  preserve  the  power  from  being  barred  by  a  recovery. 
It  is,  perhaps,  to  be  regretted  that  the  question  was 
not  more  fully  considered,  whether,  assuming  that  the 
proviso  in  Lord  Scarborough's  case  did  create  new 
estates,  the  prior  recovery  by  the  tenant  for  life  and 
next  vested  remainder-man  in  tail,  did  not  bar  the  pro- 
viso, and  consequently  the  new  estates,  which,  but  for 
the  recovery,  would  have  been  created  by  it. 

26.  It  will  be  observed,  that  now  that  the  owner  of 

(«)  Lord  Scarborough  v.  Doe,  d.  Savile,  3  Adol.  &  Ell.  897. 
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the  prior  estate  may  consent  to  the  disposition  by  the 
tenant  in  tail,  without  conveying  his  own  estate,  no 
question  will  in  future  arise  in  regard  to  the  operation 
of  the  conveyance  by  the  tenant  for  life  upon  the 
powers  given  to  him  by  the  settlement.  But  where  the 
prior  estate  is  intended  to  be  transferred,  it  must  be  so 
in  the  usual  manner,  although  not  necessarily  by  the 
statute  deed. 

27.  It  is  hardly  necessary  to  observe,  that  any  dispo- 
sition by  a  tenant  in  tail  will  be  operative  under  the  act; 
it  may  of  course  be  for  the  sole  purpose  of  barring  the 
estate  tail  and  remainders.  This  is  not  a  new  operation, 
for  it  had  long  been  the  established  mode  of  barring 
estates  tail  in  the  West  India  Islands.  And  it  may  here 
be  observed,  that  the  disposition  will  be  operative, 
whether  the  estate  tail  was  created  or  agreed  or  directed 
to  be  created  by  deed,  will,  private  act  of  parliament  or 
otherwise,  and  all  appointments  under  original  or  deriva- 
tive powers  are  deemed  parts  of  the  original  deed  ;  and 
as  to  wills,  the  time  of  the  testator's  death  is  to  be  con- 
sidered the  time  when  the  settlement  was  made  (b). 

28.  As  to  the  manner  of  the  disposition,  the  act  draws 
a  clear  distinction  between  dispositions  resting  in  con- 
tract, which  are  not  to  be  of  any  force  at  law  or  in  equity 
under  the  act  (e),  and  interests  actually  created;  for  the 
tenant  in  tail  is  empowered,  as  we  have  seen,  to  dispose 
of  the  lands  entailed  for  an  estate  in  fee-simple,  or  for 
any  less  estate  {</), — that  is,  any  estate  in  equity  as  well 
as  at  law,  and  .also  any  interest,  charge,  lien,  or  incum- 
brance in,  upon,  or  affecting  lands  either  at  law  or  in 
equity  (c).  And  the  act,  in  declaring  the  operation  of 
estates  created  for  a  limited  purpose,  provides  that  if  by 

■    r.  1.  (,/)  Sec.  15. 

(r)    See.  1. 
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a  disposition  under  the  act  by  a  tenant  in  tail,  an 
interest,  charge,  lien,  or  incumbrance  shall  be  created 
without  a  term  of  years  absolute  or  determinable,  or  any 
greater  estate  for  securing  or  raising  the  same,  such  dis- 
position shall  in  equity  be  a  partial  bar  only  (/).  In- 
terests, charges,  liens,  or  incumbrances  may  therefore 
be  created  by  a  tenant  in  tail  under  the  act,  without 
raising  an  actual  estate  to  secure  them ;  but  they  must 
be  created,  and  not  left  to  rest  in  contract.  A  mere  con- 
tract to  make  a  mortgage  upon  an  entailed  estate  would 
not  operate  under  the  act,  but  an  actual  charge  executed 
according  to  the  provisions  of  the  act  would ;  and  in  the 
common  case  of  a  mortgage  duly  made,  and  then  a  fur- 
ther charge,  that  charge  may  be  created  just  in  the  old 
fashion,  only  it  must  be  by  deed,  and  the  deed  must  be 
enrolled,  and  the  proper  consent  obtained  according  to 
the  act. 

29.  But  there  is  nothing  to  affect  contracts  as  such, 
and  therefore,  although  they  will  not  operate  to  bar  or 
bind  the  entail  under  the  act,  nor  can  equity  give  to 
them  that  operation,  yet  they  may  still  be  recovered 
upon  at  law,  or  be  made  the  foundation  of  a  specific 
performance  (g). 

30.  Women  who  are  seised  in  tail  under  existing  set- 
tlements ex  provisione  viri  are  prevented  from  exercising 
such  power  of  disposition  without  the  assent  now  re- 
quired by  law ;  but  as  to  future  settlements,  the  act  of 
11  H.  7,  c.  20,  is  repealed.  The  power  of  disposition  is 
not  however  extended  to  tenants  in  tail  within  the  34 
&  35  II.  8,  or  who  by  any  other  act  are  restrained  from 
barring  their  estates  tail,  or  to  tenants  in  tail  after  pos- 
sibility of  issue  extinct  (h). 

31.  If  a  tenant  in  tail  (that  is,  an  actual  tenant  in  tail, 

(/)  Sec  21.  (h)  Sec.  18. 

{<j)  Supra,  vol.  1 ,  p.  326. 
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or  a  person  who,  where  an  estate  tail  shall  have  been 
barred  and  converted  into  a  base  fee,  would  have  been 
tenant  of  such  estate  tail  if  the  same  had  not  been 
barred  (?'),)  either  before  or  after  the  act,  has  created  a 
voidable  estate  in  favour  of  a  purchaser  for  valuable  con- 
sideration, then  any  subsequent  assurance  by  him  under 
the  act  (other  than  a  lease  not  requiring  enrolment), 
will,  whatever  may  have  been  its  object,  fully  confirm 
such  voidable  estate  to  the  extent  of  the  tenant  in  tail's 
power  under  the  act,  according  as  he  may  do  the  act 
with  or  without  the  consent  required  by  the  act,  and 
which  we  shall  presently  point  out  (k) ;  but  if  such  dis- 
position is  made  to  a  purchaser  for  valuable  considera- 
tion, who  shall  not  have  express  notice  of  the  voidable 
estate,  then  the  voidable  estate  will  not  be  confirmed 
against  such  purchaser. 

This  was  a  very  proper  qualification.  A  purchaser 
will  be  able  to  ascertain  whether  a  fine  or  recovery  has 
been  levied  or  suffered  or  a  statute  deed  executed  and 
enrolled,  and  he  will  not  be  bound  by  voidable  estates 
of  which  he  had  not  express  notice  (/). 

32.  In  like  manner  (m)  after  the  31st  December  1833, 
power  is  given  to  the  persons  who  would  have  been 
tenants  in  tail  if  the  entail  had  not  been  barred  and 
converted  into  a  base  fee,  to  dispose  of  the  lands  so  as 
to  enlarge  the  base  fee  into  a  fee-simple  absolute,  but 
not  to  affect  prior  estates.  But  (n)  the  act  does  not 
enable  any  issue,  in  respect  of  his  hope  of  succession  (I), 

(/')  See  sec.  1.  (7?;)  Sec.  10;   and  see  sec.  39. 

(k)  Sec.  38,  post,  pi.  48.  (n)  Sec.  -20. 

(!)    Vide  post,  pi.  104. 

(I)  The  words  of  the  English  act  (s.  20)  are  "  expectant  interest ;" 
in  the  Irish  ac(  they  arc  "expectant  interest  or  possibility,"  s.  17; 
I  &    3  Will.  1,  c 


PARTIAL  DISPOSITIONS  BY  TENANT  IN  TAIL.       281 

to  dispose  of  the  entailed  property,  which  restrains  the 
power  that  issue  in  tail  had  during  the  lifetime  of  the 
tenant  in  tail,  to  bind  the  estate  tail  by  a  fine  with  pro- 
clamations, provided  they  or  their  issue  afterwards  suc- 
ceeded to  the  estate  tail. 

V.  Of  the  effect  of  partial  dispositions  by  the  tenant 
in  tail. 

33.  A  disposition  by  a  tenant  in  tail,  by  way  of  mort- 
gage or  for  any  other  limited  purpose,  is  an  absolute  bar 
in  equity  and  law  to  the  extent  of  the  estate  created, 
against  all  persons  who  under  the  act  can  be  barred, 
notwithstanding  any  intention  to  the  contrary  may  be 
expressed  or  implied  in  the  deed  (0).  But  notwithstand- 
ing any  intention,  where  only  an  estate  pour  autre  vie, 
or  for  years,  absolute  or  determinable,  or  an  interest, 
charge,  lien  or  incumbrance  without  a  term  of  years, 
or  any  greater  estate  for  securing  or  raising  the  same, 
is  created,  the  same  is  in  equity  a  bar  only  so  far  as 
may  be  necessary  to  give  full  effect  to  the  mortgage  or 
other  limited  purpose  or  charge,  notwithstanding  any  in- 
tention to  the  contrary,  express  or  implied,  in  the  deed. 

34.  So  that  a  disposition  for  a  limited  purpose,  if  it 
create  only  an  estate  pour  autre  vie,  or  a  term  of  years 
absolute  or  determinable,  or  a  charge  without  any  estate 
to  secure  it,  is  only  a  bar  of  the  entail  pro  tan  to,  although 
an  intention  is  expressed  that  it  should  operate  as  a 
total  bar :  to  give  effect  to  such  an  intention  the  deed 
must  contain  a  further  valid  disposition  to  the  extent 
intended ;  whilst,  on  the  other  hand,  a  disposition 
creating  an  actual  estate  greater  than  an  estate  pour 
autre  vie,  will  operate  as  a  total  bar  of  the  estate  tail, 
to  the  extent  of  the  estate  created,  although  it  be 
only  as  a  security,  and  the  deed  declare  that  it  is  in- 
to) Sec.  21. 
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tended  to  be  a  bar  pro  tanto  merely :  to  give  effect  to 
that  intention  the  estate  tail  must  be  relimited,  subject 
to  the  interest  created.  In  either  case  the  further  limi- 
tations may  be  created  by  the  same  deed ;  for  although 
the  statute  denies  effect  to  a  mere  intention,  whether 
implied  or  expressed,  yet  it  does  not,  of  course,  prohibit 
the  express  limitation  of  the  old  or  any  other  uses  which 
the  tenant  in  tail  may  choose  to  introduce. 

VI.  Who  shall  be  protector. 

35.  As  the  old  tenant  to  the  praecipe  could  not  be 
reserved  under  the  new  plan,  the  act  proceeds  to  create 
a  Protector  of  every  settlement,  whose  concurrence  in 
barring  estates  tail  in  remainder  is  required,  in  order  to 
preserve,  under  certain  modifications,  the  control  of  the 
tenant  for  life  over  the  remainder-men. 

36.  With  this  view,  it  is  enacted  (p),  that  if,  at  the 
time  when  there  shall  be  a  tenant  in  tail  under  a  settle- 
ment, there  shall  be  under  the  same  settlement  any  estate 
for  years  determinable  on  a  life,  or  any  greater  estate 
(not  being  an  estate  for  years)  prior  to  the  estate  tail, 
then  the  owner  of  the  prior  or  first  estate,  or  who  would 
have  been  so  if  no  absolute  disposition  thereof  had  been 
made,  shall  be  the  protector  of  the  settlement,  and 
shall,  for  the  purposes  of  the  act,  be  deemed  the  owner 
of  such  prior  estate,  although  the  same  may  have  been 
charged  or  incumbered,  and  although  all  the  rents  be 
exhausted  or  required  for  the  payment  of  the  incum- 
brances on  such  prior  estate,  and  although  such  prior 
estate  may  have  been  absolutely  disposed  of  by  the 
owner,  or  by  his  bankruptcy  or  insolvency,  or  by  any 
other  act  or  default  of  such  owner.  An  estate  by  the 
curtesy  in  respect  of  the  estate  tail,  or  of  any  prior 
estate  created  by  the  same  settlement,  is  to  be  deemed 

(p)  Sec  22. 
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a  prior  estate,  and  a  resulting  use  or  trust  to  or  for  the 
settlor  is  to  be  deemed  an  estate  under  the  same  settle- 
ment. 

37.  Provisions  are  then  made  (q)  for  making  each 
owner  of  an  undivided  share  the  protector  of  such  share, 
so  that  if  there  are  two  persons  tenants  in  tail,  each  may 
alone  acquire  the  fee  in  his  moiety  under  the  statute  (r) : 
and  (s)  for  making  the  husband  and  wife  the  protector 
of  a  settlement  where  she,  if  single,  would  have  been  the 
protector  in  respect  of  a  prior  estate,  unless  her  estate 
shall  by  the  settlement  have  been  settled  or  agreed  to 
be  settled  to  her  separate  use,  in  which  case  she  alone 
is  to  be  the  protector. 

38.  Except  in  the  case  of  a  lease,  which  is  afterwards 
provided  for,  where  an  estate  is  limited  by  a  settlement 
by  way  of  confirmation,  or  where  the  settlement  merely 
has  the  effect  of  restoring  an  estate,  such  estate  is,  so 
far  as  regards  the  protector  of  the  settlement,  to  be 
deemed  an  estate  subsisting  under  such  settlement  (t). 

39.  But  it  is  provided  (u),  that  a  lease  at  a  rent 
created  or  confirmed  by  a  settlement  shall  not  make  the 
owner  of  it  the  protector,  nor  (x)  shall  any  woman  in 
respect  of  her  dower,  nor  any  bare  trustee  (I),  heir, 
executor,  administrator,  or  assign,  be  the  protector,  but 
in  such  cases  (y),  where  there  is  more  than  one  estate 
prior  to  an  estate  tail,  and  the  owner  of  any  such  prior 
estate  is  thus  excluded  from  being  protector,  the  person 

(7)  Sec.  23.  (0  Sec.  25. 

{>■)    See  Church  v.  Edwards,  2  («)  Sec.  26  ;   and  see  sec.  25. 

Bro.C.C.  180.  (x)  Sec.  27. 

(s)  Sec.  24.  (y)  Sec.  28. 

(\)  See  s.  27,  and  observe  the  discrepancy  as  to  dates;  but  s.  27 
would,  it  should  seem,  enlarge  s.  31  ;  vide  post. 
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who,  if  such  estate  did  not  exist,  would  be  the  protector, 
will  be  such. 

40.  But  where  before  the  31st  December  1833,  an 
estate  under  settlement  has  been  disposed  of,  either  for 
valuable  consideration  or  not,  the  person  who  in  re- 
spect of  such  estate  would,  if  the  act  had  not  been 
passed,  have  been  the  proper  person  to  make  the  tenant 
to  the  pnvcipe,  will,  during  the  continuance  of  such 
estate,  be  the  protector  of  such  settlement ;  and  the  act 
provides  (z)  for  the  case  of  a  disposition  of  a  remainder 
or  reversion  in  fee  on  or  before  the  3 1st  December  1833, 
so  as  to  prevent  the  grantor  as  protector  under  the 
act  from  concurring  in  the  barring  of  such  remainder 
or  reversion,  which  he  could  not  have  done  if  he  had 
not  been  such  protector. 

4 1 .  Nor  does  the  provision  upon  which  we  are  com- 
menting extend  to  future  cases,  therefore  if  tenant  for 
life  or  for  years  determinable  on  his  life,  with  remainder 
to  his  sons  in  tail,  with  remainder  or  reversion  to  him- 
self in  fee,  were  to  sell  and  convey  the  life  interest  and 
the  remainder  or  reversion,  he  would  still  be  the  pro- 
tector, and  could  at  any  time  during  the  continuance  of 
the  life  interest  consent  to  a  statute  deed  of  disposition 
by  the  tenant  in  tail  which  would  bar  the  remainder  or 
reversion ;  or  in  other  words,  he  might  in  substance  re- 
sell the  remainder  or  reversion  to  the  tenant  in  tail,  for 
he  may  make  what  bargain  he  can  with  the  tenant  in 
tail,  and  a  covenant  by  him  with  the  purchaser  not  to 
exercise  his  power  of  consenting  would  be  simply  void. 
This  operation  of  the  statute  should  not  be  lost  sight  of 
in  practice. 

42.  The  statute  protector  may  be  excluded  by  the 

(z)  Sec.  30. 
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settlor,  who,  by  the  settlement  creating  the  entail,  may 
appoint  not  more  than  three  persons  in  esse,  and  not 
being  aliens,  to  be  protector,  and  either  for  the  whole  or 
any  part  of  the  period;  and  he  may,  by  means  of  a  power 
to  be  inserted  in  such  settlement,  prepetuate  during  the 
whole  or  any  part  of  the  period  the  protectorship  in 
any  person  or  persons  (not  being  aliens)  whom  the 
donee  shall  by  deed  appoint  in  the  place  of  any  who 
shall  die,  or  by  deed  relinquish  the  office,  but  the  num- 
ber of  old  and  new  not  to  exceed  three.  The  deed  of 
appointment  is  required  to  be  enrolled  in  the  Court  of 
Chancery  within  six  calendar  months  after  its  execution. 
The  statute  protector  may  be  appointed  a  protector 
under  this  clause  if  the  settlor  think  fit,  and  he  is,  unless 
otherwise  directed  by  the  settlor,  to  act  as  sole  protector 
if  the  other  persons  shall  cease  to  be  protector  by  death 
or  relinquishment  of  the  office  by  deed,  and  no  substitute 
shall  have  been  appointed  (a). 

43.  The  act  preserves  to  a  bare  trustee  under  any 
existing  settlement,  who  would  have  been  the  proper 
person  to  make  the  tenant  to  the precipe,  the  right  as  the 
protector  of  such  settlement  (b),  during  the  continuance 
of  the  estate  conferring  on  him  the  right  to  make  the 
tenant  to  the  prcecipe  (c). 

44.  The  act  substitutes  (d)  the  Lord  Chancellor  in 
the  place  of  a  protector  who  shall  be  a  lunatic,  and  the 
Court  of  Chancery  in  the  place  of  a  protector  who  shall 
be  convicted  of  treason  or  felony,  or  of  a  protector, 
not  being  the  owner  of  a  prior  estate,  who  shall  be  an 
infant  (I),  or  where   it  shall  be  uncertain  whether  he 

00  Sec  32.  (d)  Sec.  33,  &  sec.  48,  49,  as 

(J)    Sec.  31.  to  lunatics. 

(c)    Vide  post. 

(I)  How  can  this  happen?     Only  adults  and  persons  in  esse  can  he 
appointed  protectors  irrespective  of  estate. 
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be  living  or  dead.  The  Court  of  Chancery  is  also  sub- 
stituted during  the  continuance  of  the  prior  estate  where 
the  settlor  declares  that  the  person  who,  as  owner  of  a 
prior  estate  under  such  settlement,  would  be  entitled 
to  be  protector  shall  not  be  such  protector,  and  does  not 
appoint  any  protector  in  his  stead.  And  also  in  every 
other  case  where  there  shall  be,  under  a  settlement,  a 
prior  estate  sufficient  to  qualify  a  protector,  and  there 
shall  happen  to  be  no  protector,  the  Court  of  Chancery, 
during  the  continuance  of  the  prior  estate,  is  to  be  the 
protector. 

45.  Under  which  provisions  as  to  lunatics  it  has 
been  held,  that  where  the  tenant  for  life  is  a  lunatic,  the 
Lord  Chancellor  may  enable  his  son  entitled  in  remain- 
der, to  a  sum  which  ought  to  be  laid  out  in  land,  of 
which  he  would  be  tenant  in  tail  in  remainder,  to  dis- 
pose of  the  fund,  subject  to  the  life  interest  (e). 

46.  But  the  Lord  Chancellor  has  no  jurisdiction  to 
enable  a  tenant  in  tail  in  remainder  after  a  prior  estate 
tail,  to  suffer  a  recovery  to  bar  the  collateral  relations, 
although  the  first  tenant  in  tail  is  a  lunatic  (f).  The 
consent  was  given  where  the  intention  was  to  provide 
for  the  immediate  family  of  the  lunatic,  but  withheld 
where  the  object  was  to  give  a  benefit  to  one  member  of 
the  family  at  the  expense  of  the  others.  As  protector  of 
the  settlement,  the  only  duty  of  the  Court  is  to  see  what, 
with  reference  to  the  interests  of  the  family,  it  would 
be  proper  for  the  tenant  for  life  to  do,  and  the  object 
should  be  rather  to  protect  the  objects  of  the  settlement 
than  to  give  any  benefit  to  one  member  of  the  family  to 
the  exclusion  of  the  others  (//). 

(e)  Grant  v.  Yea.  :i  Myl.  &  3  Myl.  &  Kee.  250.  In  the  mat- 
Kee.  245.  ter  of  Wood,  3  Myl.  &  Cra.  260. 

((/)   In  re  Newman,  2   Myl.  & 
(/  )   In   the  ii. att.r  of   Blewitt,      Cra.  1  12. 
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47.  Nor  would  the  Chancellor  as  protector  consent  to 
a  deed  which  would  bar  a  remainder  or  reversion  in  the 
lunatic  (h)  ;  a  case,  however,  might  arise  in  which  it 
would  not  he  improper  to  give  such  a  consent. 

VII.  Of  the  office  and  power  of  a  protector. 

48.  Having  thus  provided  who  shall  be  the  protector, 
the  act  then  proceeds  to  declare  in  what  cases  his  con- 
currence shall  be  necessary. 

49.  No  actual  tenant  in  tail  (/),  not  having  the  remain- 
der or  reversion  in  fee  immediately  expectant  on  his  estate 
tail,  under  a  settlement  where  there  is  a  protector,  can 
dispose  of  the  estate  to  the  full  extent  authorised  by  the 
act,  without  the  consent  of  the  protector,  but  he  may 
without  such  consent  dispose  of  the  estate  against  all 
persons  who  by  force  of  any  estate  tail  which  shall  be 
vested  in  or  might  be  or  have  been  claimed  by  him, 
shall  claim  the  lands.  And  (k)  although  the  estate  be 
converted  into  a  base  fee,  yet  as  long  as  there  is  a  pro- 
tector of  the  settlement,  his  consent  is  requisite  to  the 
power  of  disposition  given  by  the  act. 

50.  These  provisions  preserve  the  like  powers  to  tenants 
in  tail  in  remainder  which  they  before  enjoyed :  they 
could  by  a  fine  with  proclamations  bar  the  estate  and 
obtain  a  base  fee  without  the  concurrence  of  the  imme- 
diate freeholder,  in  whose  place  the  protector  now  stands, 
and  they  may  now  do  so  by  a  statute  deed  without  the 
consent  of  the  protector. 

51.  The  power  of  the  protector  to  consent  is  made 
absolute ;  his  discretion  is  absolute  and  uncontrollable 
even  by  a  court  of  equity,  and  any  agreement  entered 
into  by  him  to  withhold  his  consent  is  void.  Nor  can 
his  giving  his  consent  be  deemed  a  breach  of  trust,  for 

(h)   In  re  Wood,  3  Myl.  &  Cra.  (i)  See.  34. 

•2-,-..  (k)  Sec.  35. 
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he  is  not  to  be  deemed  a  trustee  of  the  power  (I).  Nor 
are  the  rules  of  equity  in  relation  to  dealings  and  trans- 
actions between  a  donee  of  a  power  and  any  object  of 
the  power  in  whose  favour  the  same  may  be  exercised, 
to  apply  to  this  case  (m). 

52.  After  a  consent  has  been  duly  given,  he  cannot 
revoke  it  (n). 

53.  A  married  woman  being  a  protector,  either  alone 
or  jointly  with  her  husband,  may  consent  as  a  feme 
sole  (o). 

VIII.  Where  a  base  fee  shall  be  enlarged  without 
deed. 

54.  If  a  base  fee  and  the  remainder  or  reversion  in  fee 
be  united  in  the  same  person,  and  there  is  no  inter- 
mediate estate  between  them,  the  base  fee  will  be  ipso 
facto  enlarged  into  as  large  an  estate  as  the  tenant  in 
tail,  with  the  consent  of  the  protector,  might  have 
created  under  the  act,  if  such  remainder  or  reversion  had 
been  vested  in  any  other  person  (j)). 

IX.  What  deeds  are  to  be  executed  by  tenants  in  tail 
and  protectors. 

55.  The  act  then  proceeds  to  provide  by  what  convey- 
ances a  tenant  in  tail  shall  convey.  Every  disposition  is 
to  be  effected  by  some  one  of  the  assurances  (not  being 
a  will)  by  which  such  tenant  in  tail  could  have  made  the 
disposition  of  his  estate  if  a  fee-simple  absolute  ;  but  it 
must  be  made  or  evidenced  by  deed.  No  disposition 
by  a  tenant  in  tail,  resting  only  in  contract  either  ex- 
press or  implied  or  otherwise,  and  whether  supported  by 
a  valuable  or  meritorious  consideration  or  not,  will  be  of 
any  force,  notwithstanding  such  disposition  is  made  by 

(/)  See.  36.  (o)  Sec.  45. 

{m)  Sec.  37.  (;;)  Sec.  3d. 

(«)   Sec.  42. 
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deed.  And  the  concurrence  of  the  husband  of  every 
married  woman  being  a  tenant  in  tail,  is  made  neces- 
sary (q),  and  her  deed  is  to  be  acknowledged  by  him  as 
afterwards  noticed. 

56.  The  protector  is  authorised  to  give  his  consent  by 
the  same  assurance  which  effects  the  disposition,  or  by  a 
separate  instrument,  to  be  executed  either  on,  or  at  any 
time  before  the  day  on  which  the  assurance  shall  be 
made ;  and  the  deed  must  be  enrolled  in  the  Court  of 
Chancery  at  or  before  the  time  when  the  assurance  shall 
be  enrolled ;  wherever,  therefore,  the  consent  is  given 
by  a  separate  deed,  these  requisitions  should  be  strictly 
complied  with,  and  it  should  be  executed  before  any 
party  executes  the  other  deed,  and  the  time  of  execution 
should  be  noticed  in  the  attestations.  If  given  by  a 
separate  instrument,  it  is  to  be  deemed  an  unqualified 
consent,  unless  the  particular  assurance  is  referred  to, 
and  his  consent  confined  to  that  disposition  (I) ;  and,  as 
we  have  seen,  a  consent  once  given  cannot  be  revoked. 

5".  No  assurance  by  a  tenant  in  tail  under  the  act  will 
have  any  operation  unless  it  be  enrolled  in  the  Court  of 
Chancery  within  six  calendar  months  after  its  execution, 
which  enrolment  will  be  sufficient  of  itself,  even  where 

(y)  Sec.  40. 


(I)  If  the  concurrence  should  be  signified  by  a  separate  deed,  Ave 
think  it  advisable  that  it  should  not  be  allowed  to  the  concurring  party 
to  impose  any  terms  on  the  tenant  in  tail,  as  the  necessity  of  seeing 
whether  he  had  complied  with  those  terms  would  then  be  avoided. 
This  will  not  prevent  the  parent  or  other  beneficial  owner  from  re- 
quiring the  estate  to  be  settled  in  a  reasonable  manner  for  the  benefit 
of  the  family,  as  he  will  always  have  it  in  his  power  to  do  this  by 
keeping  back  the  deed  of  concurrence  until  he  is  satisfied  that  the 
estate  has  been  settled  in  such  manner  as  lie  has  required.  1st  Rep. 
R.  P.  Commissioners,  p.  32.  The  enactment  is  an  improvement  upon 
this  suggestion  :  the  latter  should  never  be  acted  upon. 


"oa1 
VOL.   II.  U 
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the  conveyance  is  by  bargain  and  sale,  within  the  statute 
of  enrolments  (27  H.  8.)  (r). 

58.  But  this  latter  requisition  does  not  apply  to  a 
lease  for  any  term  not  exceeding  twenty-one  years,  to 
commence  from  the  date  of  such  lease,  or  from  any 
time  not  exceeding  twelve  calendar  months  from  the 
date  of  such  lease,  where  a  rent  shall  be  thereby  re- 
served, which,  at  the  time  of  granting  such  lease,  shall 
be  a  rack-rent,  or  not  less  than  five-sixths  of  a  rack- 
rent  (s).  But  such  a  lease  cannot  be  granted  so  as  to 
operate  under  the  act  without  the  consent  of  the  pro- 
tector, if  there  be  one,  and  his  consent  must  be  by 
deed;  but  it  should  seem  that,  although  given  by  a 
separate  deed,  it  need  not  be  enrolled  under  the  act. 

59.  To  a  disposition  under  the  act,  a  deed,  not  an 
indenture,  is  required,  but  the  mode  of  conveyance  is 
left  to  the  option  of  the  party,  and  its  operation  is 
directed  by  the  former  law,  except  so  far  as  by  this  law  it 
is  made  a  substitute  for  a  fine  or  a  recovery.  Although, 
therefore,  both  deeds  must  be  enrolled,  yet  a  lease  and 
release  by  a  tenant  in  tail  will  still  operate  as  a  con- 
veyance as  they  did  before  the  late  statute ;  the  lease  for 
a  year  as  a  bargain  and  sale,  and  the  release  as  such ; 
and  the  enrolment,  will  not  of  itself  alter  the  operation 
of  either  of  the  instruments,  and  consequently,  by  such 
a  conveyance  an  estate  tail  and  remainders  may  be 
barred,  and  the  fee  limited  to  any  uses  and  with  any 
powers  authorised  by  law.  No  other  alteration  ought 
to  be  made  in  a  lease  and  release,  as  a  disposition  under 
the  statute,  than  a  recital  or  declaration  in  the  release 
of  the  intention  to  bar  the  estate  tail  and  remainders 
over,  although  the  disposition  will  have  that  operation 
without  any  such  recital.     If  the  tenant  in  tail  convey 

(r    Sec.   II.  and  sec  s.  74,   and  (&•)   Sec.  41. 

post,   pi.  I"  I 
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by  a  bargain  and  sale,  it  must  still  be  an  indenture,  as 
required  by  the  statute,  2/  H.  8,  but  it  will  be  valid  if 
enrolled  within  the  six  calendar  months  allowed  by  this 
act,  and  it  need  not  be  previously  acknowledged. 

60.  And  in  regard  to  both  dispositions  and  consents, 
the  jurisdiction  of  equity  is  altogether  excluded.  It 
is  immaterial  whether  the  party  is  a  purchaser  for  a 
valuable  consideration  or  not ;  the  jurisdiction  is  ex- 
cluded in  regard  to  the  specific  performance  of  con- 
tracts, and  the  supplying  of  defects  in  the  execution 
either  of  the  powers  of  disposition  in  tenants  in  tail  or 
of  the  powers  of  consent  in  protectors,  and  the  want  of 
execution  of  such  powers  :  the  deed  must  be  effectual  in 
law  in  order  to  operate.  And  equitable  entails  are  placed 
upon  the  same  footing  with  legal  ones  (t). 

X.  Here  we  may  pause  to  take  a  cursory  view  of  the 
preceding  enactments,  which,  it  will  be  observed,  do  not 
disturb  the  law  as  to  quasi  entails  in  estates  pur  autre 
vie,  or  in  mere  chattels,  which  law  therefore  remains 
wholly  unchanged. 

6 1 .  No  power  which  a  tenant  in  tail  had  to  convey 
without  the  aid  of  a  fine  or  recovery  is  taken  away,  and 
therefore  his  conveyance  without  a  compliance  with  the 
formalities  of  this  act,  will  still  pass  a  base  fee  avoidable 
by  the  issue  in  tail  (u),  and  this  act  makes  any  sub- 
sequent disposition  within  the  act  by  the  tenant  in  tail  a 
confirmation  of  the  previous  voidable  estate,  unless  as 
against  a  purchaser  without  express  notice. 

62.  Whatever  a  tenant  in  tail  could  have  conveyed 
by  a  fine  or  common  recovery,  he  may  now  convey  by 
a  deed  enrolled  under  the  statute,  so  that  his  power  of 

(*)  Sec.  47.  Raym.  778;    Sugd.  Gilb.   Uses, 

(«)   Machell  v.    Clarke,   2  Lord       83,  n. 
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alienation  is  not  curtailed;  it  is  enlarged,  as  we  have  seen, 
where  the  estate  tail  has  been  divested  or  is  in  contin- 
gency. If  he  is  tenant  in  tail  in  possession,  or  in  remainder, 
and  has  the  first  estate  of  freehold,  or  for  a  term  of  years 
determinable  for  life,  he  can  acquire  the  fee,  subject  to 
any  intervening  estates  between  his  particular  estate 
and  his  remainder  in  tail ;  and  if  he  is  merely  tenant  in 
tail  in  remainder,  he  may  alone,  by  a  statute  deed, 
acquire  a  base  fee,  which  he  may  afterwards  by  another 
like  deed  enlarge  into  a  fee-simple,  either  with  or  without 
the  consent  of  the  protector,  as  the  case  may  be.  And 
if  he  do  no  act  after  acquiring  the  base  fee,  but  the 
immediate  remainder  or  reversion  in  fee  become  vested 
in  him,  the  latter  is  ipso  facto  barred,  and  the  base  fee 
enlarged  into  a  fee-simple,  and  is  thus  held  discharged 
of  all  incumbrances  which  affected  the  reversion  only ; 
whereas  formerly  by  a  fine  by  a  tenant  in  tail  with  the 
immediate  remainder  or  reversion  in  fee,  the  remainder 
or  reversion  would  have  been  let  into  possession,  and 
the  fee  in  possession  would  have  been  liable  to  all  the 
incumbrances  upon  the  reversion.  Where  the  tenancy 
in  tail,  although  in  remainder,  is  created  by  a  separate 
instrument  from  the  estate,  which  would  constitute  a 
protector,  the  tenant  in  tail,  by  himself,  may  bar  the 
entail  and  remainders  over  by  a  statute  deed,  for  the 
15th  section  gives  him  that  power,  and  the  subsequent 
sections  do  not  place  a  protector  over  him,  and  this  is 
a  greater  power  than  he  before  enjoyed.  And  even  if 
in  a  settlement  before  the  passing  of  the  act  a  bare 
trustee  had  the  first  estate  of  freehold  (whose  right  is 
saved),  his  consent  as  protector  will  not,  it  seems,  in 
this  ease  be  neeessary,  for  the  wording  of  the  section  (x), 
whether  intentionally  or  not,  confines  the  saving  to  the 

(..)  Sect.  31. 
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case  where,  under  a  settlement  before  the  passing  of  the 
act,  the  person  who  would  have  been  the  proper  person 
to  make  the  tenant  to  the  praecipe  for  suffering  a 
recovery  for  the  purpose  of  barring  any  estate  tail,  or 
other  estate  tinder  such  settlement,  shall  be  a  bare 
trustee,  and  declares  that  such  trustee  shall  be  the 
protector  of  such  settlement,  which  seems  to  confine  the 
right  to  the  same  settlement. 

63.  If,  however,  the  estate  tail  be  created  by  virtue 
of  a  power  in  the  settlement,  then  the  appointment 
would  be  considered  as  part  of  such  settlement,  and  the 
estate  created  by  such  appointment  would  be  considered 
as  having  been  created  by  such  settlement  (j/). 

64.  The  issue  in  tail  living  the  ancestor  is,  we  have 
seen,  restrained  from  affecting  the  entail  to  which  he 
may  succeed. 

Go.  Protectors  are  either  in  respect  of  estate  or  of 
nomination  to  the  office.  The  former  must  have,  or  have 
had — for  if  once  a  protector  by  estate,  the  mere  aliena- 
tion of  it  does  not  divest  the  party  of  the  office,  which 
endures  as  long  as  the  estate  lasts — an  estate  for  a  term 
of  years  determinable  on  a  life,  or  some  greater  estate  ; 
a  term  of  years,  however  long,  not  determinable  upon 
life  will  not  be  sufficient.  This  is  a  restraint  upon  a 
tenant  in  tail  which  did  not  before  exist ;  for  a  termor 
could  not  make  a  tenant  to  the  prcecipe,  and  his  concur- 
rence, therefore,  was  not  necessary  in  a  recovery ;  but 
there  was  seldom  such  a  prior  estate  where  there  was 
not  necessarily  also  a  prior  estate  of  freehold  to  the  estate 
tail,  so  that  the  new  provision  will  rarely  abridge  the  old 
power.  A  tenant  by  the  curtesy,  in  respect  of  the  estate 
tail,  or  of  any  prior  estate  in  the  same  settlement,  will  be 
the  protector ;  and  therefore,  if  a  woman  tenant  in  tail 
die,  and  her  husband  is  tenant  by  the  curtesy,  he  will  be 

(y)  Sect.   I, 
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the  protector,  and  if  she  left  no  issue,  and  there  was  a 
remainder  in  tail  in  the  settlement,  he  would  still  be 
protector.  If  a  married  woman  have  a  prior  estate, 
which  would  create  a  protector,  she  alone  will  be  the 
protector,  if  the  estate  is  settled,  or  agreed  to  be  settled 
by  the  settlement  creating  the  estate  tail  to  her  separate 
use,  otherwise  she  and  her  husband  will  together  be  the 
protector ;  a  subsequent  conveyance  or  agreement  to 
settle  her  estate  to  her  separate  use  will  not  make  her 
alone  the  protector. 

66.  The  estate  which  confers  upon  its  owner  the  office 
of  a  protector  under  the  act,  may  be  indifferently  either 
legal  or  equitable,  provided  it  be  vested  in  the  party  as 
owner.  For  the  word  estate  is  declared  to  mean  an 
estate  in  equity  as  well  as  at  law  ;  and  as,  with  reference 
to  future  settlements,  the  act  deprives  a  bare  trustee  of 
the  right  to  the  office,  only  the  owner,  whether  of  the 
legal  or  equitable  estate,  can  be  a  protector  in  right  of 
his  estate. 

This  happily  abolishes  all  the  refined  distinctions 
between  legal  and  equitable  tenants  to  the  prcecipe,  and 
provided  a  person  be  protector  and  consent,  the  bar 
under  the  act  will  be  effectual  whether  the  protector 
was  seised  of  the  legal  or  only  of  the  equitable  estate, 
and  it  is  immaterial  whether  the  estate  tail  be  a  legal  or 
an  equitable  one. 

67-  But  there  is  a  provision  in  the  act  on  this  head 
which  is  not  free  from  difficulty.  After  the  exclusion 
of  bare  trustees  and  heirs  and  others  in  s.  26  and  27,  it 
is  enacted  by  s.  28,  that  where  under  any  settlement 
there  shall  be  more  than  one  estate  prior  to  an  estate 
tail,  and  the  person  who  shall  be  the  owner  within  the 
meaning  of  the  act  of  any  such  prior  estate  in  respect 
of  which  but  for  the  two  last  preceeding  sections,  or 
cither  of  them,  he  would  have  been  the  protector  of  the 


OF    A    PROTECTOR    BY    EQUITABLE    ESTATE.      295 

settlement,  shall,  by  virtue  of  such  clauses,  or  either  of 
them,  be  excluded  from  being  the  protectorr  then  the 
person,  if  any,  who,  if  such  estate  did  not  exist,  would 
be  the  protector  of  the  settlement,  shall  be  such  pro- 
tector. Now  does  this  provision  substitute  an  equitable 
owner  as  the  protector  for  a  bare  trustee  ?  The  act 
does  not  say  that  the  owner  of  the  next  estate  shall  be 
the  protector,  but  that  must  be  its  operation  where  a 
prior  estate  devolves  upon  the  heir,  executor  or  admi- 
nistrator of  the  person  who  was  entitled  to  it.  Thus 
if  an  estate  be  limited  beneficially  to  A  and  his  heirs  for 
the  life  of  B,  remainder  to  C  in  tail,  and  A  die  living 
B,  A's  heir  will  take  the  estate  pur  autre  vie,  and  C 
would  no  longer  be  fettered  with  a  protector.  In  that 
case  therefore  the  office  passes  over  to  the  owner  of  the 
next  prior  estate  or  ceases.  But  suppose  the  legal  estate 
to  be  limited  to  A  and  his  heirs  for  the  life  of  B  in  trust 
for  B,  remainder  to  C  in  tail,  with  remainder  over,  if  the 
act  is  to  operate  in  like  manner — and  it  is  undoubtedly 
difficult  to  give  a  different  construction  to  the  same 
words — as  A  cannot  take  the  office  because  he  is  a  mere 
trustee,  and  to  B  it  is  not  given,  C  would  have  no  pro- 
tector over  him,  although  there  was  a  subsisting  prior 
beneficial  ownership  of  the  freehold.  If  B  is  to  be  the 
protector,  the  words  of  the  act  must  not  only  receive 
two  different  constructions,  but  the  equitable  owner  must 
be  held  to  be  described  as  a  person  who,  if  the  excluded 
estate  did  not  exist,  would  be  the  protector  of  the 
settlement.  Now  that  accurately  describes  the  owner 
of  the  next  estate,  but  it  docs  not  so  describe  an  equit- 
able owner,  for  it  by  no  means  follows  that  if  the  legal 
estate  did  not  exist  that  the  equitable  estate  ever  would 
have  existed.  And  it  may  be  urged  that  the  words  in 
the  beginning  of  s.  28,  "  where  under  any  settlement 
there  shall  be  more  than  one  estate  prior  to  an  estate 
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tail,"  can  hardly  be  held  to  describe  but  one  estate,  viz. 
a  legal  estate  in  A  in  trust  for  B.  In  favour,  however, 
of  the  manifest  intention  of  the  act,  it  would  no  doubt 
be  held  that  the  equitable  owner  takes  the  office  in  sub- 
stitution of  the  legal  tenant.  For  the  act  previously 
(by  s.  22)  vests,  as  it  seems,  the  office  in  the  beneficial 
owner,  and  a  bare  trustee  is  afterwards  expressly  ex- 
cluded, which  will  effect  the  real  intention  of  the  act, 
and  s.  28  may  be  held  not  to  operate  upon  this  parti- 
cular case. 

68.  Some  embarrassment  is  occasioned  by  the  intro- 
duction of  the  word  assign  in  the  27th  section  amongst 
the  persons  who  are  excluded  from  the  office  of  pro- 
tector, because  an  assign  is  in  effect  excluded  by  the 
2 2d  section,  which  continues  the  owner  of  the  prior 
estate  as  protector  although  he  has  conveyed  away  his 
estate,  and  the  substitution  clause  (s.  28)  introduces  a 
question  whether  where  an  assign  is  excluded  the  office 
is  not  to  pass  over  to  the  owner  of  the  next  estate. 
But  the  express  enactment  in  s.  22  will  doubtless  be 
held  to  explain  the  provision  in  s.  2/ ,  so  as  to  exclude 
the  assign  without  divesting  the  original  owner  of  his 
office  under  s.  22  by  force  of  the  enactment  in  s.  28. 

69.  The  above  provisions  very  much  enlarge  the 
power  of  a  tenant  in  tail,  for  no  lessee  at  a  rent,  dow- 
ress,  heir,  executor  or  administrator  can  in  respect  of 
an  estate  be  a  protector.  If  there  be  a  settlement  on  A 
and  his  heirs,  or  on  A  and  his  executors  and  administra- 
tors, beneficially  for  the  life  of  B,  remainder  over  in 
tail,  and  A  die,  although  his  heir,  or  his  executor,  or  ad- 
ministrator will  take  the  estate  beneficially,  yet  he  will 
not  be  the  protector;  but  notwithstanding  that  the  prior 
estate  remain  in  existence,  the  tenant  in  tail  in  re- 
mainder will  be  able  so  to  acquire  the  fee  without  the 
concurrence  of  any  other  person. 
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70.  The  act  constitutes  the  Lord  Chancellor  the 
protector  in  certain  cases,  and  then  adds,  that  if  in  any 
other  case  where  there  shall  be  subsisting  under  a  settle- 
ment an  estate  prior  to  an  estate  tail  under  the  same 
settlement,  and  such  prior  estate  shall  be  sufficient  to 
qualify  the  owner  thereof  to  be  the  protector  of  the 
settlement,  there  shall  happen  at  any  time  to  be  no 
protector  of  the  settlement  as  to  the  lands  in  which  the 
prior  estate  shall  be  subsisting,  the  Court  of  Chancery 
shall,  while  there  shall  be  no  such  protector,  and  the 
prior  estate  shall  be  subsisting,  be  the  protector  of  the 
settlement  as  to  such  lands  (z).  It  may  perhaps  be  con- 
tended that  this  clause  substitutes  the  Court  of  Chancery 
for  the  bare  trustee,  &c.  whilst  the  estate  continues,  but 
that  construction  seems  to  be  excluded  by  the  frame  of 
the  act,  and  by  the  28th  section,  which  substitutes  the 
owner  of  the  next  estate  without  any  reference  to  the 
Court  of  Chancery.  And  the  case  intended  to  be  pro- 
vided for  by  this  part  of  the  33d  section  of  a  sufficient 
prior  estate,  and  no  protector,  is  perhaps  where  the 
protector  by  estate  is  excluded,  and  there  is  for  the 
time  no  other  protector,  although  one  was  appointed. 

7 1 .  In  regard  to  rights  existing  on  or  before  the  3 1  st 
of  December  1833,  where  the  estate  has  been  aliened 
before  that  day,  the  alienee  will  be  the  protector  just  as, 
if  the  act  had  not  passed,  he  would  have  been  the  person 
to  make  the  tenant  to  the  praecipe.  And  as  the  clause* 
(s.  29)  speaks  of  "  an  estate  under  a  settlement,"  which 
would  include  not  only  a  prior  estate  but  the  estate  tail 
itself,  the  alienee  of  the  tenant  in  tail  is  the  protector 
under  the  act,  so  that  his  concurrence  would  be  neces- 
sary to  enable  the  tenant  in  tail  to  bar  the  remainders 
over  where  any  remained  unbarred.     But  by  the  word- 

0)  Sect.  33. 
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ing  of  the  section,  this  case  of  a  disposition  on  or  before 
3 1  December  ]  833,  seems  to  be  confined  to  cases  where 
the  prior  estate,  if  any,  and  the  estate  tail,  were  created 
by  the  same  settlement. 

72.  Under  this  saving  a  person  who  has  departed  with 
an  interest  in  a  remainder  or  reversion  in  fee,  is  not 
allowed  to  be  the  protector,  so  as  to  enable  him  to  de- 
stroy the  very  estate  he  had  created  or  transferred ;  but 
the  proper  person  to  have  made  a  tenant  to  the  pracipe, 
if  the  act  had  not  passed,  is  to  be  the  protector.  This, 
however,  may  still  prove  to  be  the  person  who  sold  or 
charged  the  remainder  :  e.  g.  where  an  estate  is  settled 
on  A  for  life,  remainder  to  B  in  tail,  remainder  to  A 
in  fee,  and  A,  within  the  time  limited,  charged  his  re- 
mainder with  an  incumbrance,  he  would  still  be  the  per- 
son to  make  the  tenant  to  the  precipe,  and  therefore 
would  still  have  it  in  his  power  to  concur  in  an  act  which 
would  destroy  his  charge  ;  but  as  he  would  equally  have 
had  this  power  if  the  act  had  not  passed,  it  was  not  the 
intention  to  relieve  the  party  from  this  power  over  him. 

73.  And,  as  we  have  seen,  the  right  even  of  a  bare 
trustee  is  saved  under  a  settlement  made  on  or  before 
the  31st  December  1833,  only  that  in  form  he  is 
made  the  protector  instead  of  being  left  with  the  power 
to  make  a  tenant  to  the  prcecipe,  and  he  will  remain  pro- 
tector during  the  continuance  of  the  estate  conferring  on 
him  the  right  to  make  the  tenant  to  the  prcecipe.  This  is 
important.  If  an  estate  were  before  the  day  named 
vested  legally  in  A  for  the  life  of  B,  in  trust  for  B, 
remainder  to  C  in  tail,  with  remainders  over,  although 
A  were  now  to  convey  his  legal  estate  to  B  or  to  C, 
yet  the  estate  tail  and  remainders  could  not  be  barred 
without  the  concurrence  of  A  as  protector.  It  should 
besides  be  borne  in  mind,  that  although  a  man  remains 
the  protector  after  he  has  conveyed  away  the  estate,  yet 


OF    A    PROTECTOR    BY    APPOINTMENT.  299 

the  statute  itself  does  not  divest  or  transfer  the  parti- 
cular estate  from  the  protector. 

74.  A  slight  difficulty  has  been  occasioned  by  the  27th 
section,  which  prevents  bare  trustees  from  being  protec- 
tors, having  a  saving  in  these  words,  "except  in  the 
case  hereinafter  provided  for,  of  a  bare  trustee  under  a 
settlement  made  on  or  before  the  3 1  st  day  of  December 
1833,"  whilst  the  section  (31)  by  which  effect  was  in- 
tended to  be  given  to  that  exception,  speaks  only  of 
"  any  settlement  made  before  the  passing  of  this  act;" 
and  the  act  passed  on  the  28th  August  1833.  Now  one 
thing  is  quite  clear,  that  the  mistaken  reference  (which 
will  readily  be  accounted  for  by  the  experienced  drafts- 
man, when  he  casts  his  eye  over  the  act)  in  the  27th 
section  to  the  3 1  st,  does  not  affect  in  any  manner  the 
operation  of  the  31st  section,  which  therefore  clearly  ex- 
tends to  settlements  made  before  the  28th  August  1833. 
And  taken  in  connexion  with  the  27th  section,  that  time 
it  is  apprehended  would  be  enlarged  to  the  31st  Decem- 
ber 1833.  This  would  effectuate  the  intention  and  do 
no  violence  to  the  words  of  the  statute. 

75.  We  have  already  observed  that  this  clause  ap- 
pears to  be  confined  to  the  case  of  a  bare  trustee  under 
the  same  settlement  which  created  the  estate  tail.  It  is 
rather  to  be  regretted  that  the  language  of  the  statute 
in  this  respect  is  not  uniform. 


76.  Thus  far  the  analogy  has  been  preserved  between 
the  old  and  the  new  law:  the  prior  estate,  although  the 
nature  of  it  has  been  changed,  is  the  foundation  of  the 
right  of  a  protector,  but  he  will  retain  the  office  although 
he  has  departed  with  the  estate  whilst  the  estate  con- 
tinues ;  and  if  he  is  still  owner  of  the  estate,  yet  he  need 
not,  as  formerly,  convey  it ,  but  in  either  case  his  con- 
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sent  is  sufficient.  But  the  settlor  may  altogether  defeat 
this  right ;  he  may  by  the  settlement  appoint  any  per- 
sons of  age,  not  being  aliens,  to  fill  the  office,  without  re- 
ference to  estate,  and  he  may  include,  if  he  please,  the 
person  who  would  have  been  protector  by  force  of 
estate ;  and  he  may  reserve  a  power  to  himself  or  give  it 
to  any  other  person  to  fill  up  vacancies  in  the  office.  If 
he  take  away  the  right  by  office  and  appoint  no  substi- 
tute, the  office  devolves  on  the  Court  of  Chancery.  But 
if  he  do  not  altogether  exclude  him,  the  office  will  rest  in 
the  statute  protector  if  there  shall  be  no  other  protector. 
If  a  protector  be  a  lunatic  or  felon,  the  Lord  Chancel- 
lor in  the  one  and  the  Court  of  Chancery  in  the  other 
case  can  act  for  him.  If  an  infant  be  the  protector  as  the 
owner  of  a  prior  estate,  no  consent  can  be  given  by  him 
or  for  him  during  his  minority ;  but  if  he  be  not  the 
owner  of  a  prior  estate,  the  Court  of  Chancery  is  substi- 
tuted for  him,  as  that  Court  is  where  it  is  uncertain 
whether  a  protector,  not  being  the  owner  of  a  prior  estate, 
be  living  or  dead.  And  that  Court  is  temporarily  sub- 
stituted wherever  a  prior  estate  sufficient  to  qualify  a 
protector  has  been  created,  and  there  happens  to  be 
none. 

77  ■  But  the  settlor  of  course  cannot  create  a  pro- 
tector so  as  to  restrain  the  tenant  in  tail,  where  there  is 
no  prior  estate  in  the  settlement  sufficient  to  qualify  a 
protector ;  his  power  is  expressly  one  of  substitution 
only  in  the  place  of  the  persons  who  would  otherwise 
have  been  the  protector  of  the  settlement,  and  it  may  be 
exercised  for  the  whole  or  any  part  of  the  period  for 
which  such  persons  might  have  continued  protector;  the 
power,  therefore,  is  co-extensive  with  the  beneficial 
estates  in  the  settlement  prior  to  the  estate  tail,  which 
would  by  the  statute  law  qualify  a  protector. 

/8.  The  protector  is  altogether  a  new  creation :   he  i> 
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placed  beyond  the  control  of  equity,  and  therefore  can 
make  what  bargain  he  pleases  as  the  price  of  his  concur- 
rence ;  the  tenant  for  life  continues  to  be  the  protector  of 
a  settlement  even  after  he  has  sold  the  estate,  or  it  has 
passed  from  him  by  bankruptcy  or  insolvency.  This 
appears  to  be  unwise.  For  the  act  takes  away  the  con- 
trol of  equity  over  the  protector ;  declares  that  his  dis- 
cretion is  absolute  ;  that  he  cannot  commit  a  breach  of 
trust ;  and  that  the  doctrines  of  equity  applicable  to  a 
donee  of  a  power  dealing  with  an  object  of  the  power 
are  not  to  be  applied  to  him.  He  may,  therefore,  make 
what  bargain  he  pleases  with  the  tenant  in  tail  after  the 
natural  check  (for  such  the  possession  of  the  first  estate 
may  fairly  be  considered)  has  been  conveyed  away. 
In  the  case  of  a  bankrupt,  he  may  acquire  a  great  pro- 
perty as  against  his  creditors,  and  a  case  may  occur  in 
which  he  may  by  his  concurrence  enable  the  first  tenant 
in  tail  to  bar  a  subsequent  remainder  vested  by  his 
bankruptcy  in  his  own  assignees. 

And  where  the  existing  estate  of  a  naked  trustee  is 
saved,  even  the  trustee  may  make  what  bargain  he  can, 
for  no  distinction  is  made  by  the  act  in  that  respect, 
although  future  cases  are  provided  for  by  depriving 
naked  trustees  of  the  office  of  protector. 

79.  It  cannot  be  too  strongly  impressed  upon  pur- 
chasers, that  their  title  will  depend  upon  the  legal  validity 
of  the  dispositions  under  the  statute :  nothing  can  be  sup- 
plied ; — if  the  instrument,  for  example,  be  not  a  deed,  or 
being  a  deed,  is  not  enrolled  in  the  proper  court  in  due 
time,  it  will  be  absolutely  void,  and  equity  cannot  set  it 
up.  And  although  equity,  notwithstanding  the  strin- 
gent clauses  in  the  act,  will  still  bo  able  to  compel  a 
seller  to  make  a  new  valid  conveyance,  yet  that  could  not 
be  enforced  against  the  issue,  nor  could  it  be  enforced 
against  a  protector.     No  purchaser  can  be  deemed  safe 
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unless  the  deeds  are  properly  enrolled,  and  he  should 
not  part  with  his  money  until  that  is  done.  But  care- 
less practitioners  will  undertake  to  enrol  the  deeds  for 
their  own  clients,  taking  from  the  seller  the  amount  of 
the  expense ;  and  then,  as  past  experience  proves,  from 
dishonesty  or  neglect,  the  deeds  will  sometimes  not  be 
enrolled,  and  the  purchaser  will  lose  the  estate. 

XL  Of  copyholds. 

80.  Copyholds  are  within  the  act,  and  all  the  previous 
clause,  so  far  as  circumstances  and  the  different  tenures 
will  admit,  are  to  apply  to  copyholds ;  but  surrenders 
are  to  be  made  by  legal  tenants  in  tail,  and  surrenders 
or  deeds  are  to  be  made  or  executed  by  equitable  tenants 
in  tail  (r/).  And  the  mode  in  which  the  protectors  are 
to  consent  is  particularly  pointed  out  (b).  Where  the 
consent  is  given  by  deed,  such  deed,  either  at  or  before 
the  time  when  the  surrender  is  made,  must  be  executed 
and  be  produced  to  the  lord  or  steward,  without  which 
the  consent  will  be  void.  An  acknowledgment  of  the 
production  of  the  deed  within  the  time  limited  is  to  be 
endorsed  "  by  writing  under  the  hand  of  the  lord,  steward, 
or  deputy  steward,"  and  the  deed,  with  the  endorsement, 
is  to  be  entered  on  the  court  rolls  (c) ;  and  the  lord  or 
steward  is  to  endorse  on  the  deed  a  memorandum,  signed 
by  him,  certifying  the  entry  on  the  rolls. 

8 1 .  Where  the  consent  is  not  by  deed,  it  is  to  be  given 
by  the  protector  to  the  person  taking  the  surrender,  or 
if  the  surrender  is  made  out  of  Court,  if  must  be  stated 
in  the  memorandum  of  it  that  such  consent  had  been 
given,  and  the  memorandum  is  to  be  signed  by  the  pro- 
tector, and  the  memorandum  with  the  consent  is  to  be 
entered  on  the  court  rolls  (d)  ;  and  if  the  surrender  be 

(a)  Sec.  50  &  53.  (c)  Sec.  51. 

{!,)   Sec.  51,  52,  53.  (d)  Sec.  52. 
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made  in  Court,  the  lord  or  steward  is  to  cause  an  entry 
of  the  surrender  and  consent  to  be  made  on  the  rolls. 

82.  Equitable  tenant  in  tail  may  bar  the  entail  by 
deed  just  as  in  freeholds,  and  the  deed  is  to  be  entered 
on  the  eourt  rolls ;  and  if  a  protector  consent  by  a  distinct 
deed  the  consent  is  void,  unless  the  deed  be  executed 
by  the  protector,  either  on  or  at  any  time  before  the 
day  on  which  the  deed  of  disposition  is  executed  by  the 
equitable  tenant  in  tail,  and  the  deed  of  consent  is  to 
be  entered  on  the  rolls,  and  an  endorsement  is  to  be 
made  on  the  deed  by  the  lord  or  steward,  signed  by  him, 
of  the  entry  on  the  rolls  (e). 

83.  But  to  this  last  provision  there  is  added  an  im- 
portant proviso,  that  every  such  deed  of  disposition  shall 
be  void  against  any  person  claiming  such  lands,  or  any 
of  them,  for  valuable  consideration  under  any  subse- 
quent assurance  duly  entered  on  the  court  rolls,  unless 
the  deed  of  disposition  by  the  equitable  tenant  in  tail 
be  entered  on  the  court  rolls  before  the  subsequent 
assurance  is  entered  (/').  In  giving  this  priority  to  a 
subsequent  purchaser  the  act  is  silent  about  notice,  and 
having  regard  to  the  general  frame  and  objects  of  the 
statute,  and  the  provisions  in  it  respecting  notice,  it  is 
not  improbable  that  notice  will  not  be  held  to  supply  in 
equity  the  want  of  an  entry  on  the  court  rolls.  The 
operation  of  the  deed  depends  altogether  on  the  statute, 
and  in  this  case  it  is  avoided  by  express  enactment. 
A  purchaser,  therefore,  from  an  equitable  tenant  in  tail 
of  copyholds  should  not  part  with  his  money  until  such 
an  entry  is  duly  made. 

84.  But  the  enrolment  required  of  deeds  as  to  free- 
holds does  not  apply  to  deeds  or  surrenders  of  copy- 
holds (//). 

0)  Sec.  53.  (y)  Sec.  54. 

(/)  W. 
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XII.  Of  bankrupts. 

85.  The  former  acts  are  repealed  as  to  estates  tail, 
but  not  as  to  any  bankrupt  under  any  commission  or 
fiat  on  or  before  31  December  1833  (h). 

86.  The  commissioner  under  any  fiat  against  an 
actual  tenant  in  tail  of  lands  of  any  tenure,  is  enabled  by 
deed  to  dispose  of  the  estate  to  a  purchaser  for  valuable 
consideration,  just  as  the  bankrupt  could  have  done, 
according  as  the  protector,  if  there  be  one,  consents  or 
not  (/).  And  a  like  power  is  given  to  the  commissioner 
over  a  base  fee  (j). 

87.  And  as  regards  the  operation  of  a  consent  by  the 
protector  upon  a  disposition  by  the  commissioner,  he, 
the  commissioner, — whether  he  shall  have  made  a  prior 
disposition  without  the  consent  of  such  protector  or  not, 
or  whether  a  prior  sale  or  conveyance  shall  have  been 
made  or  not  under  the  two  former  statutes  relating  to 
bankruptcy,  or  any  future  statute, — is  placed  in  the  same 
situation  as  the  bankrupt  himself  would  have  occupied, 
and  the  previous  directions  as  to  enrolment,  &c,  apply 
equally  to  this  case  (A).  The  deed,  if  not  relating  to 
copyholds,  will  be  void  if  not  enrolled  in  the  Court  of 
Chancery  within  six  calendar  months  after  its  exe- 
cution, and  deeds  of  disposition  and  consent  as  to 
copyholds  are  to  be  entered  on  the  court  rolls  as  before 
directed  (/). 

88.  There  are  two  important  provisions  relating  to  a 
purchaser  obtaining  by  a  disposition  from  the  com- 
missioner under  this  act  a  base  fee  only,  for  want  of  a 
consent  by  the  protector,  or  obtaining  a  base  fee  by  a 
sale  and  conveyance  under  the  bankrupt  acts  whilst 
there  is  a  protector ;  in  either  case,  if  at  any  time  after- 

(h)  Sec.  55.  (/•)  Sec.  58. 

(i)  Sec.  56.  (I)  Sue.  59. 

C/)Sec.  57. 
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wards,   during  the  continuance  of  the  base  fee,    there 

shall  cease  to  be  a  protector,  then  the  base  fee  will, 
without  any  further  act,  become  enlarged  in  the  hands 
of  the  purchaser  into  the  same  estate  into  which  the 
same  could  have  been  enlarged  under  the  act  if,  in  the 
first  case,  there  had  been  no  protector  when  the  dis- 
position was  made  ;  and  if  in  the  last  case,  at  the  time 
of  the  adjudication,  there  had  been  no  such  protector, 
and  the  commissioner  had  disposed  of  the  lands  under 
the  act  (m). 

89.  And  where  a  tenant  in  tail  or  of  a  base  fee  has 
created,  or  shall  create,  a  voidable  estate  in  favour  of  a 
purchaser  for  valuable  consideration,  any  disposition 
under  the  act  by  the  commissioner  (whether  he  lias 
made  under  the  act  a  previous  disposition,  or  whether 
a  prior  sale  or  conveyance  shall  have  been  made  or  not 
under  the  bankrupt  acts,)  according  as  the  protector 
consents  or  not,  is  to  have  the  effect  of  confirming  such 
voidable  estate.  And  a  subsequent  failure  of  a  pro- 
tector during  the  continuance  of  the  base  fee,  where  that 
only  passes,  will  enlarge  it. 

90.  But  this  last  provision  is  clogged  with  the  proviso, 
that  if  the  disposition  by  the  commissioner  shall  be 
made  to  a  purchaser  for  valuable  consideration,  who 
shall  not  have  express  notice  of  the  voidable  estate,  then 
the  voidable  estate  shall  not  be-  confirmed  against  such 
purchaser  (n). 

91.  The  acts  of  the  bankrupt  tenant  in  tail  are  avoided 
against  any  disposition  under  the  act  to  the  same  ex- 
tent as  if  he  were  tenant  in  fee  (o)  ;  but,  subject  to  all 
the  powers  and  the  estate  of  the  assignees,  the  bank- 
rupt's own  power  of  disposition  is  to  remain  (p). 

92.  The    disposition   by  the    commissioner    is    made 

(m)  Sec.  60,  61.  (o)  Sec.  63. 

in)  Sec.  62  ;  vide  supra,  p.  303.  (p)  Sec.  64. 

VOL.  II.  X 
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valid,  although  the  bankrupt  be  dead  at  the  time,  in 
the  following  cases,  viz. 

i.  In  case  at  the  death  there  shall  be  no  protector: 
II.  Or  in  case  the  bankrupt  had  been  an  actual  tenant 
in  tail,  and  there  shall  at  the  time  of  such  disposition 
be  issue  inheritable  to  the  estate  tail,  and  either  no 
protector,  or  a  protector  who  shall  consent  to  the  dis- 
position, or  a  protector  who  shall  not  consent : 

in.  Or  in  case  the  bankrupt  had  been  a  tenant  in  tail 
entitled  to  a  base  fee,  and  there  shall  at  the  time  of 
the  disposition  be  any  issue  who,  if  the  base  fee  had  not 
been  created,  would  have  been  actual  tenant  in  tail,  and 
either  no  protector,  or  a  protector  who  shall  consent  to 
the  disposition  (q). 

93.  Every  disposition  by  a  commissioner  of  copyholds 
for  an  equitable  estate  only  is  to  operate  as  an  actual 
surrender.  Until  a  disposition,  the  assignees  are  to  re- 
ceive the  rents  and  to  enforce  the  covenants  as  to  all 
copyhold  lands,  and  such  land  as  to  other  tenure  as  a 
commissioner  may  dispose  of  under  the  act  after  the 
bankrupt's  death  (/•).  The  provisions  of  the  act  in 
favour  of  creditors  of  bankrupts  after  the  31st  of  De- 
cember 1 833,  and  for  the  confirmation,  in  consequence 
of  bankruptcy,  of  voidable  estates  created  by  them,  ex- 
tend to  lands  of  any  tenure  in  Ireland  ;  but  deeds  of 
disposition  and  consent  are  to  be  enrolled  in  the  Court 
of  Chancery  in  Ireland  (s). 

XIII.  Of  money  entailed. 

94.  Where  a  man  would  be  tenant  in  tail  of  lands 
directed  to  be  purchased,  if  the  money  is  to  be  produced 
by  the  sale  of  other  lands,  of  whatever  tenure,  those  lands, 
and,  if  not,  the  money,  are  to  be  treated  as  the  lands  to  be 

(g)  Sec.  65.  (5)  Sec.  (is,  69. 

1,  1  Sec.  <i". 


OF    DISPOSITIONS    BY    MARRIED    WOMEN.       307 

purchased ;  and  if  the  lands  directed  to  be  sold  are  not 
copyhold,  the  provisions  of  the  act  are  to  apply  as  if 
the  lands  directed  to  be  purchased  were  to  be  freehold, 
and  were  actually  purchased  and  settled ;  and  where 
the  lands  directed  to  be  sold  are  copyhold,  the  pro- 
visions are  to  apply  as  if  the  lands  to  be  purchased  were 
to  be  copyhold,  and  actually  purchased  and  settled ; 
and  in  the  case  of  money,  as  if  the  same  were  to  be  laid 
out  in  the  purchase  of  freehold,  and  they  were  actually 
purchased  and  settled  :  but  leaseholds  for  years  and 
money  are  to  be  treated  as  personal  estate  as  to  the 
person  in  whose  favour  the  disposition  is  made  (t). 
And  the  act  provides  for  the  manner  in  which  such 
leasehold  lands  and  money  shall  be  assigned  and  dis- 
posed of  in  case  of  bankruptcy  (u). 

95.  The  above  provisions  are  extended  to  lands  in 
Ireland  to  be  sold,  and  also  to  money  under  the  control 
of  equity  in  Ireland,  or  vested  in  trustees  in  Ireland. 
Deeds  relating  to  lands  in  Ireland  are  to  be  enrolled  in 
the  Court  of  Chancery  there  ;  but  deeds  in  regard  to 
money  are  to  be  enrolled  in  the  Court  of  Chancery 
in  England,  in  both  cases  in  six  months  after  their 
execution.  The  rights  of  the  Crown  are  saved  to 
any  reversion  or  remainder  in  lands  in  Ireland  to  be 
sold  (x). 

XIII.  Of  dispositions  by  married  women. 

96.  The  act  then  (y)  contains  a  provision  of  great 
importance.  Every  married  woman  not  being  tenant  in 
tail,  is  enabled  by  deed  to  dispose  of  lands  of  any  tenure, 
and  money  subject  to  be  invested  in  lands,  and  also 
to  dispose  of,  release,  surrenderor  extinguish  any  estate 
which  she  alone,    or  she   and  her  husband  in  her  right, 

(t)  Sect.  71  ;    in  the   matter  <>t  (,r)  Sect.  72. 

Smythe,  3  Myl.  &  Kee.  2  19.  (y)  Sect.  77. 

(?0  Sect.  7  1 . 
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may  have  in  lands  of  any  tenure,  or  in  any  such  money  ; 
and  also  to  release  or  extinguish  any  power  which  may 
be  vested  in  or  limited  or  reserved  to  her  in  regard  to 
any  lands  of  any  tenure,  or  in  any  such  money,  as 
effectually  as  if  she  were  a  feme  sole  ;  but  her  husband 
must  concur  in  the  deed,  and  the  deed  must  be  acknow- 
ledged in  the  manner  required  by  the  act,  and  the 
provision  is  not  to  extend  to  copyholds  in  cases  where 
the  power  is  not  required. 

9/.  The  dower  act  (z)  does  not  prevent  a  married 
woman,  with  the  concurrence  of  her  husband,  from  bar- 
ring her  dower ;  but  this  statute  has  abolished  the  only 
modes  by  which  that  could  have  been  accomplished. 
In  framing  the  present  section,  the  right  of  dower  is  not 
scientifically  provided  for,  but  the  intention  is  obvious, 
and  the  married  woman  is  empowered  to  extinguish 
any  estate  which  she  has  in  lands ;  and  the  word 
estate  is,  by  the  first  section,  extended  to  any  interest 
in  lands,  and  a  power  therefore  does  appear  to  be  given 
to  married  women  and  their  husbands  to  bar  dower. 
This  question,  of  course,  could  only  arise  in  regard  to 
women  married  before  the  1st  of  January  1834,  and 
whose  rights  to  dower  are  saved  by  the  dower  act. 

08.  The  act  does  not  interfere  with  any  powTer  in  a 
married  woman,  unless  she  suspends  or  extinguishes  it 
by  a  disposition  under  the  act  (a).  But  every  deed 
executed  by  her,  except  in  the  mere  character  of  a  pro- 
tector, is  to  be  acknowledged  by  her  (A),  and  she  is  to 
be  separately  examined  (r),  for  which  purpose  necessary 
machinery  is  provided  by  the  acts  (d). 

1)9.  Surrenders  by  husband  and  wife,  by  which  she 
is  separately  examined,  of  equitable  estates  and  copy- 

(2)  See  supra,  p.  '214.  (c)  Sec.  80. 

(a)  Sec.  78.  (d)  See.  81—89. 

(/,)  Sec.  79. 
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holds,  are  made  as  binding  upon  the  woman  as  surren- 
ders of  legal  estates,  and  all  former  surrenders  of  the 
like  kind  are  thereby  rendered  valid  (e). 

100.  And  the  Court  of  Common  Pleas  is  authorised 
to  dispense  with  the  husband's  concurrence  in  cases  of 
lunacy,  separation,  &c,  but  without  prejudice  to  his 
rights  (/). 

101.  It  should  be  kept  in  view,  that  a  statute  deed 
by  a  married  woman,  as  tenant  in  tail  or  protector  of  a 
settlement,  must  be  enrolled  according  to  the  directions 
of  the  act,  and  where  it  operates  as  a  conveyance  of 
her  interests,  it  must  be  acknowledged  by  her,  and  she 
must  be  separately  examined  whether  she  is  tenant  in 
tail  or  not. 

XV.  Of  enrolment  and  acknowledgment  of  deeds, 
and  of  confirming  a  purchasers  voidable  estate. 

102.  Although  deeds  are  required  to  be  enrolled  in 
the  Court  of  Chancery,  yet  previous  acknowledgment  is 
rendered  unnecessary  (g). 

103.  Every  deed  relating  to  lands  or  money,  required 
to  be  enrolled  in  either  of  the  Courts  of  Chancery,  is, 
when  enrolled,  to  operate  as  if  enrolment  had  not  been 
required,  with  this  important  exception,  that  every  such 
deed  will  be  void  against  any  person  claiming  the  lands 
or  money,  or  any  part  thereof,  under  any  subsequent 
deed  duly  enrolled  under  the  act,  if  such  subsequent 
deed  shall  be  first  enrolled  (h).  And  here  again  the 
act  is  silent  as  to  notice,  and  this  appears  to  be  a 
general  provision,  under  which,  according  to  the  terms 
of  it,  a  man  knowing  that  the  estate  had  been  sold  or 

(e)  Sec.  90.  confines  that  exemption  to  Ireland; 

(/)    Sec.  91.  and  sec  s.  66,  ib. 
(<j)    Sec.  7;S  ;  sec  4  &  5  Will.  4,  (It)  Sec.  74. 

C.  92,  s.  (j.5  (the  Irish  act),  which 

XO 
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mortgaged,  but  that  the  deed  was  not  enrolled,  might 
with  impunity  himself  buy  the  estate,  and  by  pro- 
curing his  deed  to  be  first  enrolled,  defeat  the  bond 
fide  prior  purchaser.  This  is  not  like  the  case  of  the 
deed  operating  upon  an  equitable  estate  tail  in  a  copy- 
hold, to  which  we  have  before  adverted,  because  that 
deed  wholly  depends  for  its  operation  on  the  statute  ; 
whereas  in  this  case,  the  conveyance  by  the  tenant  in 
tail,  by  lease  and  release  for  example,  although  not 
enrolled,  would  not  have  been  void  before  the  statute 
against  a  subsequent  purchaser,  whether  he  bought  with 
or  without  notice,  and  it  could  therefore  hardly  have 
been  the  intention  of  the  legislature  to  avoid  such  a 
deed  against  a  purchaser  who  bought  with  express 
notice  of  the  prior  deed,  although  he  procured  his  deed 
to  be  first  enrolled. 

104.  But  the  conflicting  rights  of  purchasers  in  such 
a  case  seem  to  depend  upon  another  provision  (i),  by 
which  a  voidable  estate,  whenever  created  by  a  tenant 
in  tail  in  favour  of  a  purchaser  for  valuable  consider- 
ation, will  be  confirmed  by  a  subsequent  valid  disposition 
under  the  act,  unless  that  disposition  be  in  favour  of  a 
purchaser  for  valuable  consideration,  who  bought  with- 
out express  notice  of  the  voidable  estate.  Now  where 
there  is  a  valid  conveyance  by  a  tenant  in  tail  to  a 
purchaser,  although  it  may  be  ineffectual  as  a  dispo- 
sition under  the  act, — because,  for  example,  it  was  not 
enrolled  in  due  time, — yet  it  would  pass  the  fee  to  the 
purchaser  without  the  aid  of  the  statute,  although  void- 
able by  the  issue  in  tail.  If,  therefore,  the  tenant  in 
tail  in  such  a  case  were  afterwards  to  make  a  valid 
disposition  under  the  act,  that  would  operate  as  a  con- 
firmation of  the  previous  voidable  estate  under  section 
38,  unless  the  latter  conveyance  was  in  favour  of  a  pur- 

(/)  Sec.  38. 
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chaser  who  bought  without  express  notice  of  the  former 
conveyance.  This  seems,  therefore,  to  embrace  the  very 
case  provided  for  by  section  74,  for  the  estate  is  void- 
able for  want  of  the  deeds  being  enrolled ;  and  that 
voidable  estate  will  be  confirmed  by  the  subsequent 
disposition,  where,  as  we  suppose,  the  last  purchaser 
bought  with  express  notice  of  the  voidable  estate.  This 
construction  does  no  violence  to  the  words  of  the  sta- 
tute, but  merely  brings  in  aid  the  38th  section  to  the 
explanation  of  the  74th.  The  result  is,  that  where  one 
purchaser  claims  under  a  prior,  but,  as  far  as  the  act 
is  concerned,  an  ineffectual  disposition,  and  another 
claims  under  a  later  but  effectual  disposition  under  the 
act,  the  former  will  be  preferred  to  the  latter,  if  the 
latter  bought  with  express  notice  of  the  other's  right, 
unless  the  74  th  section  is  not  to  be  controlled  or  ex- 
plained by  the  38th  ;  and  if  not,  then  the  particular 
case  of  want  of  enrolment  does  not  fall  within  the  38th 
section,  but  is  altogether  dependent  upon  the  74th. 

105.  The  sweeping  away  of  fines  and  recoveries  is  a 
solid  improvement  in  the  law,  and  the  act  of  parlia- 
ment is  a  masterly  performance,  and  reflects  great 
credit  on  the  learned  conveyancer  by  whom  it  was 
framed.  But  the  policy  of  the  provisions  in  the  act 
may  be  doubted.  All  men's  titles  must  for  many  years 
depend  upon  the  law  of  fines  and  recoveries,  and  few 
will  be  found  in  a  short  time  competent  to  judge  of 
their  validity.  The  substitute  for  the  old  law  is  one 
of  vast  complication,  introducing  a  protector  in  every 
settlement  to  check  the  alienation  by  tenant  in  tail  in 
remainder.  Whilst  we  brush  away  our  old  books,  no 
one  can  doubt  that  the  new  system,  from  its  compli- 
cation, will  lay  the  foundation  for  new  ones,  and  that 
the  construction  of  the  act  in  every  given  case  will  not 
be  settled  but  alter  a  long  run  of  litigation,  although 

x    1 
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no  doubt,  at  first,  every  thing  will  proceed  smoothly. 
The  Author  was  one  of  those  who  thought  that  the 
law  would  have  been  more  simple  if  it  had  merely 
abolished  fines  and  recoveries,  and  made  deeds  to 
declare  the  uses  of  fines,  and  to  make  tenants  to  the 
lircccipe  in  recoveries  effectual  without  actually  levying 
a  fine  or  suffering  a  recovery. 

XVI.  Of  the  act  relating  to  Ireland. 

106.  The  provisions  already  referred  to  were  em- 
bodied in  an  act  to  operate  in  Ireland,  and  which, 
although  not  all  accurately  confined  to  Ireland,  would, 
upon  the  context,  it  is  apprehended,  be  so  confined, 
unless  where  expressly  extended  to  England  (k). 

10/.  The  date  of  the  31st  day  of  December  1833,  in 
the  English  act,  upon  which  so  much  depends,  has,  in 
the  act  for  Ireland,  the  date  of  the  31st  day  of  October 
1834  substituted  for  it. 

108.  The  explanatory  clause  in  the  beginning  of  the 
act,  in  affixing  a  meaning  to  the  word  estate,  says  that 
it  shall  extend  to  an  estate  in  equity  as  well  as  at  law, 
and  shall  also  extend  to  an  interest,  charge,  right,  title, 
lien  or  incumbrance,  in,  upon,  to,  or  affecting  lands, 
cither  at  law  or  in  equity,  whether  present  or  vested, 
future  or  contingent.  The  words  in  italics  are  not  in  the 
English  act,  and  appear  to  have  been  introduced  into 
the  Irish  act  without  sufficient  consideration.  They 
may  give  rise  to  important  questions  upon  the  office  of 
protector  by  estate,  and  may  operate  contrary  to  the 
general  policy  of  the  act. 

109.  By  the  English  act,  tenant  in  tail  is  enabled  to 
bar  the  Crown;  but  by  s.  18,  it  is  provided  that  the 
power  shall  not  extend  to  tenants  of  estates  tail  who,, 

(/•)  -I  &  5  Will.  ■!,  c.  92  (15th  August  1834). 
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by  the  34  &  35  H.  8,  c.  20,  or  by  any  other  act,  are 
restrained  from  barring  their  estates  tail. 

110.  But  by  the  Irish  act,  the  power  of  every  actual 
tenant  in  tail  is  to  operate  as  against  all  persons  whose 
estates  are  to  take  effect  after  the  determination  or  in 
defeasance  of  such  estate  tail,  including  the  King,  his 
heirs  and  successors,  as  regards  the  title  to  his  Majesty 
to  any  reversion  or  remainder  created  or  reserved  by 
any  settlement  or  will,  and  which  reversion  or- re- 
mainder should  have  come,  or  should  thereafter  come 
to  the  Crown,  in  consequence  of  the  attainder  of  any 
person  to  whom  the  forfeited  reversion  or  remainder 
was  previously  to  such  forfeiture  limited  by  any  settle- 
ment or  will,  but  not  in  any  other  case,  or  where  the 
title  to  the  Crown  should  have  accrued  by  any  other 
means  (7) .  And  the  power  of  every  tenant  in  tail,  where  a 
base  fee  has  been  created,  is  made  equally  extensive  (m) ; 
but  it  is  provided  that  nothing  in  the  act  contained 
should  authorise  any  tenant  in  tail  or  other  person  to 
defeat  or  bar  any  estate  or  interest  which  might,  at  the 
time  of  passing  the  act,  have  been  granted  to  any  per- 
son or  persons  by  his  Majesty  or  any  of  his  predecessors 
in  any  reversion  or  remainder  which  might  have  come 
to  the  Crown  by  attainder  or  otherwise. 

111.  The  English  act  extends  its  provisions  in  regard 
to  bankrupts — including  the  confirmation  of  voidable 
estates — to  lands  in  Ireland,  but  contains  a  gen  end  sav- 
ing of  the  rights  of  the  Crown  to  any  reversion  or  re- 
mainder in  the  Crown  in  lands  in  Ireland  (n).  This  is 
not  consistent  with  the  Irish  act.  The  Irish  act  contains 
a  similar  provision,  extending  its  powers  as  to  bankrupts, 
including  the  confirmation  of  voidable  estates,  to  lands 
in  England,  but  without  any  saving  of  the  rights  of  the 

(/)  See.  12.  («)  Sec.   68,    3   &  4   Will.  4, 

(w)  Sec.  16.  c.  74. 
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Crown,  which,  however,  is  supplied  by  the  body  of  the 
act,  which,  like  the  English  act,  only  gives  to  the  com- 
missioner the  same  power  as  the  tenant  in  tail  has  (o). 
This  does  not  seem  to  be  consistent  with  the  English 
act ;  and  the  like  observations  apply  to  the  reciprocal 
provisions  in  the  several  acts,  in  regard  to  entailed 
money  (p). 

112.  Since  the  Irish  act  passed,  an  unsuccessful 
attempt  has  been  made  to  induce  the  legislature  to  alter 
these  provisions  in  favour  of  the  subject. 

113.  The  section  in  the  Irish  act  (q),  which  makes  a 
subsequent  disposition  by  tenant  in  tail  a  confirmation 
of  a  previously  avoidable  estate,  adds  this  proviso  :  that 
if  such  disposition  shall  be  made  to  a  purchaser  for  valu- 
able consideration,  who  shall  not  have  express  notice  of 
the  voidable  estate,  and  if  the  deed  or  instrument  creat- 
ing such  voidable  estate  shall  not  have  been  registered 
jjrevions  to  such  disposition,  then  the  voidable  estate 
shall  not  be  confirmed  as  against  such  purchaser,  and 
the  persons  claiming  under  him.  The  wTords  in  italics 
are  not  in  the  English  act.  The  clause  has  been  altered 
in  rather  a  singular  manner,  but  the  effect  of  it  is  to 
make  registry  equipollent  to  the  express  notice  required 
by  the  English  act,  and  also  by  the  act  for  Ireland.  And 
the  like  addition  is  made  to  the  section  which  makes  a 
disposition  by  a  commissioner  under  bankruptcy  a  con- 
firmation of  a  previous  voidable  estate  (r). 

111.  The  clause  giving  a  power  of  disposition  to  a 
married  woman  has  the  additional  word  disclaim  intro- 
duced into  it  (s) ;  and    the   proviso,   that  the  powers 


(o)    Sec.  60,    4  &  5  Will.  4,  (7/)  Sec.  36. 

c.  92. 

O)    S.-c.  72,    3   &  4  Will.  4, 
c.  74  ;    sec.  64,   4  &  5  Will.  4,  (s)    Sec.  68,    4  &    5  Will.  4, 

c.  92.  c.  92. 


(r)  Sec.  55. 
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of  disposition  given  by  the  act  shall  not  interfere  with 
any  other  powers  she  may  have,  has  these  additional 
words  annexed  to  it ;  viz.  but  such  powers  of  disposition 
shall  not  enable  a  married  woman  to  dispose  of  lands  or 
any  estate  therein,  where  the  settlement  or  other  instru- 
ment under  which  she  may  be  entitled  to  the  same, 
shall  contain  a  valid  restriction  against  the  anticipation 
thereof  by  such  married  woman. 

115.  The  act  for  Ireland  has,  of  course,  many  verbal 
alterations,  and  references  to  the  Irish  in  lieu  of  the 
English  statutes,  to  which  we  need  not  refer,  and  it 
properly  omits  all  the  clauses  in  the  English  act  refer- 
ring to  ancient  demesne  and  copyholds.  But  it  con- 
tains, in  addition  to  the  provisions  of  the  English  act,  an 
enactment  upon  another  subject,  which  it  is  much  to  be 
regretted  was  not  struck  out  of  this  bill,  as  it  already 
had  been  out  of  the  English  bill ;  it  is  really  a  surprise 
upon  the  Profession  (t). 

1 1 6.  The  clause  to  which  I  refer,  is  that  (u)  by  which 
it  is  enacted,  that  after  the  31st  day  of  October  1834,  it 
shall  be  lawful  for  any  person,  either  before  or  after  he 
shall  become  entitled  in  any  manner,  except  as  expectant 
heir  of  the  body  of  a  living  person,  to  an  estate  in  lands 
not  being  a  vested  estate,  and  whether  he  be  or  be  not 
ascertained  as  the  person  or  one  of  the  persons  in  whom 
the  same  may  become  vested,  to  dispose  of  such  lands 
for  the  whole  or  any  part  of  such  estate  therein,  by  any 
assurance,  whether  deed,  will,  or  any  other  instrument 
by  which  he  could  have  made  such  disposition,  if  such 
estate  were  a  vested  estate  in  possession  ;  but  it  is  pro- 
vided that  no  such  disposition  shall  be  valid  or  have  any 
effect  where  the  person  making  the  same  shall  not  at 
the  time  of  the  disposition  have  become  entitled  to  such 

(/)  Sec  Hayes'    Convey.    \{J:~>  ;       are  elaborately  discussed, 
ia  which    work  the    new  statutes  («)   Sec.  22. 
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estate,  unless  the  deed,  will,  or  other  instrument  by  vir- 
tue of  which  he  may  become  entitled,  be  existing  and  in 
operation  at  the  time  of  the  disposition. 

The  English  act  properly  contains  an  enactment  that 
it  shall  not  extend  to  Ireland  except  where  the  same  is 
expressly  mentioned  (v).  But  a  corresponding  clause  is 
not  inserted,  as  it  ought  to  have  been,  in  the  Irish  Act, 
and  the  enactment  as  to  contingent  interests  just  quoted, 
like  many  other  of  the  provisions,  is  not  in  terms  con- 
fined to  Ireland  ;  but  having  regard  to  the  context,  this 
provision,  like  the  rest,  would  no  doubt  be  held  not  to 


extend  to  England. 


(v)  Sec.  92. 


SECTION  V. 
OF    A    TITLE    BY    NON-CLAIM. 


2.  Old  statutes  barred  the  re- 

medy only. 

3.  Savings  in  32  H.  8. 

4.  And  in  21  J  a.  1. 

5.  Successive  disabilities. 
9 .  Pres  u  mp  t  ion  of  dea  t  h . 

10.  Disability  of  coparcener. 

11.  Sixty  years'  possession  not  a 

title. 

14.   Rule  in  crjuity  as  to  trusts. 

18,  22.  As  to  an  equity  of  re- 
demption. 

2  1 .   In  cases  of  fraud. 

24.  Disabilities  iu  equity. 

25.  Title  by  non-claim. 

26.  New  law:    :!  Sf  4   Will.  4, 

c.  27. 


27. 

28. 
29. 

30. 
31. 
32. 


I.    What    the    act    has    abo- 
lished. 

All  real  and  mixed  actions, 
except  dower,  quare  im- 
pedit  and  ejectment. 

Savinys. 

Descent  cast,  discontinu- 
ance, &)'C.  ubollshed. 

Continual  claim  also. 


Riyh  t  extingu  Ished. 

Time  runs,  from  what  pe- 
riod. 

II.   Period  of  non-claim,  and 
when  time  first  accrues. 

33.   Twenty  years'  non-claim  and 
an  ejectnn  ///. 
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36.  In  cases  of  possessions  where 

time  accrues. 

37.  Where   party    has    been    in 

possession. 

38.  Where    a    deceased   person 

was  last  in  possession. 

39.  Where  a  grantor  was  last  in 

possession. 

40.  Doe  v.  Williams. 

41.  Where    any    payment    has 

been    made    to    a    mort- 
gagee. 

42.  Summary. 

43.  Ttventy    years    a    bar,   al- 

though   case,    not    within 
the  conditions  stated. 

44.  78.    Observations   on  James 

v.  Salter. 

45.  Rent  newly  created  by  will. 

46.  Reversionary  estate,  and  no 

possession. 

47.  Forfeiture,  or  breach  of  con- 

dition. 

49.  Remainder-man    may    wait 

till  possession  fall. 

50.  Concurrent  rights. 

51.  Administrator. 

52.  Possession  by  tenant. 

53.  Receipt    of    rent,    against 

tenant. 

54.  56,  77.    Tenant  at  will,  pos- 

session by. 

55.  Doe  v.  Thompson. 

57.  73.  Tenant  from  year  to  year 

without  lease  in  writing, 
possession  by. 

58.  76.    Tenant   under  lease  in 

writing,  at  a  rent  of  201. 
or  more,  possession  by. 

59.  Making  an  entry  nut  posses- 

sum. 

60.  Possession    by    coparcener, 

and  the  like. 

61.  Or  by  younger  brother. 

62.  Acknowledgment  of  title  in 

writing. 
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III.  Of  saving's   in  cases  of 
disabilities. 

64.  Savings. 

65.  Forty  years  the  full  period. 

66.  What    is    not    beyond    the 


IV.  Of  adverse  possession. 

67,  72.  Repot  t  of  commissioners. 

69,  71.   Doe  v.  Williams:  what 

is  adverse  possession. 

70,  80.  Doe  v.  Bramslon  :   hus- 

band and  wife  out  of  pos- 
session for  forty  years. 

73.  Possession  by  tenants. 

74.  Acknowledgment  of  title. 

75.  Danger    of    time     running 

■where   possession    is   not 
adverse. 

76.  Lease  in  writing. 

77.  Tenancies  at  will. 

78.  Rents  and  particular  estates. 

79.  Forty  years  not  a  perfect 

bar. 

80.  Imperfect  conveyance  by  hus- 

band and  wife. 

V.  Bar  of  tenant  in  tail  bars 

remainder-man. 

81.  Where  time  has  run  against 

him. 

82.  Where  he  dies  before  time  is 

out. 

83.  Possession  under  em  imper- 

fect assurance  by  him. 

84.  Proposition  of  commissioners 

thereon. 

85.  Observations  on   the  provi- 

sion. 

86.  Does  not  operate  retrospec- 

tively. 

87.  Base  fees,  hoic  affected. 

88.  Voidable  fees. 

VI.  Of  bars  in  equity. 

89.  Same  period  as  at  law:  ex- 
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press    trusts  :    concealed 
frauds. 

90.  Acquiescence,  8$c. 

91.  Mortgagor    out    of  piosses- 

sion. 

VII.    Of     money,    legacies, 
dower,  rent  and  interest. 

92.  Twenty  years  a  bar  of  mo- 

ney  secured   upon   land, 
§-c,  or  legacy. 

93.  Judgment  creditor  barred. 

94.  Legacy  become  a  trust. 

95.  Whether  act  extends  to  le- 

gacies out  of  personalty. 

96.  Observations  on  the  act. 

97.  Dower,  rent  or  interest. 

99.  Rents  in  leases  secured  by 
covenants. 


VIII.  Church    property   and 
advowsons. 


100. 

101. 
104. 


105 


Time  for  spiritual  and  elee- 
mosy  n  a  ry  co rpora  t io n s . 

A  dvoivsons. 

One  hundred  years  full  pe- 
riod. 

IX.   Limits  of  act. 
Spiritual   Court    included; 


Scotland,     and     partially 
Ireland  excluded. 

X.    Rights    of    common,    of 
way,  &c,  and  lights. 


106 


2  #  3  Will.  4,  c.  71,  Right 
of  common,  Sfc.  thirty 
years :  sixty  years. 

107.  Ways,  watercourses,  twenty 

years  :  forty  years. 

108.  Lights,  twenty  years. 

109.  Time,  how  to  be  reckoned. 

110.  Presumption  excluded. 

111.  Savings  for  disabilities. 
113.   Pleadings. 

118.  Effect  of  permission  asked. 

119.  Evidence  of  enjoyment  be- 

fore the  fixed  period. 

XI.  Moduses  and  exemptions. 

121.  2  8f  3  Will.  4,  c.  100:  mo- 

duses or  exemptions,  thirty 
years :  60  years. 

122.  Corporations  sole. 

123.  Decrees. 

124.  What    time    shall    be    ex- 

cluded. 

125.  Disabilities:  presumption. 

126.  Tithe  Commutation  Act. 


1.  It  so  often  became  necessary  to  consider  in  what 
cases  an  uninterrupted  possession  created  a  title,  that  a 
few  general  observations  on  the  operation  of  the  statutes 
of  limitations  were  introduced  into  the  previous  editions 
of  this  work,  which  it  is  proposed  still  to  retain, 
.and  to  follow  them  up  by  an  examination  of  the  pro- 
visions of  the  new  statute  of  limitations  ;  and  first,  then, 
of  the  law  as  it  stood  before  the  late  statute. 

2.  The  statutes  of  limitations  operated  by  way  of  bar 
1o  the  remedy ',  and  not,   like   the   statutes   of  fines,  as  a 
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bar  to  the  right  (a).  Therefore,  although  a  person  was 
barred  of  one  remedy,  yet  he  could  pursue  any  other 
remedy  which  might  afterwards  accrue  to  him.  Thus, 
where  a  tenant  in  tail  discontinued  for  three  lives,  and 
the  issue  in  tail  was  barred  of  his  formedon  by  the 
21  Jac.  1.  (b)  ;  afterwards  by  the  death  of  the  three 
tenants  for  life,  a  right  of  entry  accrued  to  the  issue, 
who  entered,  and  his  entry  was  held  lawful  (c). 

3.  It  has  frequently  been  thought  that  the  rights  of 
infants,  femes  covert,  persons  in  prison,  and  beyond 
sea,  are  saved  by  the  act  of  32  Hen.  8.  (d)  ;  but  on 
examination  it  will  appear,  that  the  savings  extended 
only  to  persons  who  laboured  under  any  of  those 
disabilities  at  the  time  the  statute  was  made  (e)  (I). 

4.  The  saving  clause  in  the  act  of  James  (II)  only 
extends  to  the  persons  on  whom  the  right  first  descends  ; 
and  therefore,  when  the  time  once  began  to  run, 
nothing  could  stop  it  (/).  So  that  on  the  death  of  a 
person  in  whose  life  the  time  first  began  to  run,  his 
heir  must  have  entered  within  the  residue  of  the  ten 
years,  although  he  laboured  under  a  disability  at  the 
death  of  his  ancestor. 

5.  In  the  late  case  of  Cotterell  v.  Dutton  (g),  a 
tenant  in  tail  died,  leaving  the  issue  in  tail  a  feme 

(a)  See  Beckford  v.  Wade,   17  (d)  Ch,  2. 

Ves.  jun.  87.  (<?)  See  Bro.  Reading-,  p.  60. 

(b)  Ch.  16.  (/)  Doer.  Jones,  4  T.  Rep.  300; 

(c)  Hunt  v.  Bourne,  Lutw.  781 ;  Cotterell  v.  Dutton,  4  Taunt.  826. 
2  Salk.  422;   Com.   124;    1   Bro.  (y)  4  Taunt.  826. 

P.  C.  53. 

(I)  In  even  the  last  edition  of  Bacon's  Abridgment,  it  is  stated  gene- 
rally, that  the  act  of  32  Hen.  VIII.  hath  the  usual  saving  for  infants, 
femes  covert,  persons  in  prison,  and  beyond  the  sea. 

(II)  Note,  Dublin,  or  any  other  place  in  Ireland,  is  a  place  within 
the  meaning  of  the  saving  of  tbe  rights  of  persons  beyond  the  seas. 
Anon.  1  Show.  90. 
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covert  who  died  under  coverture  and  left  issue  two 
sons,  both  infants  ;  the  eldest  attained  twenty-one  and 
died  without  issue,  leaving  his  brother  under  age,  who 
did  not  sue  forth  his  writ  of  formedon  within  ten  years 
after  he  attained  twenty-one,  and  more  than  twenty 
years  had  elapsed  after  the  right  had  first  descended. 
It  was  held  that  he  was  barred  by  the  statute.  The 
ground  of  this  decision  was,  that  the  time  began  to  run 
against  the  eldest  son  when  he  attained  twenty-one,  and 
no  subsequent  disability  could  stop  it  ;  therefore  he  and 
his  heirs  had  only  ten  years  from  his  attainment  of 
twenty-one.  This  case  overruled  a  notion  which  had 
been  entertained  by  some,  that  issue  in  tail  had  distinct 
and  successive  rights  under  the  statute,  and  were  not 
to  be  barred  like  the  heirs  of  fee-simple  estates.  This, 
however,  was  decided  otherwise.  Mr.  Justice  Heath  said, 
that  there  was  no  such  difference  between  the  issue  in 
tail  and  other  heirs,  as  was  supposed  ;  formedon  in  the 
descender  was  expressly  mentioned  in  the  first  clause  of 
the  statute :  and  the  point  was  expressly  decided  the 
same  way  in  the  later  case  of  Tolson  v.  Kaye  (h). 

6.  In  the  case  of  a  fine,  it  was  formerly  thought,  that 
if  a  person  died  under  a  disability,  his  heir  was  excepted 
out  of  the  statute  of  fines,  by  the  proviso  (i) ;  but 
the  contrary  was  determined  by  a  modern  case  (k). 
In  the  statute  of  James,  the  legislature  being  aware  of 
this  point,  expressly  provided  for  the  death  of  the 
person  to  whom  the  first  right  should  descend ;  and, 
therefore,  where  a  person  to  whom  the  right  first  de- 
scended, died  under  a  disability,  his  heir  must  have 
entered  within  ten  years  after  his  death  (/). 

(/i)  3  Brod.  &  Bing.  217.  (A>)     Dillon    v.    Leman,     2    II. 

Black.  584. 
(i)  See  Cruise  on  Finos,  258,  (/)  See  Jenkins,  4  Cent.  pi.  97; 

and  the  cases  there  cited.  Doe  V.  .lesson,  6  East,  80. 
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7.  In  the  case  of  Doe  v.  Jesson  (m),  the  person  upon 
whom  the  right  first  descended  was  presumed  to  have 
died  in  1785,  under  a  disability,  leaving  his  heir  also 
under  a  disability.  The  disability  ceased  in  17^2,  but 
the  ejectment  was  not  brought  till  1804  ;  more  than 
twenty  years  had  elapsed  since  the  death  of  the  person 
last  seised,  and  more  than  ten  years  had  elapsed  after 
the  cesser  of  the  disability  of  the  plaintiff;  and  the 
Court  determined  that  the  ejectment  was  out  of  time. 
Lord  Ellenborough  held  that  the  person  through  whom 
the  lessor  of  the  plaintiff  claimed,  being  under  a  dis- 
ability at  his  father's  death,  when  his  title  first  accrued, 
and  dying  under  that  disability,  the  proviso  in  the 
second  clause  of  the  statute  (where  resort  is  to  be  had 
to  it,  to  extend  the  period  for  making  an  entry  beyond 
the  twenty  years)  required  the  lessor  of  the  plaintiff,  as 
heir  to  her  brother,  to  make  her  entry  within  ten  years 
after  his  death.  The  word  death  in  that  clause  must 
mean  and  refer  to  the  death  of  the  person  to  whom  the 
right  first  accrued,  and  whose  heir  the  claimant  is,  and 
the  statute  meant  that  the  heir  of  every  person,  to 
which  person  a  right  of  entry  had  accrued  during  any 
of  the  disabilities  there  stated,  should  have  ten  years 
from  the  death  of  his  ancestor,  to  whom  the  right  first 
accrued  during  the  period  of  disability,  and  who  died 
under  such  disability  (notwithstanding  the  twenty 
years  from  the  first  accruing  of  the  title  to  the  ancestor 
should  have  before  expired).  Mr.  Justice  Lawrence 
also  gave  his  opinion  that  the  ten  years  to  the  heir  run 
from  the  death  of  the  party  dying  under  the  disability. 

8.  It  will  appear  that  it  was  not  necessary  for  the 
Court  to  decide  from  what  period  the  ten  years  should 
run  ;  for  more  than  ten  years  had  elapsed  from  the  time 

(m)  (i  East,  SO. 
VOL.  II.  Y 
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the  heir  who  brought  the  ejectment  attained  twenty- 
one,  when  her  disability  ceased.  In  the  case  of  Cot- 
terell  v.  Dutton  (n)3  where  this  doctrine  was  stated,  the 
Court  was  of  opinion  that  the  heir  had  ten  years  after 
the  disability  ceases,  not  from  the  death  of  the  ancestor 
who  died  under  a  disability.  "  The  ten  years  do  not 
run  at  all  while  there  is  a  continuance  of  disabilities." 
This  certainly  appears  to  be  the  true  construction  of 
the  statute,  and  it  is  the  construction  which  had  in- 
variably been  adopted  in  practice. 

9.  It  seems  that  where  no  account  can  be  given  of  a 
person  within  the  exceptions  in  the  act,  he  will,  at  the 
expiration  of  seven  years  from  the  last  account  of 
him  (o),  be  presumed  to  be  dead  :  and  this  rule  applies 
equally  to  the  new  act.  But  the  presumption  only  is 
that  the  person  is  dead ;  not  that  he  died  at  the  begin- 
ning or  the  end  of  any  particular  period  during  those 
seven  years,  and  therefore  if  it  is  important  to  any  one 
to  establish  the  precise  time  of  such  person's  death,  he 
must  do  it  by  evidence  of  some  sort  to  be  laid  before 
the  jury  for  that  purpose,  beyond  the  mere  lapse  of 
seven  years  since  such  person  was  last  heard  of  (p). 

10.  The  disability  of  one  coparcener  would  not  pre- 
serve the  title  of  the  other,  who  must  have  entered 
within  twenty  years  after  the  title  accrued,  although 
during  the  whole  time  her  coparcener  laboured  under  a 
disability  (</). 

1 1 .  It  was  generally  conceived,  that  a  possession  for 
sixty  years  created  a  good  title  against  all  the  world. 
Thus  Judge  Jenkins  (r)  lays  it  down,  without  qualifica- 

(n)  4  Taunt.  826.  Adol.  86;  Nepean  v.  Doe,  2  Mees. 

(o)    Doe    r.    .lesson,    ubi   sup.;  &  Wels.  912. 
Doe  r.  Nepean,  5  Barn.  &  Adol.  (</)   Roe  v.  Rowlston,  2  Taunt. 

86.  441. 

Doe  v.  Nepean,  5  Barn.  &  (r)   1  Cent.  pi.  49. 
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tion,  "  that  a  peaceable  possession  for  sixty  years  makes 
a  right;  for  21  Jac.  1.  c.  16,  takes  away  the  entry  and 
assize  ;  32  Hen.  8.  takes  away  the  writ  of  right  and  the 
formedon."  So  Mr.  Justice  Blackstone  says  (s),  "  that 
the  possession  of  lands  in  fee-simple  and  uninterruptedly 
for  sixty  years,  is  at  present  a  sufficient  title  against  all 
the  world,  and  cannot  be  impeached  by  any  dormant 
claim  whatsoever."  This,  however,  Mr.  Christian  re- 
marks, in  a  note  to  the  above  passage,  is  far  from  being 
universally  true  ;  for  an  uninterrupted  possession  for 
sixty  years  would  not  create  a  title,  where  the  claimant 
or  demandant  had  no  right  to  enter  within  that  time  ; 
as  where  an  estate  in  tail,  for  life,  or  for  years,  con- 
tinues above  sixty  years,  still  the  reversioner  might  enter 
and  recover  the  estate. 

Perhaps  this  remark  was  not  sufficiently  pointed. 
Blackstone  certainly  did  not  mean,  that  the  lawful  pos- 
session, during  sixty  years,  of  a  tenant  in  tail,  for  life,  or 
for  years,  would  operate  as  a  bar  to  the  reversioner's  title, 
but  he  alluded  to  a  clear  adverse  possession  for  sixty 
years.  However,  even  in  this  light,  his  position  admitted 
of  exceptions.  It  was  possible  that  an  estate  might  be 
enjoyed  adversely  for  hundreds  of  years,  and  might  at 
last  be  recovered  by  a  remainder-man.  For  instance, 
suppose  an  estate  to  be  limited  to  one  in  tail,  with  re- 
mainder over  to  another  in  fee,  and  the  tenant  in  tail  to 
be  barred  of  his  remedy  by  the  statutes  of  limitations,  it 
is  evidentthat,  as  his  estate  subsisted,  the  remainder-mans 
right  of  entry  could  not  take  place  until  the  failure  of 
issue  of  the  tenant  in  tail,  which  might  not  happen  for 
an  immense  number  of  years. 

12.  This  doctrine  is  illustrated  by  the  great  case  of 
Taylor  v.  Horde  (t),  where  an   estate   was  settled  on 

0)  3  Com.  196.  (0  1  Burr.  60;  5  Bro.  P.C.  247; 

Cowper,  689. 
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several  persons  successively  in  tail ;  remainder  to  A  in 
fee  ;  and  one  of  the  remainder-men  in  tail,  being  out  of 
possession,  brought  an  ejectment,  which  was  held  to  be 
barred  by  the  statute  of  limitations.  Afterwards  all  the 
tenants  in  tail  died  without  issue,  and  the  then  heir  at 
law  of  A  brought  an  ejectment,  within  twenty  years 
from  the  time  his  remainder  fell  into  possession,  and  he 
recovered  the  estate. 

13.  After  passing  the  act  of  32  Henry  8,  and  before 
that  of  the  21  Jac.  1,  although  a  man  had  been  out  of 
possession  of  land  for  sixty  years,  yet  if  his  entry  was 
not  tolled,  he  might  enter  and  bring  any  action  of  his 
own  possession  (u).  Some  writers  thought  this  still  to 
be  law  (at),  but  the  rule  in  this  respect  was  altered  by  the 
statute  of  James  ;  by  which  no  person  could  enter  except 
within  twenty  years  after  his  title  accrued. 

14.  The  rule  in  equity,  that  the  statute  of  limitations 
does  not  bar  a  trust-estate,  holds  only  as  between  cestui 
(pie  trust  and  trustee,  not  between  cestui  que  trust  and 
trustee  on  one  side,  and  strangers  on  the  other ;  for 
that  would  be  to  make  the  statute  of  no  force  at  all, 
because  there  is  hardly  an  estate  of  consequence  without 
such  a  trust,  and  so  the  act  would  never  take  place. 

1 5.  Therefore,  where  a  cestui  que  trust  and  his  trustee 
are  both  out  of  possession  for  the  time  limited,  the 
party  in  possession  has  a  good  bar  against  both  (y). 

16.  Although  the  statute  cannot,  as  between  the 
trustee  and  cestui  que  trust,  operate  as  a  bar  to   the 

(m)  See  Bevill's  case,  4  Co.  1 1  b.  v.  Townsend,    1  Bro.  C.  C.   550; 

O)  See  Wood's  Inst,  557  ;   and  Clay  v.  Clay,  3  Bro.  C.  C.  639,  n. ; 

Christian's  note  to  3  Black.  Com.  Ainbl.    645 ;     Hercy    v.    Ballard, 

10G.  4  Bro.  C.  C.  469;  and  Harmood  r. 

(?/)     Per    Lord    Hardwicke,    in  Oglander,  6  Ves.  jun.  199;  8  Ves. 

Llewellyn     v.     Mack  worth,     Bar-  jun.  106;   Hovenden  v.  Lord  An- 

riard.  Rep.  Cha.  445  ;  15  Vin.  Abr.  nesley,  '2  Schd.  &  Lef.  629. 
125,  n.  topi.  1  ;  and  see  Townsend 
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latter,  yet  the  trustee  may,  in  some  cases,  be  barred  by 
the  possession  of  the  cestui  que  trust,  or  those  claiming 
under  him  (z).  A  cestui  que  trust  is  as  a  tenant  at  will 
to  the  trustee,  and  his  possession  is  the  possession  of 
the  trustee  {a) ;  and  therefore,  unless  under  very  par- 
ticular circumstances,  time  could  not  operate  as  a 
bar  (b).  Where  a  cestui  que  trust  sells  or  devises  the 
estate,  and  the  vendee  or  devisee  obtains  possession  of 
the  title-deeds,  and  enters,  and  does  no  act  recognising 
the  trustee's  title,  there  is  great  reason  to  contend  that 
this  is  a  disseisin  of  the  trustee,  and,  consequently,  that 
the  statute  will  operate  from  the  time  of  such  entry. 
This  is  a  point  which  daily  occurs  in  practice ;  but  it 
rarely  happens,  that  a  purchaser  can  be  advised  to  dis- 
pense with  the  conveyance  of  a  legal  estate,  where  the 
defect  will  appear  on  the  abstract  when  he  sells.  And 
where  there  has  been  any  dealing  on  the  legal  estate, 
and  it  has  been  recently  noticed  in  the  title-deeds  as  a 
subsisting  interest,  it  is  clear  that  a  purchaser  must 
consider  it  as  such  (c). 

1/.  The  statutes  of  limitations  certainly  could  not 
operate  as  between  cestuis  que  trust ;  but  it  seems  that 
equity,  in  analogy  to  the  statute,  would  hold  time  a 
bar  (d)  ;  and  indeed  that  equitable  rights  in  general 
would,  by  the  like  analogy,  be  affected  by  time  in  the 
same  manner  as  legal  estates  (e). 

(z)  See  Lord  Portsmouth  v.  Lord  (c)  See  Goodtitle   v.   Jones,  7 

Effingham,  1  Ves.  430  ;  Harmood  Term.  I'.ep.  47. 

v.  Oglander,  6  Ves.  jun.  199;   8  (d)  See  Harmood  v.  Oglander, 

Ves.  jun.  106.     See  2  Mer.  300.  ubi  sup. 

(a)  See  1  Yentr.  329.  (e)  See  1  Atk.  476  ;  and  Stack- 

{b)  See   3  Mod.   149;    Earl   of  house  V.   Barnston,    10  Ves.  jun. 

Pomfret  v.  Lord  Windsor,   2  Ves.  406;  Hovenden  v-  Lord  Annesley, 

472  ;    Keene  v.  Dcardon,  8  East,  2  Scho.  &  Let'.  630  ;    Lord  Egre- 

248;    Smith    v.     King,     16    Ea&t,  mont     v.     Hamilton,       1    Ball     & 

283.  Beatty,  516. 
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18.  This  is  exemplified,  in  some  degree,  by  the  rules 
respecting  an  equity  of  redemption,  which  is  a  mere 
creature  of  the  Court  (/). 

19.  In  Clay  v.  Clay  (g),  Lord  Camden  laid  down  this 
doctrine  very  clearly.  He  said,  "  as  often  as  Parliament 
has  limited  the  time  of  actions  and  remedies,  to  a  cer- 
tain period,  in  legal  proceedings,  the  Court  of  Chancery 
adopted  that  rule,  and  applied  it  to  similar  cases  in 
equity.  For  when  the  Legislature  has  fixed  the  time 
at  law,  it  would  have  been  preposterous  for  equity 
(which  by  its  own  proper  authority  always  maintained 
a  limitation)  to  countenance  laches  beyond  the  period 
that  law  had  been  confined  to  by  Parliament.  And 
therefore,  in  all  cases  where  the  legal  right  has  been 
barred  by  Parliament,  the  equitable  right  to  the  same 
thing  has  been  concluded  by  the  same  bar." 

20.  In  Beckford  v.  Wade  (h),  Sir  William  Grant,  in 
delivering  judgment,  said,  that  it  is  certainly  true  that 
no  time  bars  a  direct  trust  as  between  cestui  que  trust 
and  trustee  ;  but  if  it  was  meant  to  be  asserted  that 
a  court  of  equity  allows  a  man  to  make  out  a  case  of 
constructive  trust,  at  any  distance  of  time  after  the 
facts  and  circumstances  happened  out  of  which  it 
arises,  he  was  not  aware  that  there  was  any  ground  for 
a  doctrine  so  fatal  to  the  security  of  property  as  that 
would  be  ;  so  far  from  it,  that  not  only  in  circumstances 
where  the  length  of  time  would  render  it  extremely 
difficult  to  ascertain  the  true  state  of  the  fact,  but  where 
the  true  state  of  the  fact  is  easily  ascertained,  and 
where  it  is  perfectly  clear  that  relief  would  originally 

(/)  White  v.    Ewer,  2  Vcntr.  (cj)  3  Bro.  C.C.  639,  n.;  Ambl. 

340;    Pearson  r.   Pulley,    1  Cha.  645;  and  see  Ex  parte  Dewdney, 

Ca.    109;  Jenner  v.  Tracey,  and  15   Ves.  jun.  496;    Medlicott  v. 

Belch  r.  Harvey,  3  P.  Wms.  287, n.  O'Donel,  1  Ball  &  Beatty,  156. 

See  a  full  note  of  this  case,  Ap-  (/>)  17 Ves. jun. 97.  See2Hargr. 

pendix,  No.  Hi.  Jur.  Exc.  p.  394. 
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have  been  given  upon  the  ground  of  constructive  trust, 
it  is  refused  to  the  party  who,  after  long  acquiescence, 
comes  into  a  court  of  equity  to  seek  that  relief. 

21.  And  it  seems  that  even  in  cases  of  fraud,  where 
the  facts  constituting  the  fraud  were  known,  where 
there  wras  no  subsisting  trust  or  continuing  influence, 
the  same  principle  would  apply  (i). 

22.  It  wTas  held  by  Sir  William  Grant,  that  whilst  the 
equity  of  redemption  subsists,  the  question  to  whom 
it  belongs  must  remain  open  :  and  therefore  mere  pos- 
session without  title  would  not  give  any  person  a  right 
to  redeem  (A*).  The  right  belonged  to  him  who  showed 
a  title,  although  he  had  been  out  of  possession  upwards 
of  twenty  years.  But  Sir  Thomas  Plumer  decided 
otherwise,  and  his  decision  was  affirmed  in  the  House 
of  Lords  (/).  And  it  seems  that  unless  in  the  case  of 
disability,  twenty  years  adverse  possession  was  a  bar  to 
relief  in  equity  (hi). 

23.  But  if  a  mortgagee  purchase  an  interest  in  the 
equity  of  redemption — for  example,  the  estate  of  the 
tenant  for  life — he  becomes  liable  to  perform  the  obli- 
gations of  the  seller,  and  must  therefore  keep  down 
the  interest,  and  consequently  the  redemption  will  thus 
be  kept  open  (n). 

24.  The  legal  provisions  are  so  strictly  adhered  to, 
that  persons  labouring  under  any  of  the  disabilities 
specified  in  the  statute  of  limitations,  have  been  allowed 
the  same  time  as  they  would  have  been  entitled  to  in 
the  case  of  a  legal  claim  (o). 

(i)   1  Ball  &  Beatty,  166.  (>«)  See  Price  v.  Copner,  1  Sim. 

(/<)  Cholinondeley    v.    Clinton,  &  Stu.  347. 

2  Mer.   173;   Grenfell  v.  Girdle-  (n)  See    Corbett  v.   Barker,    1 

stone,  2  You.  &  Coll.  662.  Anst.  138  ;  3  Anstr.  755;  Raffety 

(I)  2  Jac    &  Walk.  1,   189  n. ;  r.  King,  1  Kee.  601. 

and    see    Tweddell    v.   Tweddell,  (o)  Lytton  v.  Lytton,  2Bro.C.C. 

Turner  &  Russ.  11,  12.  441.    Two  cases  on  this  point  were 
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2,3.  These  observations  may  be  closed  by  observing, 
that  few  cases  occurred  in  which  a  title  depending  on  the 
statute  of  limitations  could  be  recommended.  The  bare 
receipt  of  rent  was  no  ouster,  for  it  is  a  contradiction  in 
terms,  that  a  man  by  wrong  should  have  my  right  (p)  ; 
so  the  non-payment  of  rent  was  no  ouster,  and  there- 
fore the  operation  of  the  statute  was  frequently  pre- 
vented by  the  existence  of  a  lease  granted  by  the 
person  whose  interest,  or  the  interest  of  persons 
claiming  under  him,  was  sought  to  be  barred.  So  (</) 
there  misrht  be  a  case  where  the  circumstance  of 
concealing  a  deed  would  prevent  the  statute  from 
barring;  but  then  it  must  have  been  a  voluntary  and 
fraudulent  detaining  ;  for  to  say  that  merely  having  an 
old  deed  in  one's  possession  should  deprive  a  man  of 
the  benefit  of  the  act,  would  have  been  going  too  far, 
and  would  be  a  harsh  construction  of  a  statute  made  for 
the  quieting  of  possessions. 


26.  Thus  the  law  stood  before  the  late  important  act 
of  3  &  4  Will.  4,  c.  27-  It  is  seldom  possible  to  under- 
stand a  law  which  repeals  a  former  one  and  substitutes 

lor  ;i  long  time  depending,  Pimm  2  Scho.  <fv  Lef.  73.     See  and  con- 

v.    Goodwin,    before   Lord    Eldon,  sider  Hovenden  v.  Lord  Annesley, 

and  Blake's  case  before  Lord  Alan-  2  Scho.  &  Lef.  623. 

tiers,  in  Ireland.    See2Mer.  240;  («y)    Per    Lord    Hardwicke    in 

Blake  v.   Foster,  2  Ball  &  Beat.  Llewellyn  v.  Mackworth,  Barnard. 

.565;  4  Bligh,  N.  S.   133.   140;  Rep.  Cha.  445;  15  Vin.  Abr.  126, 

Harrison  r.  Hollins,  1  Sim.  &  Stu.  pi.  8;  2  Eq.  Ca.  Abr.  579,  pi.  9; 

471  ;    llaffety    v.    King-,     1     Kee.  and     see    Dormer    v.    Parkhurst, 

601.  3   Atk.    124.     See    also    Snell  r. 

(]>)  Gilb.   Ten.   97.     See   ace.  Silcock,  5  Ves.  jun.  469 ;  Bowles 

Goodright    v.    Jones,    Cruise    on  v.  Stewart,  1  Schoale's  &  Lefroy's 

Fines,  3d  edit.  295;   Doe  v.  Dan-  Hep.  209;    Bond  v.  Hopkins,  ib. 

vers,   7   Last.  299;  and  see  Orrell  41.'3;  Hovenden  v.  Lord  Annesley, 

v.   Maddox,    Runnington's    Eject.  2  Scho.  &  Lef.  <'|,7. 
Saunders  < .  Lord  Annesley, 
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new  provisions,  unless  we  have  a  eompetent  knowledge 
of  the  law  repealed.  It  has,  therefore,  independently 
of  the  savings  in  the  act,  been  thought  useful  to  retain 
the  foregoing  short  account  of  the  old  law  as  a  fit  intro- 
duction to  the  new  one. 

Under  this  head  we  are  to  consider,  1.  What  the  act 
has  abolished.  2.  The  new  period  of  nonclaim,  and 
when  the  time  first  accrues.  3.  The  savings  from  dis- 
abilities. 4.  Of  adverse  possession.  5.  Where  the  bar 
of  tenant  in  tail  extends  to  those  in  remainder.  6.  Of 
bars  in  equity.  7-  Of  money  charged  on  land,  legacies, 
dower,  rent  and  interest.  8.  Of  church  property  and  of 
advowsons.  9.  The  limits  of  the  act.  10.  Of  rights  of 
common,  of  way,  and  of  water,  and  of  lights ;  and, 
11.   Of  moduses  and  exemptions  from  tithes. 

I.  What  the  Act  has  abolished. 

27-  All  real  and  mixed  actions  of  every  description 
are  abolished  after  31st  December  1834,  except  a  writ 
of  dower,  quare  impedit,  or  an  ejectment  (/•) ;  but  the 
right  to  bring  real  actions  where  there  was  no  right  of 
entry,  was  saved  till  the  1st  June  1835  (s),  under  which 
saving  the  last  writ  of  right  that  can  be  maintained  has 
lately  been  tried. 

28.  And  there  is  a  further  saving  which  is  still  in 
operation  :  this  applies  to  cases  where,  on  the  1st  June 
1835,  any  person  whose  right  of  entry  to  any  land  shall 
have  been  taken  away  by  any  descent,  cast,  discontinu- 
ance, or  warranty,  might  maintain  any  such  writ  or 
action  as  is  abolished,  such  writ  or  action  may  be 
brought  after  that  day,  but  only  within  the  period  dur- 
ing which,  by  virtue  of  the  provisions  of  the  present  act, 

(r)  Sec.  36.  in   s.    15,    which    has    ceased    to 

(s)    Sec.  37  ;  and  see  the  saving      operate. 
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an  entry  might  have  been  made  by  the  person  bringing 
such  writ  or  action,  if  his  right  of  entry  had  not  been 
so  taken  away  (7) ;  so  that,  although  such  rights  are  pre- 
served, yet  they  are  brought,  as  to  the  period  within 
which  they  may  be  maintained,  within  the  limits  allowed 
by  the  act,  where  a  right  of  entry  exists. 

29.  And  consistently  with  this  saving,  it  is  provided 
that  after  the  31st  December  1833,  no  descent,  cast, 
discontinuance,  or  warranty,  shall  toll  or  defeat  any 
right  of  entry  or  action  («),  and  thus  this  doctrine  is  at 
an  end  in  this  important  respect  (r). 

30.  Continual  or  other  claim  will  no  longer  preserve 
any  right  of  entry,  or  distress,  or  action  (g). 

31.  As  we  have  already  seen,  the  old  statutes  of  limi- 
tation barred  the  remedy,  but  did  not  extinguish  the 
right;  but  now,  when  the  remedy  is  barred  by  time,  the 
right  and  title  of  the  person  in  any  land,  rent,  or  ad- 
vowson,  whose  remedy  is  taken  away,  is  extinguished  (^). 
This  is  a  great  improvement,  and  very  much  assists 
titles  depending  upon  non-claim. 

32.  Before  I  proceed  to  state  the  new  period  of  limi- 
tation, I  may  observe,  that  unless  where  existing  rights 
are  preserved  in  the  instances  already  pointed  out,  the 
time  which  ma}*  have  run  before  the  passing  of  the  act, 
even  where  it  has  not  barred  the  right,  will  count  as  part 
of  the  period  allowed  by  the  new  law,  and  therefore  it  will 
continue  to  run  until  it  amounts  to  the  twenty  years,  or 
it  may  be  the  forty  years,  allowed,  as  we  shall  presently 
see,  by  the  new  law. 

(I)  Sec.  38.  (y)  Sec.  11  ;   and  as  to  posses- 

(n)  Sec.  39.  i>ion    by    joint-tenants,     younger 

i  .)•)  And   as  to  warranty,  vide      brother,  &c,  vide  post, 

supra,  p.  '271.  (z)  Sec.  34. 
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II.  In  regard  to  the  period  of  non-claim,  and  when 
the  time  first  accrues. 

33.  After  the  31st  day  of  December  1833,  no  person 
can  make  an  entry  or  distress,  or  bring  an  action  to 
recover  any  land  or  rent  (I),  but  ivithin  twenty  years 
next  after  the  time  at  which  the  right  to  make  such 
entry  or  distress  or  to  bring  such  action  first  accrued  to 
some  person  through  whom  he  claims  ;  or  if  such  right 
shall  not  have  accrued  to  any  person  through  whom  he 
claims,  then  within  twenty  years  next  after  the  time 
at  which  the  right  to  make  such  entry  or  distress  or  to 
bring  such  action  first  accrued  to  the  person  making  or 
bringing  the  same  (II). 

(I)  In  Paget  v.  Foley,  2  Bing.  N.  C.  679,  Tindal,  C.  J.  thought  it 
clear  that  in  this  section  the  word  rent  is  used  to  express  charges  for 
which  an  assize  would  lie, — rents  which  are  a  charge  upon  land. 
Bosanquet,  J.  said  that  the  2d  section  appeared  to  relate  to  the  recovery 
of  an  estate  in  the  rent.     See  s.  42,  post. 

(II)  The  words  and  expressions  hereinafter  mentioned,  which  in 
their  ordinary  signification  have  a  more  confined  or  a  different  mean- 
ing, shall  in  this  act,  except  where  the  nature  of  the  provision  or  the 
context  of  the  act  shall  exclude  such  construction,  be  interpreted  as 
follows  ;  (that  is  to  say,)  the  word  "  land  "  shall  extend  to  manors, 
messuages,  and  all  other  corporeal  hereditaments  whatsoever,  and  also 
to  tithes  (other  than  tithes  belonging  to  a  spiritual  or  eleemosynary 
corporation  sole\  and  also  to  any  share,  estate,  or  interest  in  them  or 
any  of  them,  whether  the  same  shall  be  a  freehold  or  chattel  interest, 
land  whether  freehold  or  copyhold,  or  held  according  to  any  other 
tenure;  and  the  word  "rent"  shall  extend  to  all  hcriots,  and  to  all 
services  and  suits  for  which  a  distress  may  be  made,  and  to  all  annui- 
ties and  periodical  sums  of  money  charged  upon  or  payable  out  of  any 
land  (except  moduses  or  compositions  belonging  to  a  spiritual  or  elee- 
mosynary corporation  sole);  and  the  person  through  whom  another 
person  is  said  to  claim  shall  mean  any  person  by,  through,  or  under, 
or  by  the  act  of  whom,  the  person  so  claiming  became  entitled  to  the 
estate  or  interest  claimed,  as  heir,  issue  in  tail,  tenant  by  the  curtesy 
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34.  So  that  ejectment  is  the  common  remedy,  and 
twenty  years  the  common  period  within  which  to  bring 
it ;  and  the  twenty  years  run  from  the  commencement 
of  a  man's  own  right  to  the  possession,  or  if  he  claims 
through  another,  from  that  man's  right  to  it :  as  to  the 
latter,  the  expression  of  the  act  is  "  first  accrued  to  some 
person  through  whom  he  claims,"  and  that  is  explained 
to  mean  any  person  by,  through,  or  under,  or  by  the 
act  of  whom,  the  person  so  claiming  became  entitled  as 
heir,  issue  in  tail,  tenant  by  the  curtesy,  tenant  in  dower, 
successor,  special  or  general  occupant,  executor,  admi- 
nistrator, legatee,  husband,  assignee,  appointee,  devisee  or 
otherwise,  and  this  is  extended  to  a  title  by  escheat  (a). 

35.  When  it  is  ascertained  with  whom  the  right  ori- 
ginated, the  next  inquiry  is  when,  in  the  words  of  the 
act,  it  first  accrued.  This  the  legislature  has  specially 
provided  for  by  enacting,  that  in  the  construction  of 
the  act  the  right  to  make  an  entry  or  distress  or  bring 
an  action  to  recover  any  land  or  rent  shall  be  deemed 
to  have  first  accrued  at  such  time  as  hereinafter  is  men- 
tioned ;  (that  is  to  say), 

36.  First,  as  to  possessions  : — 

3/.  When  the  person  claiming  such  land  or  rent,  or 

(a)  Sec.  1. 

of  England,  tenant  in  dower,  successor,  special  or  general  occupant, 
executor,  administrator,  legatee,  husband,  assignee,  appointee,  devisee, 
or  otherwise,  and  also  any  person  who  was  entitled  to  an  estate  or  in- 
terest to  which  the  person  so  claiming,  or  some  person  through  whom 
lie  claims,  became  entitled  as  lord  by  escheat;  and  the  word  **  person  " 
shall  extend  to  a  body  politic,  corporate,  or  collegiate,  and  to  a  class 
of  creditors  or  other  persons,  as  well  as  an  individual ;  and  every  word 
importing  the  singular  number  only  shall  extend  and  be  applied  to 
several  persons  or  things  as  well  as  one  person  or  thing;  and  every 
word  importing  the  masculine  gender  only  shall  extend  and  be  applied 
to  a  female  as  well  as  a  male;   sect.  1. 
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some  person  through  whom  he  claims,  shall,  in  respect 
of  the  estate  or  interest  claimed,  have  been  in  possession 
or  in  receipt  of  the  profits  of  such  land,  or  in  receipt  of 
such  rent,  and  shall  while  entitled  thereto  have  been  dis- 
jwssessed,  or.  hare  discontinued  such  possession  or  receipt, 
then  such  right  shall  be  deemed  to  have  first  accrued 
at  the  time  of  such  dispossession  or  discontinuance  of 
possession,  or  at  the  last  time  at  which  any  such  profits 
or  rent  were  or  was  so  received. 

38.  And  when  the  person  claiming  such  land  or  rent 
shall  claim  the  estate  or  interest  of  some  deceased  person 
who  shall  have  continued  in  such  possession  or  receipt  in 
respect  of  the  same  estate  or  interest  until  the  time  of  his 
death,  and  shall  have  been  the  last  person  entitled  to  such 
estate  or  interest  who  shall  have  been  in  such  possession  or 
receipt,  then  such  right  shall  be  deemed  to  have  first 
accrued  at  the  time  of  such  death  (b). 

39.  And  when  the  person  claiming  such  land  or  rent 
shall  claim  in  respect  of  an  estate  or  interest  in  possession 
granted,  appointed,  or  otherwise  assured  by  any  instrument 
(other  than  a  will)  to  him,  or  some  person  throu//h  whom 
he  claims,  by  a  person  being  in  respect  of  the  same  estate 
or  interest  in  the  possession  or  receipt  of  the  profits  of  the 
land,  or  in  the  receipt  of  the  rent,  and  no  person  entitled 
under  such  instrument  shall  have  been  in  such  possession 
or  receipt,  then  such  right  shall  be  deemed  to  have  first 
accrued  at  the  time  at  which  the  person  claiming  as 
aforesaid,  or  the  person  through  whom  he  claims,  be- 
came entitled  to  such  possession  or  receipt  by  virtue  of 
such  instrument. 

40.  In  Doc  r.  Williams  (c),  where  it  was  held,  accord- 
ing to  the  old  law,  that  possession  by  the  mortgagor 

(A)  Doc  v.  Thompson,  5   .Viol.      &  Ell.  7'21. 
&  Ell.  532  ;  Doc   v.  Williams,  ib.  (c)  5  Adol.  &  Ell.  291. 

291  ;   Doe  v.  Thompson,  6    Adol. 
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was  not  adverse  to  the  mortgagee,  it  was  observed  by 
one  of  the  learned  Judges,  that  how  far  under  the  third 
section  it  was  necessary  for  the  mortgagee  to  bring  his 
action  within  twenty  years  from  the  day  of  default  he 
could  not  say ;  he  did  not  see  his  way  at  all.  If  the 
third  section  was  intended  to  comprehend  the  case  of  a 
mortgagee,  it  was  very  ill  penned  (d). 

41.  This  led  to  an  enactment  (e),  that  it  should  be 
lawful  for  any  person  entitled  to  or  claiming  under  any 
mortgage  of  land  (being  land  within  the  definition  of 
the  first  section  in  the  former  act),  to  make  an  entry 
or  bring  an  action  of  law,  or  suit  in  equity,  to  recover 
such  land  at  any  time  within  twenty  years  next  after 
the  last  payment  of  any  part  of  the  principal  money  or 
interest  secured  by  such  mortgage,  although  more  than 
twenty  years  may  have  elapsed  since  the  time  at  which 
the  right  to  make  such  entry,  or  bring  such  action  or 
suit  in  equity  shall  have  first  accrued. 

42.  These  provisions  apply  to  cases  of  estates  in  pos- 
session :  where  the  party  in  possession  is  dispossessed, 
or  discontinues  such  possession,  the  time  runs  from  such 
dispossession  or  discontinuance,  whether  the  claimant 
claims  through  some  other  person  or  not.  Where  the 
claimant  derives  his  claim  from  another  who  is  dead, 
and  was  in  possession  at  his  death,  and  was  the  last  in 
possession,  the  time  runs  from  his  death  ;  and  where  the 
claim  is  originally  or  derivatively  through  an  instrument 
inter  vivos,  where  the  possession  was  in  the  grantor,  but 
ended  with  him,  the  time  runs  from  the  period  when  the 
claimant,  or  the  person  under  whom  he  claims,  became 
entitled  to  the  possession. 

43.  Upon  these  provisions  a  question  of  great  import- 
ance arose,  viz.,  whether  these  enactments  pointing  out 

(d)  lb.  p.297ypei   Mr.  Justice  (e)  7   Will.  4,  &  1  Vict.  c.  28. 

Patteson. 
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when  in  the  given  cases  the  right  shall  be  deemed  to 
have  first  accrued,  excluded  any  case  which  was  not  pro- 
vided for  by  them  altogether  from  the  operation  of  the 
2d  section,  or  in  other  words,  whether  in  such  cases  the 
twenty  years  would  bar  the  right.     The  point  arose  upon 
the  claim  of  an  annuitant  under  a  will,  who  had  never 
received  any  payment.    It  was  at  first  held  that  the  right 
was  not  barred  by  the  lapse  of  twenty  years.    No  annuity, 
it  was  observed,  can  be  recovered  by  the  2nd  section  un- 
less within  twenty  years  after  the  right  of  action  accrued, 
but  that  section  must  be  construed  by  the  third,  which 
explains  what  is  meant  by  the  words  "  when  the  right 
shall  first  have  accrued."     But  this  case  did  not  fall 
within  either  of  the  two  first  conditions,  and  not  within 
the  third,  because  gifts  by  will  are  expressly  excepted  ( f) . 
The  act  as  it  stood,  therefore,  was  considered  to  have 
this    singular    operation,    that   if  one  half  year's   an- 
nuity had  been  received  previously  to  the  lapse  of  the 
twenty  years,  the  annuitant  would  be  barred  for  ever 
by  non-payment  during  that  period,  whereas  if  he  never 
once  received  the  annuity,  the  statute  does  not  operate 
to  bar  his  claim,  even  after  a  lapse  of  time  greater  than 
twenty  years  {g). 

But  this  construction  was  upon  further  consideration 
abandoned,  and  it  was  held  that  the  second  section  con- 
templates and  provides  for  the  case  where  the  right  or 
title  to  the  annuity  itself  is  disputed  ;  and  the  object  of 
the  third  section  is,  to  explain  and  give  a  construction  to 
the  enactment  contained  in  the  second  clause,  as  to  "  the 
time  at  which  the  right  to  make  a  distress  for  any  rent 
shall  be  deemed  to  have  first  accrued,"  in  those  cases 
only  in  which  doubt  or  difficulty  might  occur,  leaving 
every  case  which  plainly  falls  within  the  general  words 

(/)  James  r.  Salter,    2    Binir.  (.7)  2  Bing.  \.  C.  515. 

N.  C   505. 
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of  the  second  section,  but  is  not  included  amongst  the 
instances  given  by  the  third,  to  be  governed  by  the  ope- 
ration of  the  second.  A  rent  or  annuity  created  by  a 
will,  falls  therefore  within  the  second  section,  and  is  not 
excepted  out  of  it  by  the  third  section  (h),  and  conse- 
quently the  twenty  years  would  run  from  the  period 
when  the  right  to  distrain  for  it  first  accrued. 

44.  The  Court  of  Common  Pleas,  in  arriving  at  its  ulti- 
mate conclusion,  seems  to  have  embarrassed  the  con- 
struction of  the  act,  which  is  no  doubt  ambiguously 
framed,  and  will  probably  lead  to  much  litigation.  After 
deciding  that  there  were  no  words  to  directly  exclude 
all  instances  except  those  enumerated  in  the  third  sec- 
tion, the  Court  observed,  that  the  words  "  by  any  other 
instrument  other  than  by  will,"  carry  the  matter  no  fur- 
ther than  if  the  third  section  had  proceeded  by  attempt- 
ing to  enumerate  every  species  of  instrument  by  which 
an  estate  in  land  or  rent  could  have  been  granted,  and 
had  omitted  to  mention  a  will,  in  which  case  the  only 
inference  that  could  be  drawn  from  such  omission  would 
have  been  that  the  case,  not  being  enumerated  in  the 
third  section,  fell  back  upon  the  general  provision  con- 
tained in  the  second.  Indeed  the  Court  added,  unless 
this  was.  held  to  be  the  true  construction,  the  case  which 
is  likelv  to  occur  perhaps  with  the  most  frequency,  viz. 
the  devise  of  an  [a  particular]  estate  in  possession  in 
land,  or  of  an  estate  in  possession  in  a  renteharge  first 
created  by  the  will,  would  be  altogether  unprovided  for 
by  the  statute.  For  the  third  class  of  instances  enume- 
rated in  section  3,  describes  the  grant  to  be  "by  a  person 
being  in  respect  of  the  same  estate  or  interest  [as  was 
granted]  in  the  possession  or  receipt  of  the  profits  of 
the  laud,  or  in  the  receipt  of  the  rent,"  a  description 
which  could  neither  apply  to  the  ease  of  a  devise   of  a 

(//)  James  r.  Salter,  3  Bing.  N.  C.  344. 
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particular  estate  in  land,  or  of  a  newly  created  rent,  for 
the  devisor  who  has  by  his  will  carved  an  estate  in  land 
out  of  the  estate  whereof  he  was  seised,  can  never  be  said 
to  have  been  possessed  in  respect  of  the  same  estate  or 
interest  as  that  claimed  by  the  devisee,  still  less  can  the 
devisor  who  creates  a  new  rentcharge  by  his  will  be  said 
to  have  been  in  the  receipt  of  the  rent  (i). 

What  the  Court  decided  was,  that  the  case  did  not 
fall  within  the  third  section,  and  therefore  was  left  to 
the  operation  of  the  second.  The  framers  of  the  act 
have  not,  it  seems,  executed  their  own  purpose,  for  they 
no  doubt  intended  to  enumerate  in  the  third  section  all 
the  cases  (not  afterwards  specially  provided  for)  in 
which  it  would  be  necessary  to  ascertain  when  a  right 
first  accrued  within  the  second  section,  for  otherwise,  as 
we  shall  presently  see,  the  law  of  adverse  possession 
would  not  be  uniform.  But  if  the  criticism  of  the 
Court  of  Common  Pleas  he  correct  in  regard  to  the 
language  of  the  third  section,  which  speaks  of  the 
same  estate  or  interest,  no  case,  although  a  grant  within 
that  section,  and  not  a  will,  would  fall  within  it,  where 
a  particular  estate  or  a  rent  was  created  by  it.  And  the 
preceding  instance  in  the  same  (third)  section,  viz.  where 
the  person  claiming  shall  claim  the  estate  or  interest  of 
some  deceased  person  who  shall  have  continued  in  such 
possession  or  receipt  in  respect  of  the  same  estate  or 
interest  until  the  time  of  his  death,  would  require  the 
same  construction,  and  therefore  could  not  extend  to  a 
devise  where  a  particular  estate  in  land  or  rent  was 
created.  The  words  are  no  doubt  somewhat  difficult  to 
grapple  with.  But  I  should  have  thought  that  the  true 
construction  of  the  third  section  was  this :  the  first 
instance  embraces  every  case  of  an  actual  possession 
followed  by  a  dispossession  or  discontinuance  of  posses- 

(i)  /V/- Tiink.l,  C.  .1.  3  Bing,  N.  C.  553-555. 
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sion.  The  second  instance  includes  those  where  the 
claimant  derives  title  under  a  deceased  person  who  was 
in  possession  till  his  death,  when  the  possession  was  in- 
terrupted, and  this  would,  in  my  view,  have  included  the 
cases  of  both  heirs  and  devisees  where  they  were  in- 
truded upon.  The  third  instance  included  grants  inter 
vivos,  where  the  grantor  was  in  possession,  but  posses- 
sion has  not  been  acquired  by  the  grantee.  The  fourth 
instance  refers  to  future  estates,  and  applies  to  them, 
however  created,  whether  by  deed  or  will ;  and  this  was 
the  opinion  of  the  Court  in  the  above  mentioned  case, 
for  the  words  "or  other  future  estates  or  interests," 
were,  they  said,  large  enough  to  comprehend,  and  would 
comprehend  all  executoiy  devises  (j). 

45.  But  it  does  not  appear  to  have  been  thought  that 
the  case  of  a  rent  newly  created  by  will,  could  fall 
within  the  second  instance  in  the  third  section.  In 
regard  to  the  language  of  the  second  and  third  instances 
in  the  third  section,  as  the  ancestor,  devisor,  or  grantor, 
in  the  instances  put,  must  have  been  in  possession  of 
the  whole  estate  or  interest  out  of  which  the  particular 
estates,  or  the  new  rent  (which  stands  upon  the  same 
footing)  were  created,  the  claimant  might  fairly  be  con- 
sidered to  claim,  in  the  words  of  the  second  instance, 
"  the  estate  or  interest  of  a  deceased  person  who  con- 
tinued in  possession  in  respect  of  the  same  estate  or 
interest  until  his  death ;"  for  the  estate  or  interest 
which  he  does  claim,  is  part  of  and  derived  out  of  that 
estate  or  interest ;  they  are  not  distinct  subjects,  but 
the  same  subject  differently  modified,  and  they  fall 
clearly  within  the  intention  of  the  act  (k).  The  ex- 
pressions in  the  third  instance  are  not  distinguishable 

(J)  3  Bing.  N.  C.  554.  nants  entered  into  by  lessees  under 

powers  running  with  the  land,   2 
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from  those  in  the  second ;  and  where  the  receipt  of  the 
rent  is  spoken  of,  that  seems  to  mean  an  existing  rent 
prior  to  the  grant,  and  does  not  affect  the  question  as 
to  a  rent  created  by  the  instrument  itself,  which  may 
be  deemed  an  interest  in  the  land. 

Secondly,  as  to  reversionary  and  future  interests. 

46.  When  the  estate  or  interest  claimed  shall  have 
been  an  estate  or  interest  in  reversion  or  remainder,  or 
other  future  estate  or  interest,  and  no  person  .shall  /tare 
obtained  the  possession  or  receipt  of  the  profits  of  such 
land,  or  the  receipt  of  such  rent  in  respect  of  such  estate 
or  interest,  then  such  right  shall  be  deemed  to  have  first 
accrued  at  the  time  at  which  such  estate  or  interest 
became  an  estate  or  interest  in  possession.  And  the 
words,  "  or  other  future  estates  or  interests,"  are  large 
enough  to  comprehend,  and  would  comprehend,  all 
executory  devises  (I). 

4/.  And  when  the  person  claiming  such  land  or  rent, 
or  the  person  through  whom  he  claims,  shall  have  be- 
come entitled  by  reason  of  any  forfeiture  or  breach  of 
condition,  then  such  right  shall  be  deemed  to  have  first 
accrued  when  such  forfeiture  was  incurred  or  such  con- 
dition was  broken  (m). 

48.  But  when  any  right  to  make  an  entry  or  distress 
or  to  bring  an  action  to  recover  any  land  or  rent  by 
reason  of  any  forfeiture  or  breach  of  condition,  shall 
have  first  accrued  in  respect  of  any  estate  or  interest  in 
reversion  or  remainder,  and  the  land  or  rent  shall  not 
have  been  recovered  by  virtue  of  such  right,  the  right 
to  make  an  entry  or  distress  or  bring  an  action  to 
recover  such  land  or  rent  shall  be  deemed  to  have  first 
accrued  in  respect  of  such  estate  or  interest  at  the  time 

(/)  Per  Tindal,  C.  J.,  3  Bin-  {»,)  Sec.  3. 

N.  C.  554. 
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when  the  same  shall  have  become  an  estate  or  interest 
in  possession,  as  if  no  such  forfeiture  or  breach  of  con- 
dition had  happened  (n). 

49.  And  a  right  to  make  an  entry  or  distress  or  to 
bring  an  action  to  recover  any  land  or  rent  shall  be 
deemed  to  have  first  accrued,  in  respect  of  an  estate  or 
interest  in  reversion,  at  the  time  at  which  the  same 
shall  have  become  an  estate  or  interest  in  possession  by 
the  determination  of  any  estate  or  estates  in  respect  of 
which  such  land  shall  have  been  held,  or  the  profits 
thereof  or  such  rent  shall  have  been  received,  notwith- 
standing the  person  claiming  such  land,  or  some  person 
through  whom  he  claims,  shall,  at  any  time  previously 
to  the  creation  of  the  estate  or  estates  which  shall  have 
determined,  have  been  in  possession  or  receipt  of  the 
profits  of  such  land,  or  in  receipt  of  such  rent  (o).  So 
that  the  remainder-man  is  not  bound  to  enter  for  a  for- 
feiture until  his  estate  fall  into  possession,  nor  is  his 
right  affected  by  a  possession  by  him,  or  any  person 
through  whom  he  claims,  previously  to  the  creation  of 
the  estate  which  shall  have  determined. 

50.  But  several  rights  in  the  same  person  may,  con- 
trary to  the  old  rule,  be  barred  without  any  new  allow- 
ance. For  when  the  right  to  an  estate  in  possession  is 
barred  by  the  lapse  of  time,  and  such  person  shall  at 
any  time  during  the  said  period  have  been  entitled  to 
any  other  estate,  interest,  right  or  possibility,  in  rever- 
sion, remainder  or  otherwise,  in  or  to  the  same  land  or 
rent,  no  entry,  distress  or  action  shall  be  made  or 
brought  by  such  person,  or  any  person  claiming  through 
him,  to  recover  such  land  or  rent,  in  respect  of  such 
other  estate,  interest,  right  or  possibility,  unless  in  the 
meantime  such  land  or  rent  shall  hare  been  recovered  by 
some  person  entitled  to  <m  estate,  interest  or  right  which 

(w)    Sec.    I.  {(>)    Sec.   5. 
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shall  have  he&n  limited  or  taken  effect  after  or  in  defea- 
sance of  such  estate  or  interest  in  possession  (p). 

51.  An  administrator  is  to  be  deemed  to  claim  as  if 
there  had  been  no  interval  of  time  between  the  death 
of  the  deceased  person  and  the  grant  of  the  letters  of 
administration  (q). 

52.  The  act  contains  special  provisions  in  regard  to 
the  possession  of  tenants,  and  provides  in  other  cases 
where  one  man's  possession  shall  or  shall  not  enure  to 
the  benefit  of  others. 

53.  The  receipt  of  the  rent  payable  by  any  tenant 
from  year  to  year,  or  other  lessee,  will,  as  against  such 
lessee  or  any  person  claiming  under  him,  (but  subject 
to  the  lease),  be  deemed  to  be  the  receipt  of  the  profits 
of  the  land  for  the  purposes  of  the  act  (r). 

54.  And  when  any  person  is  in  possession  or  in  receipt 
of  the  profits  of  any  land,  or  in  receipt  of  any  rent,  as 
tenant  at  will,  the  right  of  the  person  entitled  subject 
thereto,  or  of  the  person  through  whom  he  claims,  to 
make  an  entry  or  distress  or  bring  an  action  to  recover 
such  land  or  rent  will  be  deemed  to  have  first  accrued 
either  at  the  determination  of  such  tenancy,  or  at  the 
expiration  of  one  year  next  after  the  commencement 
of  such  tenancy,  at  which  time  such  tenancy  will  be 
deemed  to  have  determined  :  but  it  is  provided  that  no 
mortgagor  or  cestui  cjne  trust  shall  be  deemed  to  be  a 
tenant  at  will  to  his  mortgagee  or  trustee  (s). 

55.  It  was  attempted  under  this  section  to  maintain 
that  a  tenant  at  will  who  had  been  twenty  years  in  pos- 
session, but  whose  possession  had  determined  by  his 
death  before  the  act  passed,  had  acquired  the  fee  by 
force  of  the  act,  so  that  his  heir  could  recover  in  eject- 

(p)  Sec.  20.  (s)  Sec.  7;  see  Doe  ©.Thompson, 

(g)  Sec.  6.  5    Adol.    &    Ell.  532  ;      Doe  v. 

(?•)  Sec.  35.  Thompson,  6  Adol.  &  Ell.  721. 

z   3 


34*2         POSSESSION    BY    TENANT    UNDER    LEASE. 

ment  against  a  person  having  no  title  (the  widow  of  the 
tenant  at  will) ;  but  this  was  overruled  (t),  although  it 
was  admitted  that  the  case  would  have  been  quite 
different  if  the  tenant  at  will  had  continued  in  pos- 
session. 

56.  The  provision  is  a  general  and  continuing  one, 
and  is  not  confined  to  cases  existing  at  the  time  the  act 
passed,  although  it  applies  to  them.  A  possession  there- 
fore by  a  tenant  at  will  partly  before  and  partly  since 
the  act,  or  wholly  before  the  act  where  it  continued  until 
after  the  act,  or  wholly  after  the  act,  will,  if  it  endure 
twenty-one  years  after  its  commencement,  vest  the  fee 
simple  in  the  tenant  at  will,  for  the  remedy  of  the  owner 
will  not  only  be  barred,  but  his  estate  extinguished. 

5/.  And  when  any  person  is  in  possession  or  in 
receipt  of  the  profits  of  any  land,  or  in  receipt  of  any 
rent,  as  tenant  from  year  to  year  or  other  period, 
without  any  lease  in  writing,  the  right  of  the  person 
entitled  subject  thereto,  or  of  the  person  through 
whom  he  claims,  to  make  an  entry  or  distress  or  to 
bring  an  action  to  recover  such  land  or  rent  will  be 
deemed  to  have  first  accrued  at  the  determination  of 
the  first  of  such  years  or  other  periods,  or  at  the  last 
time  when  any  rent  payable  in  respect  of  such  tenancy 
shall  have  been  received  (which  shall  last  happen)  (v). 

58.  And  when  any  person  is  in  possession  or  in  re- 
ceipt of  the  profits  of  any  land,  or  in  receipt  of  any 
rent,  by  virtue  of  a  lease  in  writing,  by  which  a  rent 
amounting  to  tit e  yearly  sum  of  20  s.  or  upwards  shall  be 
reserved,  and  the  rent  reserved  by  such  lease  shall  have 
been  received  by  some  person  wrongfully  claiming  to  be 
entitled  to  such  land  or  rent  in  reversion  immediately 
expectant  on  the  determination  of  such  lease,  and  no 
payment  in  respect  of  the  rent  reserved  by  such  lease 

(0  Due  r.  Thompson,   6    Adol.  («)  Sec.  8. 

&   Ell.  721. 
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shall  afterwards  have  been  made  to  the  person  rightfully 
entitled  thereto,  the  right  of  the  person  entitled  to  such 
land  or  rent,  subject  to  such  lease,  or  of  the  person 
through  whom  he  claims,  to  make  an  entry  or  distress 
or  to  bring  an  action  after  the  determination  of  such 
lease  will  be  deemed  to  have  first  accrued  at  the  time  at 
which  the  rent  reserved  by  such  lease  was  first  so  re- 
ceived by  the  person  wrongfully  claiming  as  aforesaid  ; 
and  no  such  right  will  be  deemed  to  have  first  accrued 
upon  the  determination  of  such  lease  to  the  person  right- 
fully entitled  (.r)  (I). 

59.  No  person  is  to  be  deemed  to  have  been  in  pos- 
session within  the  meaning  of  the  act,  merely  by  reason 
of  having  made  an  entry  (g). 

GO.  And  where  one  or  more  of  several  persons  en- 
titled to  any  land  or  rent,  as  coparceners,  joint  tenants 
or  tenants  in  common,  have  been  in  possession  or 
receipt  of  the  entirety  or  more  tin  in  his  or  their  undivided 
share  or  shores  of  such  land,  or  of  the  profits  thereof, 

O)  Sec.  9.  (if)  Sec.  10. 

(I)  Another  rule  is,  that  in  case  of  a  lease,  adverse  possession  so 
;is  to  bar  the  reversioner,  does  not  commence  till  the  expiration  of  the 
term.  Where  rent  is  reserved  on  a  lease,  we  consider  it  more  reason- 
able that  the  limitation  should  run  from  the  time  when  the  rent  began 
to  be  received  by  a  person  claiming-  adversely,  so  that  there  shall  not 
be  a  new  period  of  limitation  from  the  expiration  of  the  lease.  The 
receipt  of  rents  and  profits  is  equivalent  to  the  occupation  of  the  soil  ; 
t lie  person  who  is  in  the  receipt  of  them  can  do  nothing-  more  to  esta- 
blish his  rights,  and  the  person  to  whom  they  are  denied  is  virtually 
dispossessed.  Where  no  rent,  or  only  a  nominal  rent,  is  reserved,  very 
slight  negligence  can  be  imputed  to  the  reversioner  in  merely  not  re- 
quiring a  recognition  of  his  title  from  the  tenant,  and  in  such  cases, 
till  the  expiration  of  the  lease,  we  think  there  should  not  be  a  com- 
mencement of  adverse  possession  to  bar  the  landlord.  Any  rent  less 
than  twenty  shillings  a  year  may  for  this  purpose  be  considered  nomi- 
nal.     1  Report  11.  P.  Commissioners,  p.  47. 
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or  of  such  rent  for  his  or  their  own  benefit,  or  for  the 
benefit  of  any  person  or  persons  other  than  the  person 
or  persons  entitled  to  the  other  share  or  shares  of  the 
same  land  or  rent,  such  possession  or  receipt  shall  not 
be  deemed  to  have  been  the  possession  or  receipt  of  or 
by  such  last-mentioned  person  or  persons  (z).  This  sets 
at  rest  an  important  point  constantly  arising  between 
such  owners, 

61.  And  the  possession  or  receipt  by  the  younger 
brother  or  other  relation  of  the  heir,  is  not  to  be  deemed 
the  possession  or  receipt  of  the  heir  himself  (a). 

62.  But  when  any  acknowledgment  of  the  title  of  the 
person  entitled  to  any  land  or  rent  has  been  given  to 
him  or  his  agent  in  writing  signed  by  the  person  in 
possession  or  in  receipt  of  the  profits  of  such  land,  or  in 
receipt  of  such  rent,  then  such  possession  or  receipt  of 
or  by  the  person  by  whom  such  acknowledgment  has 
been  given  will  be  deemed  to  have  been  the  possession 
or  receipt  of  or  ?•  person  to  whom  or  to  whose 

it  such  acknowledgment  has  been  given  at  the  time 
of  givifi  and  the  right  of  such  last -mentioned 

person,  or  any  person  claiming  through  him,  to  make 
an  entry  or  distress  or  bring  an  action  to  recover  such 
land  or  rent  will  be  deemed  to  have  first  accrued  at  the 
time  at  which  such  acknowledgment,  or  the  last  of  such 
acknowledgments  was  given  (b). 

63.  And  it  is  provided,  that  when  no  such  acknow- 
ledgment shall  have  been  given  before  the  passing  of 
the  act,  and  the  possession  or  receipt  of  the  profits  of 
the  land,  or  the  receipt  of  the  rent,  shall  not  at  the 
time  of  the  passing  of  the  act  have  been  adverse  to  the 

t   or  title  of    the   person   claiming  to  be  entitled 
thereto,    then    such    person,    or   the   person   claiming 

(//)  See,   I  ! 
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through  him,  may,  notwithstanding  the  period  of  twenty 
years  before  limited  shall  have  expired,  make  an  entry 
or  distress  or  bring  an  action  to  recover  such  land  or 
interest  at  any  time  within  five  years  next  after  the 
passing  of  the  act  (c),  which  provision,  although  very 
material  to  the  right  understanding  of  the  act,  has  now 
ceased  by  the  lapse  of  the  five  years  to  have  any  direct 
operation. 

III.  Of  savings  in  cases  of  disabilities. 

64.  If  at  the  time  at  which  the  right  of  any  person 
to  make  an  entry  or  distress  or  bring  an  action  to  recover 
any  land  or  rent  first  accrues  as  aforesaid  such  person 
is  under  any  of  the  disabilities  hereinafter  mentioned 
(that  is  to  say,)  infancy,  coverture,  idiotcy,  lunacy,  un- 
soundness of  mind,  or  absence  beyond  .seas,  then  such 
person,  or  the  person  claiming  through  him,  may,  not- 
withstanding the  period  of  twenty  years  before  limited 
has  expired,  make  an  entry  or  distress  or  bring  an  ac- 
tion to  recover  such  land  or  rent  at  any  time  within  ten 
years  next  after  the  time  at  which  the  person  to  whom 
such  right  first  accrued  as  aforesaid  ceased  to  be  under 
any  such  disability,  or  died  (which  shall  have  first  hap- 
pened) (d). 

65.  But  even  in  case  of  disabilities,  no  entry,  distress 
or  action  can  be  made  or  brought  but  within  forty  years 
next  after  the  time  at  which  such  right  first  accrued,  al- 
though the  person  under  disability  at  such  time  has 
remained  under  one  or  more  of  such  disabilities  during 
the  whole  of  such  forty  years,  or  although  the  term  of 
ten  years  from  the  time  at  which  he  ceased  to  be  under 

(c)  Sec.  15;  see  Doe  v.  Thonip-      son,  6  Adol.  &  Ell.  721  ;  Nepean 
son,  5  Adol.  &  Ell.  532  ;    Doe  v.      v,  Doe,  2  Mees.  cV  Wels.  894. 
Williams,  ib.  291  ;  Due  v.  Thomp-  (//)  Sec.  16. 
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any  such  disability,  or  died,  has  not  expired  (e).  Nor 
although  the  person  under  a  disability  dies  without  hav- 
ing ceased  to  be  under  such  disability  is  any  time  beyond 
the  period  of  twenty  years,  or  the  period  of  ten  years 
allowed  by  reason  of  any  disability  of  any  other  person, 
(/*)  or  in  other  words,  a  succession  of  disabilities  does 
not  extend  the  time. 

66.  No  part  of  Great  Britain  and  Ireland,  nor  the 
islands  of  Man,  Guernsey,  Jersey,  Alderney,  or  Sark,  nor 
any  island  adjacent  to  any  of  them  (being  part  of  the 
dominions  of  the  Crown),  is  to  be  deemed  to  be  beyond 
seas  within  the  meaning  of  the  act  ((/). 

IV.  Of  adverse  possession. 

6/.  The  real  property  commissioners  observe  in  their 
first  report  (h),  that  great  practical  difficulty  has  arisen 
in  determining  what  is  adverse  possession,  and  when  it 
shall  be  considered  to  have  bes;un.  This  must  e;ene- 
rally,  they  add,  be  left  as  a  question  of  fact  for  a  jury ; 
but  there  are  some  rules  of  law,  prasumptiones  juris  et 
de  jure,  which  absolutely  prevent  the  possession  from 
being  considered  adverse,  and  the  expediency  of  which 
is  very  questionable,  as  they  do  not  seem  necessary  for 
preserving  rightful  claims,  and  they  greatly  impair  the 
healing  tendency  of  the  statutes  of  limitation.  One  of 
these  rules,  they  observe,  is,  that  a  possession  which  be- 
wail rightfully  cannot  be  considered  as  having  become 
wrongful, — that  is,  adverse  as  against  the  rightful  owner, 
—by  being  merely  continued  after  the  right  of  the  party 
in  possession  has  determined  (I).     It  appeared  to  them 

(e)  Sec.  17  ;  see  Doe  v.  Brains-  {g)  Sec.  19. 

ton,  3  Adol.  &  Ell. 63.  (A)  Paye  47. 

(/)  Sec.  18. 

(1)  This  1  apprehend  was  not  the  law. 
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that  it  should  be  open  to  a  jury  to  find  that  adverse  pos- 
session began  from  the  determination  of  the  rightful 
estate  of  the  party. 

68.  There  is  no  direct  provision  in  the  act  as  to  ad- 
verse possession,  nor  is  the  expression  used  except  in 
the  15th  section,  which,  as  we  have  seen,  saved  for  five 
years  the  right  of  a  party  existing  at  the  time  the  act 
passed,  where  the  possession  or  receipt  of  the  profits  of 
the  land  should  not  have  been  adverse  to  the  right  or  title 
of  the  person  claiming  to  be  entitled  thereto,  although 
the  twenty  years  allowed  by  the  act  should  have  ex- 
pired ;  and  several  cases  were  saved  by  this  provision ; 
the  possession,  although  long,  not  having  been  ad- 
verse (/). 

69.  It  was  observed  by  Mr.  Justice  Patteson,  in  Doe 
v.  Williams  (/»•),  that  from  the  language  of  the  15th  sec- 
tion it  plainly  appears  that  something  or  other  was,  after 
the  act  passed,  to  be  considered  as  adverse  possession, 
which  was  not  so  before  the  act  passed ;  for  in  that 
section  it  seemed  to  be  considered  that  the  possession 
which,  up  to  the  passing  of  the  act,  was  not  adverse  as 
the  law  then  stood,  would,  by  the  operation  of  the 
act,  become  so  on  the  very  day  after  the  act  passed, 
and  that  by  relation ;  otherwise  the  provision  as  to  the 
five  years  was  not  needed  to  protect  the  right  of  the 
party  against  whom  such  adverse  possession  might  be 
set  up. 

70.  And  where  a  woman  seised  in  fee  in  possession, 
married,  and  she  and  her  husband  continued  in  posses- 
sion for  some  years  after  the  marriage,  but  more  than 
forty  years  before  the  commencement  of  the  action  they 

{i)  Doe  v.  Williams,    5    Adol.      Adol.  &  Ell.  721. 
&  Ell.  291;  Doe  u.  Thompson,  ib.  (k)  5  Adol.  &   Ell.  297;    and 

632  j  and  see  Doe  v.  Thompson,  6      vide  post,  pi.  71. 
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left  the  place,  and  did  not  afterwards  exercise  any  act 
of  ownership,  or  occupy  the  estate,  and  the  wife  died 
in  1828,  and  the  husband  in  1832,  and  her  eldest  son 
brought  an  ejectment  in  1835,  it  was  held  that  he  was 
barred  by  the  statute  (/). 

The  Court  observed,  in  delivering  judgment,  that  the 
fact  being  clear  that  within  the  terms  of  the  third  sec- 
tion of  the  statute,  the  plaintiff's  mother  was  dispossessed 
or  discontinued  the  possession  or  receipt  of  the  rents 
above  forty  years  before  the  action,  the  action  was  clearly 
barred  by  the  seventeenth  section.  Some  argument  was 
raised  on  the  question  whether  the  possession  was  ad- 
verse or  not,  but  the  terms  of  that  clause  are  unequivocal, 
and  one  of  its  objects  was  to  avoid  the  necessity  of  in- 
quiring into  facts  of  so  ancient  a  date.  If,  the  Court 
added,  the  persons  actually  in  possession  could  be  shown 
to  have  held  under  him  through  whom  the  plaintiff  claimed, 
the  jwssession  of  the  former  might  be  regarded  as  the 
2)ossession  of  the  latter,  but  in  this  case  there  was  not  a 
single  fact  from  which  such  an  inference  could  be  drawn ; 
on  the  contrary,  the  departure  of  the  former  possessors 
to  a  distance  without  appearing  to  have  received  any 
rent  or  made  any  demand,  was  the  strongest  evidence 
of  their  intending  to  abandon  at  once  all  occupation  and 
all  claim  of  ownership.  The  facts  of  the  husband's  te- 
nancy by  the  curtesy  and  the  son's  right  of  possession 
not  accruing  till  after  his  father's  death,  were  held  to 
furnish  no  answer  to  the  positive  enactment  of  limitation 
in  the  seventeenth  clause.  Finally,  the  Court  observed, 
that  it  was  true  that  in  several  previous  cases  the  Court 
showed  a  strong  indisposition  to  presume  a  possession 
adverse  which  might  be  lawful,  consistently  with  the 

(I)  Doe  v.  Brainstem,  .'5  Adol.  &  Ell.  63;   qu.  whether  the  case  did 
not  fall  within  the  loth  section. 
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facts  found  :  of  those  cases  no  more  need  be  said  on 
that  occasion  than  that  they  were  not  brought  within 
the  late  statute. 

71.  This,  therefore,  is  a  direct  decision  that  forty 
years'  possession,  although  not  adverse  in  the  sense  of 
that  expression  under  the  old  lawT,  will  gain  a  title.  The 
judgment  is  perhaps  not  altogether  consistent,  for  it  was 
said  that  if  the  possession  could  be  shown  to  have  been 
held  under  the  person  through  whom  the  plaintiff  claimed, 
it  might  be  regarded  as  the  possession  of  the  latter,  which 
really  is  the  doctrine  of  non-adverse  possession  (m)  ;  but 
the  rest  of  the  judgment  shows  that  the  Court  meant  to 
decide  that  "  adverse  possession"  was  not  necessary. 
And  this  is  established  to  be  the  true  principle  by  the 
case  of  Nepean  v.  Doe,  in  the  Exchequer  Chamber  (ti), 
where  the  Court  were  all  clearly  of  opinion  that  the  second 
and  third  sections  of  the  act  have  done  away  with  the 
doctrine  of  non-adverse  possession,  and  that,  except  in 
cases  falling  within  the  fifteenth  section,  the  question  is 
whether  twenty  years  have  lapsed  since  the  right  accrued, 
whatever  be  the  nature  of  the  possession. 

72.  The  framers  of  the  act  do  not  appear  to  have  fol- 
lowed out  their  own  views  as  contained  in  the  observa- 
tions before  quoted,  and  they  have  left  the  point  of 
adverse  possession  to  be  settled  by  the  construction  of 
the  act.  The  second  section,  which  makes  the  twenty 
years  a  bar,  does  not  touch  the  question,  but  speaks  gene- 
rally of  the  right  to  make  an  entry  or  distress.  The 
third  section,  however,  which  professes  to  state  when  that 
right  shall  be  deemed  to  have  first  accrued,  places  it 
altogether  upon  possession  or  receipt  of  the  rents  ;  in 
the  first  instance  there  put,  the  right  commences  at  the 
time  of  dispossession  or  discontinuance  of  possession,  or 

(m)    See    Doc  v.   Harrow,    'A      2  Bing.  N.  C.  498. 
Adol.  &  Ell.  67,  n  ;  Doc  v.  Edgar,  (w)  '2  Moos.  &  Wels.  894. 
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at  the  last  time  at  which  any  rents  or  profit  were  or  was 
received,  and  the  other  instances  are  of  similar  import. 
The  1/th  section,  which  makes  forty  years  a  bar  even 
where  there  have  been  or  are  disabilities,  depends,  as  far 
as  this  question  of  adverse  possession  is  concerned,  upon 
the  previous  provisions.  The  third  section  makes  non- 
possession  or  non-receipt  of  the  profits  the  commence- 
ment of  the  bar,  then  certain  allowances  are  made  for 
disabilities,  but  the  time  is  not  extended  beyond  forty 
years. 

73.  As  possession  or  receipt  of  profits  is  thus  made 
necessary  to  prevent  time  from  running  against  the 
owner,  it  became  essential  to  lay  down  some  rule  as  to 
the  occupation  of  tenants,  particularly  of  tenants  at  will. 
This  was  accomplished,  as  we  have  seen,  in  the  case  of 
possession  by  a  tenant  at  will,  by  making  the  right  of  the 
person  entitled  subject  thereto,  to  bring  an  action  or 
make  an  entry  or  distress,  to  commence  either  at  the 
determination  of  such  tenancy  or  at  the  expiration  of 
one  year  next  after  the  commencement  of  such  tenancy, 
at  which  time  such  tenancy  is  to  be  deemed  to  have 
determined:  which,  as  we  have  before  suggested,  seems 
to  make  the  time  run,  at  the  latest,  at  the  expiration  of 
such  one  year  (0).  In  the  case  of  a  tenant  from  year  to 
year,  or  for  any  other  period  without  any  lease  in  writing, 
the  time  runs  from  the  determination  of  the  first  of  such 
years  or  other  periods,  or  at  the  last  time  when  any  rent 
shall  have  been  received,  which  shall  last  happen  {p). 
But  the  receipt  of  rent  payable  by  any  tenant  from  year 
to  year  or  other  lessee,  is,  as  against  such  lessee  or  any 
person  claiming  under  him  (but  subject  to  the  lease),  the 
receipt  of  the  profits  of  the  land  within  the  act  (q). 

74.  An  acknowledgment  of  title  in  writing  makes  the 

(o)  Sec.  7.  (y)  Sec.  35. 

(;;)  Sec.  8. 
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possession  of  the  person  making  the  acknowledgment 
the  possession  of  the  person  to  whom  it  is  made,  but  the 
time  will  run  from  the  period  at  which  such  acknowledg- 
ment or  the  last  of  such  acknowledgments,  if  more  than 
one,  was  given  (r). 

75.  These  provisions  place  landed  proprietors  in  dan- 
ger of  rapidly  losing  portions  of  their  property,  particu- 
larly where  they  have  allowed  friends  or  dependants  to 
occupy  parts  without  payment  of  any  rent.  In  many 
such  cases  the  statute  will  be  found  to  have  transferred 
the  fee  simple  to  the  occupier.  Where  twenty  years 
have  not  already  elapsed,  written  acknowledgments  of 
title  should  be  immediately  obtained  from  all  such  occu- 
piers. And  in  every  case  in  which  one  person  allows 
another  to  occupy  any  part  of  his  estate  without  paying 
rent,  or  to  receive  any  part  of  his  rents  without  account, 
not  only  should  he  obtain  a  written  acknowledgment  of 
title  to  be  signed  by  such  person,  but  he  should  require 
a  renewal  of  it  every  year,  just  as  he  would  payment  of 
rent,  for  oddly  enough  the  time  begins  to  run  against 
the  owner,  the  moment  after  the  person  in  possession 
has  acknowledged  his  title,  so  that  even  where  an  annual 
acknowledgment  is  taken,  with  the  exception  of  a 
momentary  interval,  time  is  always  running  against  the 
owner,  although  every  renewed  acknowledgment  renders 
it  necessary  to  begin  a  new  computation.  If  an  acknow- 
ledgment were  postponed  for  five  or  ten  years,  it  would 
probably  escape  recollection  altogether. 

76.  In  the  case  of  an  actual  lease  in  writing  at  a  rent 
not  less  than  20. v.,  a  receipt  of  rent  by  a  stranger  is 
made  equivalent  to  an  actual  possession  by  him,  contrary 
to  the  former  rule,  that  a  receipt  of  rent  was  no  ouster, 
as  no  man  could  by  wrong  have  my  right  (s).  But  this 
provision  does  not  include  other  leases  in  writing,  nor 

(r)  Sec.  14.  0)  Sec.  9. 
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was  it  intended  it  should  (t),  and  they  therefore  are  still 
obnoxious  to  the  old  rule,  and  conseo^ently  in  such 
cases  the  mere  receipt  of  the  rent  by  a  third  person  will 
not  of  itself  operate  adversely  to  the  real  owner. 

77-  The  clause  which  regards  tenancies  at  will,  provides 
that  the  time  shall  run  either  from  the  determination  of 
such  tenancy,  or  at  the  expiration  of  one  year  next  after 
the  commencement  of  such  tenancy,  at  which  time  such 
tenancy  shall  be  deemed  to  have  determined ;  which  no 
doubt  meant,  that  if  it  do  not  sooner  determine,  it  shall 
be  taken  to  have  determined  at  the  end  of  one  year  (u) ; 
but  a  question  may  perhaps  be  raised,  whether  if  a 
tenancy  from  year  to  year  actually  determine  by  the 
death  of  the  tenant, — for  example,  within  the  twenty 
years, — the  time  is  not  to  run  from  that  determination, 
although  if  it  do  not  otherwise  determine,  the  time  is 
to  be  computed  from  the  end  of  one  year  from  the  com- 
mencement of  the  tenancy :  for  when  a  tenancy  at  will 
determines,  there  is  nothing  in  law  to  connect  it  with 
a  new  tenancy  at  will  or  at  sufferance,  or  whatever  it 
may  be,  created  by  the  entry  of  another  person,  and 
therefore  the  act  may  in  the  clause  referred  to  be  con- 
sidered to  contemplate  cases  where  the  possession  has 
continued  in  the  same  person  (d'). 

If  this  be  not  so,  and  a  tenant  at  will  ('an  during  the 
twenty  years  transfer  his  interest  to  another,  either  by 
act  inter  ciros  or  by  will,  or  transmit  it  to  his  family, 
which  it  seems  must  happen  if  the  time  is  to  run  gene- 
rally from  the  end  of  the  year,  what  it  may  be  asked,  is 
the  nature  of  his  estate,  chattel  or  freehold  ?  This  diffi- 
culty would  arise  from  giving  to  a  possession  really 
not  adverse,  the  operation  of  an  adverse  possession. 

(0  Soo  n.  (I),  p.  343,  supra.  (ar)  See  6  Adol.  &  Ell.  725  ;  bul 

(v)    See    the    provision    in    the      the  observation   was  perhaps  con- 

8th  section.  fined  to  the  case  before  the  Court. 
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78.  The  decision  in  James  v.  Salter  (y)  withdraws  from 
the  operation  of  the  third  section  cases  of  the  creation 
of  rents,  for  example,  by  will,  and  the  principle  of  the 
decision  would,  as  we  have  seen,  if  followed  up,  ex- 
clude from  the  operation  of  that  section  all  particular 
estates  not  clothed  with  possession,  whether  created  by 
deed  or  will.  But  to  whatever  extent  the  case  may  be 
followed,  the  question  is,  how  far  will  the  doctrine  of 
adverse  possession  apply  ?  Cases  will  be  included  in 
the  second  section,  although  excluded  from  the  third, 
and  all  the  general  provisions  in  the  act  relating  to 
possession  by  tenant  at  will,  from  year  to  year,  by  lessees 
for  years  by  writing,  and  the  like,  will  equally  apply  to 
them ;  but  it  should  seem  that,  where  the  new  law  is 
silent,  a  possession  in  such  cases  which  would  not  have 
been  adverse  before  the  act,  will  not  now  have  that 
operation.  This  of  course  would  be  a  surprise  upon 
the  framers  of  the  act. 

79.  It  should  be  kept  in  view,  that  forty  years  are  not 
a  bar  against  all  the  world.  The  twenty  years  form  the 
regular  bar,  and  the  savings  are  the  exception,  and  the 
forty  years  run  only  in  the  case  of  disabilities,  in  even 
which  case  not  more  than  forty  years  are  allowed.  But 
the  twenty  years  run  only  from  the  time  when  the 
right  first  accrued,  and  that  in  the  case  of  a  remainder, 
for  example,  is  not  until  it  falls  into  possession,  which 
event,  in  the  common  case  of  an  estate  for  life  with  a 
remainder  over,  may  not  happen  within  forty  years  of  its 
creation. 

80.  The  decision  in  Doe  v.  Bramston  (~)  may  be  held 
to  govern  a  case  which  frequently  occurred  before  tines 
and  recoveries  were  abolished,  and  will,  no  doubt,  still 
often  arise.     I  allude  to  a  conveyance  by  husband  and 

(y)  Supra,  p.  334,  pi.  43.  (z)  Supra,  p.  347,  pi.  70. 
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wife  of  her  fee-simple  estate  by  a  conveyance  not  ope- 
rative to  bind  her  :  the  operation  of  such  a  conveyance 
was,  to  pass  the  husband's  interest  in  his  marital  right, 
or  as  tenant  by  the  curtesy,  as  the  case  might  be,  and  the 
wife  or  her  heir  was  entitled  to  recover  upon  the  deter- 
mination of  that  estate,  from  which  time,  but  not  before, 
time  ran  against  them  (a).  It  may  be  considered  dif- 
ficult to  distinguish  that  case  from  Doe  v.  Bramston, 
where  the  possession  follows  the  conveyance,  for  that 
decision  has  established  that  a  married  woman  is  within 
the  first  case  provided  for  by  the  third  section,  and 
therefore  time  will  run  against  her  if  she  and  her  hus- 
band discontinue  the  possession ;  and,  although  she  is 
from  her  disability  within  the  savings,  yet  that  her  right 
will  not  endure  beyond  forty  years,  notwithstanding  that 
her  husband  himself  lived  beyond  that  period  ;  her  right 
was  not  considered  to  be  saved  by  the  continuance  of 
his  estate  by  the  curtesy,  and  adverse  possession,  in  the 
old  sense,  was  not  deemed  requisite.  Now  in  the  case 
supposed,  the  wife  would  equally  quit  the  possession, 
and  her  rights  would  be  saved  to  the  same  extent,  viz. 
for  forty  years ;  and  it  certainly  is  difficult,  consistently 
with  the  above  decision,  to  allow  her  any  further  time. 
Rut  still,  although  now  adverse  possession  is  not  ne- 
cessary, there  is  a  marked  distinction  between  a  con- 
veyance  and  a  mere  vacant  possession ;  for  after  the 
conveyance  the  husband  could  not  enter  against  his  own 
act,  and  the  wife  would  have  no  right  to  do  so  in  respect 
of  her  estate,  so  that  she  might  be  barred  altogether  if 
her  husband  lived  beyond  forty  years  without  having 
had  any  power  to  recover.  It  may  well  be  held  there- 
fore, that  where  there  is  a  conveyance,  the  case  is  not 
governed  by  that  of  Doe  v.  Bramston. 

(a)  Ravald  v.  Russell,  You.  9. 
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V.  Where  the  bar  of  tenant  in  tail  extends  to  those 
in  remainder. 

81.  When  the  right  of  a  tenant  in  tail  has  been 
barred  by  reason  of  the  action,  &c.  not  having  been 
made  or  brought  within  the  period  before  limited,  no 
entry,  distress  or  action  can  be  made  or  brought  by 
any  person  claiming  any  estate,  interest  or  right  which 
such  tenant  in  tail  might  lawfully  have  barred  (b). 

82.  And  when  a  tenant  in  tail  has  died  before  the 
expiration  of  the  period  before  limited,  no  person  claim- 
ing any  right  which  such  tenant  in  tail  might  lawfully 
hare  barred  can  make  an  entry  or  distress  or  bring 
an  action  but  within  the  period  during  which,  if  such 
tenant  in  tail  had  so  long  continued  to  live,  he  might 
have  made  such  entry  or  distress  or  brought  such 
action  (c). 

83.  And  when  a  tenant  in  tail  has  made  an  assurance 
which  does  not  operate  to  bar  an  estate,  to  take  effect 
after  or  in  defeasance  of  his  estate  tail,  and  any  person 
is  by  virtue  of  such  assurance,  at  the  time  of  the  exe- 
cution thereof,  or  at  any  time  afterwards,  in  possession 
or  receipt  of  the  profits  of  such  land,  or  in  the  receipt 
of  such  rent,  and  the  same  person,  or  any  other  person 
whatsoever  (other  than  some  person  entitled  to  such 
possession  or  receipt  in  respect  of  an  estate  which  shall 
have  taken  effect  after  or  in  defeasance  of  the  estate 
tail),  continues  or  is  in  such  possession  or  receipt  for  the 
period  of  twenty  years  next  after  the  commencement  of 
the  time  at  which  such  assurance,  if  it  had  then  been 
executed  by  such,  tenant  in  tail  or  the  person  who  would 
hare  been  entitled  to  his  estate  tail  if  such  assurance 
had  not  been  executed,  would,  without  the  consent  of 
any    other  person,    hare   operated   to   bar  such   estate   or 

(Z»)  Sec.  '21.  (c)  Sec.  22. 
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estates  as  aforesaid,  then  at  the  expiration  of  such 
period  of  twenty  years  such  assurance  will  be  effectual 
as  against  any  person  claiming  any  right  to  take  effect 
after  or  in  defeasance  of  such  estate  tail  (d). 

84.  One  of  the  propositions  of  the  real  property 
commissioners  was,  that  on  any  alienation  by  tenant 
in  tail  by  any  assurance  not  operating  as  a  complete 
bar  to  the  estate  tail,  and  all  estates,  rights  and  interests 
limited  to  take  effect  on  the  determination  or  in  dero- 
gation of  the  estate  tail,  possession  under  such  assur- 
ance should  have  the  same  effect  in  barring  the  estate 
tail,  and  all  estates,  rights  and  interests  limited  to  take 
effect  on  the  determination  or  in  derogation  of  the 
estate  tail,  as  if  such  possession  had  been  adverse  to  the 
said  estate  tail,  or  to  the  said  estates,  rights  and  inte- 
rests (e).  In  their  preliminary  observations  their  pro- 
position was,  that  where  there  had  been  an  adverse 
possession  for  twenty  years,  under  a  base  fee,  created 
by  tenant  in  tail,  the  remainders  over  and  the  rever- 
sion should  be  barred  in  the  same  manner  as  if  a  reco- 
very had  been  duly  suffered  (/). 

85.  These  intentions  were  carried  into  effect  by  the 
enactment  in  the  23d  section  before  quoted ;  which 
requires  a  possession  or  receipt  for  twenty  years  next 
after  the  commencement  of  the  time  at  which  such 
assurance,  if  it  had  then  been  executed  by  the  tenant 
in  tail,  or  the  person  who  would  have  been  entitled  to 
his  estate  tail  if  such  assurance  had  not  been  executed, 
would,  without  the  consent  of  any  other  person,  have 
operated  to  bar  such  estate  or  estates  as  aforesaid,  at 
the  end  of  which  twenty  years  such  assurance  is  made 
effectual  against  any  claimant  after  or  in  defeasance 
of  such  estate  tail.     The  assurance  referred  to  is  the 

(d)  See.  23  (/)   1  Rop.  46. 

(c)   1  Rep.  7<>;  Propos.  15. 
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one  made  by  the  tenant  in  tail.  The  operation  of  the 
clause,  therefore,  is  not  strictly  to  make  time  a  bar, 
but  to  make  time  give  a  full  operation  to  the  assur- 
ance executed  by  the  tenant  in  tail. 

The  clause  is  framed  with  reference  to  the  new  plan 
of  assurance  by  the  substitution  for  recoveries  act,  to 
which  it  plainly  refers,  and  there  is  no  objection  in 
point  of  law  to  an  earlier  statute  operating  on  a  later. 
The  effect  of  the  clause  therefore  is,  that  where  tenant 
in  tail  executes  a  deed  enrolled  under  the  later  act, 
which  for  want  of  the  consent  of  the  protector,  operates 
only  to  create  a  base  fee,  under  which  possession  is 
obtained,  the  title  will  become  good  against  those  in 
remainder  at  the  end  of  twenty  years  from  the  period 
when  the  tenant  in  tail,  or  his  issue,  could  without  the 
consent  of  any  third  person  have  barred  the  remainders 
over  under  the  substitution  for  recoveries  act.  But  this 
operation  will  not  be  effected  if  the  assurance  already 
executed  would  not,  if  then  executed  without  consent, 
have  operated  to  bar  the  estates  in  remainder.  It  will 
be  necessary  therefore,  in  all  such  cases,  to  ascertain 
that  the  assurance  was  duly  made  and  enrolled. 

86.  This  clause  it  is  apprehended  has  not  a  retrospec- 
tive operation :  it  could  hardly  be  held  to  apply  to  a  case 
where  the  twenty  years  had  wholly  elapsed  before  the 
passing  of  the  act,  because  not  only  the  language  of  the 
section  does  not  embrace  such  a  case,  but  the  substitu- 
tion for  recoveries  act,  as  we  have  seen,  makes  good 
defective  fines  and  recoveries,  where  such  was  the  inten- 
tion, and  gives  confirmation  in  certain  cases  in  express 
words  to  voidable  estates  already  created,  or  thereafter 
to  be  created  by  tenant  in  tail  (</). 

And  where  a  base  fee  has  been  created   before  the 
new  statute  of  limitations,  but  the  twenty  years  have 
(</)  Supra,  p.  268.  271. 
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not  run,  the  case  does  not  seem  to  fall  within  the  sec- 
tion, because  if  the  base  fee  were,  as  it  is  probable, 
created  by  a  fine,  that  assurance  would  not,  as  an 
assurance,  at  any  period  have  operated  to  bar  the 
remainders  (for  nonclaim  upon  a  fine  is  not  now  in  ques- 
tion) ;  and  if  it  were  a  recovery,  still  that  could  have  no 
new  operation,  for  that  assurance  could  not,  since  the 
substitution  for  recoveries  act,  be  made  at  all,  and  the 
terms  of  the  section  require  that  such  assurance,  if  then 
d,  would  have  operated  to  bar  such  estates. 
Besides,  the  language  of  the  section  is  not  retrospective : 
"  when  a  tenant  in  tail  shall  have  made  an  assurance, 
&c,  and  any  person  shall,  at  the  time  of  the  execution, 
or  at  any  time  afterwards,  be  in  possession,  &c."  And 
the  clause  speaks  only  of  consent  of  another  person, 
manifestly  referring  to  a  protector,  and  does  not  speak 
of  a  person  whose  concurrence  was  necessary  in  making 
a  tenant  to  the  prcscipe.  If  it  had  been  intended  to 
extend  the  clause  to  such  a  case,  it  can  hardly  be  sup- 
posed that  such  an  inartificial  mode  of  expressing  tbat 
intention  would  have  been  adopted. 

H7-  Base  fees  are  frequently  created,  but  it  is  seldom, 
if  they  do  not  quickly  determine,  that  they  are  not 
enlarged  into  pure  fees.  I  do  not  remember  more 
than  one  instance  of  a  conveyance  by  way  of  transfer  of 
a  base  fee  actually  in  existence ;  and  it  rather  seems, 
that  those  created  before  the  act  by  tenant  in  tail  in 
possession  are  by  another  section  rendered  unassail- 
able. It  may  be  assumed  generally,  that  whenever 
such  a  tenant  in  tail  created  a  base  fee,  he  discontinued 
the  remainder  or  reversion,  and  turned  it  to  a  right, 
and  therefore  the  remainder-man  or  reversioner  was 
driven  to  his  formedon  upon  the  determination  of  the 
estate  tail.  Now  the  act  abolishes  all  such  real  actions, 
and  contah  we   have  seen,  but    two  savings,  one 


VOIDABLE    FEES.  /5.V.) 

allowing  real  actions  to  be  brought  before  the  1st  June 
183."),  which  has  now  ceased  to  operate,  and  the  other, 
that  when,  on  the  1st  June  183'),  any  person  whose  right 
of  entry  shall  have  been  taken  away  by  any  descent, 
cast,  discontinuance,  or  warranty  might  main  tain  any 
such  suit  or  action  (which  includes  formedon),  such  suit 
or  action  may  be  brought  after  1st  June  1835,  but  only 
within  the  time  allowed  by  this  act  (h).  If,  therefore,  a 
base  fee  had  still  continuance  on  the  1st  June  1835, 
yet  a  remainder-man  whose  right  of  entry  had  been 
taken  away  by  discontinuance  might  not  maintain  any 
such  suit  or  action  until  the  determination  of  the  base 
fee,  and  consequently  it  seems  that  his  remedy  is  taken 
away  by  the  thirty-sixth  section,  which  abolishes  real 
actions,  and  is  not  saved  by  the  subsequent  sections. 
This,  probably,  was  not  the  intention  ;  but  if  the  act  was 
intended  to  save  to  such  persons  the  same  right  as  to 
time  as  was  given  to  those  whose  right  of  entry  had 
not  been  taken  away,  that  might  have  been  clearly 
expressed,  although  it  had  been  deemed  proper  still 
to  leave  such  persons  to  their  real  action.  A  sta- 
tute, however,  which  allowed  only  six  months  to 
present  claimants  to  bring  real  actions,  might  con- 
sistently with  that  provision  take  away  all  power  to 
bring  such  an  action  where  no  present  right  existed. 
Still  this  would  leave  the  question  open  as  to  base  fees, 
where  there  was  no  discontinuance. 

88.  A  voidable  fee,  as  where  a  tenant  in  tail  has  con- 
veyed by  lease  and  release  to  one  in  fee,  stands  upon  a 
different  footing.  The  substitution  for  recoveries  act 
provides  for  its  confirmation  in  certain  cases,  as  we 
have  seen,  but  if  it  be  not  confirmed,  the  right  of  the 
issue  to  avoid  it  would,  it  should  seem,  be  governed  by 
the  second   section,  unaffected  by    the   third    section  ; 

(/O  Sec.  ?8. 
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whereas  if  the  remainder-man  or  reversioner,  whose 
right  of  entry  was  not  taken  away,  seek  to  recover  the 
estate,  his  right  would  be  governed  by  the  second  sec- 
tion and  that  branch  of  the  third  section  which  relates 
to  future  estates  ;  but  in  either  case  it  is  apprehended 
that  the  provisions  relating  to  disabilities  would  apply 
to  the  claimant  (i).  For,  although  no  doubt  the  third 
section  was  intended  to  describe  all  the  cases  which 
could  fall  within  the  second,  yet  as  it  has  not  that  effect, 
and  still  the  second  section  is  in  full  operation,  there  is 
no  reason  why  the  savings  in  the  act  should  not  apply 
to  cases  within  the  second  section,  although  they  may 
not  be  governed  by  the  third.  The  second  section 
speaks  of  the  right  first  accruing,  although  it  does  not 
define  when  the  right  first  accrues,  and  it  is  left  there- 
fore to  the  law  to  mark  the  period  where  the  case  does 
not  fall  within  the  third  section.  Yet  the  sixteenth, 
seventeenth,  and  eighteenth  sections,  which  refer  to 
persons  under  disabilities  when  the  time  shall  have  first 
accrued  as  aforesaid,  apply  as  forcibly  to  cases  within 
the  second  section  only,  as  to  those  within  that  section 
and  also  within  the  third  section. 

VI.  Of  bars  in  equity. 

89.  After  the  said  31st  day  of  December  1833  suits 
in  equity  are  confined  to  the  period  allowed  for  actions 
at  law  (A*) ;  and  when  any  land  or  rent  is  vested  in  a 
trustee  upon  any  express  trust,  the  right  of  the  cestui 
que  trust,  or  any  person  claiming  through  him,  to 
bring  a  suit  against  the  trustee,  or  any  person  claiming 
through  him,  to  recover  such  land  or  rent,  will  be 
deemed  to  have  first  accrued  at  and  not  before  the  time 
at  which  such  land  or  rent  shall  have  been  conveyed  to 
a  purchaser  for  a  valuable  consideration,  and  shall  then 
(,;,  Sec.  16—18.  (/,■)  Sec.  24. 
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be  deemed  to  have  accrued  only  as  against  such  pur- 
chaser and  any  person  claiming  through  him  (/).  But 
in  every  case  of  a  concealed  fraud  the  right  of  any  person 
to  bring  a  suit  in  equity  for  the  recovery  of  any  land 
or  rent  of  which  he,  or  any  person  through  whom  he 
claims,  may  have  been  deprived  by  such  fraud,  will  be 
deemed  to  have  first  accrued  at  and  not  before  the  time 
at  which  such  fraud  shall  or  with  reasonable  diligence 
might  have  been  first  known  or  discovered ;  but  no 
owner  of  lands  or  rents  can,  under  this  provision,  have 
a  suit  in  equity  for  the  recovery  of  such  lands  or  rents, 
or  for  setting  aside  any  conveyance  of  such  lands  or 
rents,  on  account  of  fraud,  against  any  bona  fide  pur- 
chaser for  valuable  consideration  who  has  not  assisted 
in  the  commission  of  such  fraud,  and  who  at  the  time 
that  he  made  the  purchase  did  not  know  and  had  no 
reason  to  believe  that  any  such  fraud  had  been  com- 
mitted (m). 

Upon  which  provisions  it  has  been  observed,  that  the 
statute  intended  to  put  an  end  altogether  to  the  discre- 
tion of  courts  of  equity  in  those  cases  in  which  they 
had  before  acted  by  analogy  to  the  time  limited  at  law. 
That  was  an  analogy  founded  both  in  law  and  good 
sense,  but  it  no  longer  remains  in  the  discretion  of  the 
Court,  but  is  incorporated  in  the  statute  (n). 

90.  The  act  does  not  interfere  with  any  rule  or  juris- 
diction of  courts  of  equity  in  refusing  relief  on  the 
ground  of  acquiescence  or  otherwise  to  any  person  whose 
right  to  bring  a  suit  may  not  be  barred  by  the  act  (o). 

91.  The  existing  rule  as  to  mortgagees  in  possession 
is  adopted.  The  mortgagor  is  to  be  barred  at  the  end 
of  twenty  years  from  the  time  of  taking  possession  or 

(/)  Sec.  25.  (»)  Bcrrington  v.  Evans,  1  You. 

&  Coll.  434. 
(m)  Sec.  26.  (o)  Sec.  27. 


362  OF    MONEY    CHARGED    ON    LAND,    ETC. 

from  the  last  written  acknowledgment ;  and  when  there 
shall  be  more  than  one  mortgagor,  such  acknowledg- 
ment, if  given  to  any  of  such  mortgagors,  or  his  or  their 
agent,  will  be  effectual ;  but  where  there  is  more  than 
one  mortgagee,  such  acknowledgment,  signed  by  one 
or  more  of  such  mortgagees,  will  be  effectual  only  as 
against  the  party  or  parties  signing  as  aforesaid ;  and 
where  such  of  the  mortgagees  as  have  given  such  ac- 
knowledgment are  entitled  to  a  divided  part  of  the  land 
or  rent  comprised  in  the  mortgage,  or  some  interest 
therein,  and  not  to  any  ascertained  part  of  the  mort- 
gage money,  the  mortgagor  or  mortgagors  will  be 
entitled  to  redeem  the  same  divided  part  of  the  land  or 
rent  on  payment,  with  interest,  of  the  part  of  the  mort- 
gage money  which  bears  the  same  proportion  to  the 
whole  of  the  mortgage  money  as  the  value  of  such  di- 
vided part  of  the  land  or  rent  bears  to  the  value  of 
the  whole  of  the  land  or  rent  comprised  in  the  mort- 
gage (//). 

VII.  Of  money  charged  on  land,  legacies,  dower,  rent, 
and  interest. 

92.  After  the  said  31st  day  of  December  1833,  no 
action  or  suit  or  other  proceeding  can  be  brought,  to 
recover  any  money  secured  upon  any  land  or  rent,  at 
law  or  in  equity,  or  any  legacy,  but  within  twenty  years 
next  after  a  present  right  to  receive  the  same  has  ac- 
crued to  some  person  capable  of  giving  a  discharge  for 
or  release  of  the  same,  unless  in  the  meantime  some  part 
of  the  principal  money,  or  some  interest  thereon,  has 
been  paid,  or  some  acknowledgment  of  the  right  thereto 
shall  have  been  given  in  writing,  signed  by  the  person 
by  whom  the  same  shall  be  payable,  or  his  agent,  to  the 
person  entitled  thereto  or  his  agent  ;   and  in    such  ease 

(;;)  Sec.  28. 
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the  twenty  years  are  to  run  from  such  payment  or  ac- 
knowledgment (q)  ;  which  provision  relates  not  to  the 
land,  but  to  actions  brought  to  recover  the  money  ;  and 
those  actions,  in  the  case  of  mortgages,  are  either  upon 
the  covenant  usually  inserted  in  the  mortgage  deed  or 
on  the  bond  which  commonly  accompanies  it  (r). 

93.  The  statute  says  that  such  a  claim  shall  not  be 
made  after  twenty  years  unless  in  the  meantime  some 
part  of  the  money,  either  principal  or  interest,  shall 
have  been  paid,  or  some  acknowledgment  in  writing 
shall  have  been  given.  These  are  the  only  exceptions 
mentioned  in  the  act,  and  a  judge  cannot  engraft 
another  exception  on  the  act  of  parliament ;  there- 
fore a  judgment  creditor  of  more  than  twenty  years 
standing  who  has  neglected  to  take  any  step,  cannot 
claim  even  the  benefit  of  a  suit  instituted  within  the 
twenty  years  by  another  creditor  on  behalf  of  himself  and 
all  the  other  creditors,  in  which  a  decree  was  obtained 
within  the  twenty  years  (*). 

94.  Where  a  fund  has  ceased  to  bear  the  character  of 
a  legacy,  and  has  assumed  the  character  of  a  trust  fund, 
although  it  is  still  vested  in  the  executor  or  his  represen- 
tative, a  bill  filed  for  the  fund  will  be  considered  as  a 
suit  for  the  administration  of  the  fund,  and  not  as  a  bill 
for  a  legacy,  and  therefore  it  will  not  fall  within  this 
provision  of  the  act  (t). 

95.  In  the  case  in  which  this  point  was  decided,  it 
seems  to  have  been  assumed  that  the  statute  relates  to 
legacies  out  of  personal  estate  as  well  as  to  those  charged 
upon  the  land.  The  real  property  commissioners,  in 
their  first  report,  state  no  such  intention,  and  the  sta- 

(7)  Sec    40  ;    see    Phillips    v.  (s)  Berrington  v.  Evans,  1  You. 

Munnings  ;  2  Myl.  &  Cra.  309.         &  Coll.  434  ;  sed  qu, 

{()  Phillips  v.  Munnings,  2  Myl. 
(r)  See  5  Adol,  &  Ell.  &  Cra.  309. 
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tute  itself  is  ambiguously  framed  in  this  respect  (u). 
This  clause  provides  for  the  case  of  legacies,  and  a  sub- 
sequent clause  provides  for  interest  upon  legacies. 
The  title  and  general  frame  of  the  act  confine  its  provi- 
sions to  real  estate,  and  this  very  clause  first  provides 
for  any  sum  of  money  secured  by  mortgage,  &c,  out  of 
any  land  or  rent,  "  or  any  legacy."  If  this  had  been  so 
intended,  undoubtedly  in  such  a  bill  it  should  have  been 
expressed,  in  opposition  to  the  previous  case,  "  whether 
charged  upon  real  or  personal  estate."  This  is  followed 
by  a  provision  as  to  arrears  of  dower,  which  is  suc- 
ceeded by  a  provision  as  to  arrears  of  rent,  or  of  interest 
in  respect  of  any  sum  of  money  charged  upon  any  land 
or  rent,  or  in  respect  "  of  any  legacy."  This  leaves  the 
case  still  in  obscurity,  but  the  better  opinion  so  far 
would  seem  to  be,  that  the  words  "  charged  upon  any 
land  or  rent"  must  be  implied,  so  as  to  confine  the  sta- 
tute to  legacies  so  charged.  But  there  is  another 
enactment  by  which  the  time  for  bringing  a  suit  in  the 
spiritual  courts  for  any  tithes,  legacy  or  other  property 
is  confined  to  the  period  allowed  for  actions  or  suits  at 
law  or  in  equity  :  and  this  again  throws  the  whole  ques- 
tion into  doubt.  We  shall  presently  see  that  it  has  been 
doubted  whether  a  conventional  rent  is  within  the  clause 
as  to  arrears,  although  arrears  of  rent  are  expressly 
mentioned,  and  the  rent  of  course  issued  out  of  land. 

96.  This  act  requires  to  be  carefully  revised  and  ex- 
plained, and  particularly  the  provisions  as  to  legacies 
should  be  amended.  A  general  provision  will  hardly 
be  applicable  to  all  legacies.  Is  the  executor  to  retain 
those  unclaimed  for  his  own  benefit,  or  will  they  fall 

(u)  See  the  Reporters'  note,  2  late  act  had  settled  periods  of  li- 

iMvl.  &  Cra.  315.     In  Campbell  mitation  in  other  cases,  but  there 

v.  Sandford,   8  Bligh,   N.  S.  622,  was  none  fixed  with  respect  to  a 

Lord  Brougham  observed,  that  the  legacy. 
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into  the  residue  ?  Will  not  the  time  run  against  such 
a  claim  by  the  residuary  legatee  as  well  as  against  the 
claim  of  the  particular  legatee  ?  Even  as  to  legacies 
charged  upon  real  estates,  there  is  no  saving  as  to 
arrears  of  interest  for  infancy  or  the  like.  In  the  case 
of  younger  children's  portions,  although  by  way  of 
legacy,  the  interest  is  often  allowed  to  remain  in  arrear 
for  several  years  for  the  accommodation  of  the  head  of  the 
family  ;  and  the  statute  will,  unless  it  be  modified,  often 
bar  a  just  claim  unnecessarily,  and  ultimately  injure 
the  person  whom  it  was  intended  to  benefit;  and  whether 
a  legacy  be  payable  out  of  real  or  personal  estate,  of 
course  interest  upon  it,  where  it  carries  interest,  ought 
not  to  be  barred  during  the  infancy  of  the  legatee. 

9/.  After  the  said  31st  day  of  December  1833,  no 
arrears  of  dower,  nor  any  damages  on  account  of  such 
arrears,  can  be  recovered  or  obtained  by  any  action  or 
suit  for  a  longer  period  than  six  years  next  before  the 
commencement  of  such  action  or  suit  (a).  And  after 
that  day  no  arrears  of  rent  (y)  or  of  interest  in  respect  of 
any  sum  of  money  charged  upon  or  payable  out  of  any 
land  or  rent,  or  in  respect  of  any  legacy,  or  any  damages 
in  respect  of  such  arrears  of  rent  or  interest  can  be 
recovered  but  within  six  years  next  after*  the  same  re- 
spectively became  due,  or  next  after  an  acknowledg- 
ment of  the  same  in  writing  has  been  given  to  the  person 
entitled  thereto,  or  his  agent,  signed  by  the  person  by 
whom  the  same  was  payable,  or  his  agent.  But  never- 
theless, where  any  prior  mortgagee  or  other  incum- 
brancer has  been  in  possession  of  any  land,  or  in  the 
receipt  of  the  profits  thereof,  within  one  year  next 
before  an  action  or  suit  is  brought  by  any  person  en- 

(x)  Sec.  41.  (y)  See  Paget  v.  Foley,  2  Bing. 

X.  C.  679. 
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titled  to  a  subsequent  incumbrance  on  the  same  land, 
the  person  entitled  to  such  subsequent  mortgage  or 
incumbrance  may  recover  the  arrears  of  interest  which 
became  due  during  the  whole  time  that  such  prior 
incumbrancer  was  in  such  possession  or  receipt  as  afore- 
said, although  such  time  may  have  exceeded  the  term 
of  six  years  (z). 

98.  This  last  section,  as  to  an  annuity,  contemplates 
and  provides  for  the  case  where  the  title  to  the  annuity 
is  not  disputed,  but  the  distress  is  made  for  the  arrears 
due  (a). 

99.  A  question  has  arisen,  whether  this  provision 
extends  to  rents  reserved  by  lease  and  secured  by  cove- 
nant. It  was  unnecessary  to  decide  it,  because  the 
remedy  was  held  to  fall  within  the  later  act  of  the  same 
session  (b),  by  which  ten  years  are  allowed  after  the 
end  of  that  session,  or  twenty  years  after  the  cause  of 
such  actions,  for  actions  of  debt  for  rent  upon  an  inden- 
ture of  demise,  and  all  actions  of  covenant  or  debt  upon 
any  bond  or  other  specialty,  and  all  actions  of  debt  or 
scire  facias  upon  any  recognisance. 

But  if  it  had  not  been  for  the  later  statute,  Tindal, 
C.  J.,  thought  the  case  would  not  have  fallen  within  the 
former.  He  referred  to  the  title  of  the  act,  which 
seemed  more  pertinent  to  rents  that  are  a  charge  upon 
the  land  than  to  mere  conventional  rents.  Then  a  re- 
ference to  the  rents  specified  in  the  first  section  shows, 
that  the  arrearages  of  rent  mentioned  in  this  section  (42) 
have  no  relation  to  a  conventional  rent  reserved  upon  a 
lease.  In  section  2  it  was  clear,  that  the  word  rent  was 
used  to  express  charges  for  which  an  assize  would  lie, — 
rents  which  were  a  charge  on  the  land.     Section  o(>  goes 

(z)  Sec.  42.  N.  C.  .544. 

(a)  James  i.  Suiter,    3   Bing.  (b)  3  &  4  Will.  4,  c. 42,  s. 3. 
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to  abolish  all  real  and  mixed  actions.  Section  40  enacts, 
that  money  charged  on  land  shall  be  deemed  satisfied 
at  the  end  of  twenty  years  if  there  be  no  interest  paid 
or  acknowledgment.  It  was  said  that  section  41,  which 
relates  to  dower,  enacts  that  no  arrears  of  dower  should 
be  recovered  for  more  than  six  years,  and  that  when 
section  42  follows,  by  enacting  that  no  arrears  of  rent 
or  interest  shall  be  recovered  for  more  than  six  years, 
we  must  intend  that  the  legislature  proposed  thereby  to 
include  all  other  kinds  of  rents.  But  the  C.  J.  should 
say,  it  was  proposed  to  include  other  rents  of  the  same 
nature  as  those  to  which  the  act  according  to  its 
title  and  preamble  was  intended  to  apply,  rather  than 
conventional  rents  reserved  upon  a  lease.  Park,  J.,  in- 
clined to  think  that  this  was  a  case  not  intended  to  be 
included  in  this  act,  but  he  abstained  from  giving  any 
express  opinion  on  the  point.  But  Bosanquet,  J.,  said, 
that  if  the  case  had  rested  on  that  statute,  and  the 
second  had  never  passed,  he  should  have  thought  the 
right  to  recover  had  been  confined  to  six  years.  The 
first  section  enacts,  that  the  word  rent  shall  extend  to 
all  heriots  and  to  all  services  and  suits  for  which  a 
distress  may  be  made.  It  appeared  to  him,  that  that 
must  include  rent  service.  The  second  section  appears 
to  relate  to  the  recovery  of  an  estate  in  the  rent,  and 
after  limiting  twenty  years  for  the  recovery  of  an  estate 
in  the  rent,  other  provisions  are  introduced  as  to  the 
recovery  of  arrears.  Section  40  relates  to  principal 
money  charged  upon  land.  Then  comes  section  12, 
which  it  was  contended  did  not  apply  to  rent  reserved 
by  specialty.  But  if  we  look  to  the  words  with  which 
arrears  of  rent  are  associated,  it  seems  difficult  to  con- 
fine the  expression  to  rent  reserved  by  parol  agreement, 
for  interest  could  not  be  made  a  charge  on  land  by 
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parol,  and  there  was  no  limitation  but  this  for  the  re- 
covery of  arrears,  whether  due  by  parol  or  on  specialty. 
The  decision  however  was,  that  the  case  fell  within 
the  later  act,  and  the  opinions  of  the  Judges  are  here 
given  with  a  view  to  the  general  construction  of  this 
important  section,  where  it  is  not  repealed  or  affected 
by  the  subsequent  statute.  Mr.  Justice  Bosanquet's 
appears  to  be  the  true  view. 

VIII.  As  to  church  property  and  advowsons. 

100.  The  act  prohibits  any  spiritual  or  eleemosynary 
corporation  sole  from  recovering  any  land  or  rent  unless 
within  two  incumbencies  and  six  years  after  a  third 
person  shall  have  been  appointed,  or  within  sixty  years 
if  those  periods  shall  not  amount  to  sixty  years  (V). 

101.  And  no  advowson  can  be  recovered  by  any 
person  after  the  expiration  of  the  period  during  which 
three  clerks  in  succession  have  held  the  same,  all  of 
whom  shall  have  obtained  possession  thereof  adversely 
to  the  right  of  presentation  or  gift  of  such  person,  or  of 
some  person  through  whom  he  claims,  if  the  times  of 
such  incumbencies  taken  together  shall  amount  to  the 
full  period  of  sixty  years  ;  and  if  not,  then  for  the  full 
period  of  sixty  years  in  the  whole  (d). 

102.  But  incumbents  by  reason  of  a  lapse  will  be 
deemed  to  have  obtained  possession  adversely  to  the 
right  of  presentation  or  gift  of  such  patron  as  aforesaid  ; 
but  incumbency,  in  consequence  of  promotion  to  a 
bishoprick,  will,  for  the  purposes  of  the  act,  be  deemed 
a  continuation  of  the  incumbency  of  the  clerk  so  made 
bishop,  or  in  other  words,  the  first  will  be  within  the 
provision  and  the  latter  not  (e). 

(c)  Sec.  29.  (e)  Sec.  31. 

(d)  Sec.  30. 
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103.  And  every  person  by  virtue  of  any  estate,  interest 
or  right  which  the  owner  of  an  estate  tail  in  the  advow- 
son  might  have  barred,  will  be  deemed  to  be  a  person 
claiming  through  the  person  entitled  to  such  estate  tail, 
and  the  right  to  bring  any  quare  impedit,  action  or  suit 
will  be  limited  accordingly  (/'). 

104.  But  no  advowsou  is  to  be  recovered  after  one 
hundred  years  from  the  time  at  which  a  clerk  has  ob- 
tained possession  of  such  benifice  adversely  to  the  right 
of  presentation  of  such  person,  or  of  some  person 
through  whom  he  claims,  or  of  some  person  entitled  to 
some  preceding  estate  or  interest,  or  undivided  share, 
or  alternate  right  of  presentation  or  gift,  held  or  derived 
under  the  same  title,  unless  a  clerk  has  subsequently 
obtained  possession  of  such  benefice  on  the  presentation 
or  gift  of  the  person  so  claiming,  or  of  some  person 
through  whom  he  claims,  or  of  some  other  person 
entitled  in  respect  of  an  estate,  share  or  right  held  or 
derived  under  the  same  title  (<j). 

IX.  Limits  of  act. 

105.  The  act  is  extended  to  the  spiritual  court  (A), 
wrhere  no  person  claiming  any  tithes,  legacy  or  other 
property  which  might  be  recovered  at  law  or  in  equity, 
is  to  have  a  longer  time  to  recover  the  same  than  he 
has  at  law  or  in  equity.  But  it  is  not  to  extend  to 
Scotland ;  nor  is  it — so  far  as  it  relates  to  any  right  to 
present  to  or  bestow  any  church,  vicarage,  or  other 
ecclesiastical  benefice — to  extend  to  Ireland  (i). 

X.  As  to  rights  of  common,  of  way,  &c,  and  of 
lights. 

106.  All  the  provisions  regarding  prescriptions,  &c. 


(/)  Sec.  32. 

(h)  Sec.  43. 

(y)  Sec.  33. 

(i)  Sec.  44 
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and  limitations  of  time,  were  not  contained  in  one  act  or 
framed  by  the  same  hand.  For  the  use  of  the  real 
property  lawyer,  it  is  still  necessary  to  refer  to  the 
leading  provisions  of  the  2  &  3  Will.  4,  c.  71  (I),  by 
which  it  is  enacted,  that  no  claim  which  may  be 
lawfully  made  at  the  common  law,  by  custom,  pre- 
scription or  grant,  to  any  right  of  common  or  other 
profit  or  benefit  to  be  taken  and  enjoyed  from  or 
upon  any  land  of  the  King,  or  parcel  of  the  duchy 
of  Lancaster  or  of  the  duchy  of  Cornwall,  or  of  any 
ecclesiastical  or  lay  person,  or  body  corporate,  (ex- 
cept such  matters  and  things  as  are  therein  specially 
provided  for,  and  except  tithes,  rent  and  services,)  shall, 
where  such  right,  profit  or  benefit  shall  have  been 
actually  taken  and  enjoyed  by  any  person  claiming 
right  thereto  without  interruption  for  the  full  period  of 
thirty  years,  be  defeated  or  destroyed  by  showing  only 
that  such  right,  profit  or  benefit  was  first  taken  or 
enjoyed  at  any  time  prior  to  such  period  of  thirty  years, 
but  nevertheless  such  claim  may  be  defeated  in  any 
other  way  by  which  the  same  is  now  liable  to  be  de- 
feated ;  and  when  such  right,  profit  or  benefit  shall 
have  been  so  taken  and  enjoyed  as  aforesaid  for  the 
full  period  of  sixty  years,  the  right  thereto  shall  be 
deemed  absolute  and  indefeasible,  unless  it  shall  appear 
that  the  same  was  taken  and  enjoyed  by  some  consent 
or  agreement  expressly  made  or  given  for  that  purpose 
by  deed  or  writing  (A1). 

107-  And  no  claim  which  may  be  lawfully  made  at 
the  common  law,  by  custom,  prescription  or  grant,  to 
any   way  or  other  easement,   or   to   any  watercourse,  or 

(k)  Sec.  1 


(I)   It  does  not  extend  to  Scotland  or  Ireland. — Sec.  9. 


HOW    TIME    TO    BE    RECKONED.  37 1 

the  Use  of  tin)/  water,  to  be  enjoyed  or  derived  upon, 
over  or  from  any  land  or  water  of  the  King,  or  parcel 
of  the  duchy  of  Lancaster  or  of  the  duchy  of  Cornwall, 
or  being  the  property  of  any  ecclesiastical  or  lay  person, 
or  body  corporate,  when  such  way  or  other  matter  shall 
have  been  actually  enjoyed  by  any  person  claiming  right 
thereto  without  interruptidn  for  the  full  period  of  twenty 
years,  can  be  defeated  or  destroyed  by  showing  only  that 
such  way  or  other  matter  was  first  enjoyed  at  any  time 
prior  to  such  period  of  twenty  years,  but  nevertheless 
such  claim  may  be  defeated  in  any  other  way  by  which 
the  same  is  now  liable  to  be  defeated ;  and  where  such 
way  or  other  matter  has  been  so  enjoyed  as  aforesaid  for 
the  full  period  of  forty  years,  the  right  thereto  will  be 
deemed  absolute  and  indefeasible,  unless  it  appear  that 
the  same  was  enjoyed  by  some  consent  or  agreement 
expressly  given  or  made  for  that  purpose  by  deed  or 
writing  (I).  Interruption  in  this  section  means  an  ob- 
struction by  the  owner  of  the  locus  in  quo,  but  is  to 
amount  to  nothing  unless  acquiesced  in  for  a  year  (m). 

108.  And  when  the  access  and  use  of  light  to  and  for 
any  dwelling-house,  workshop  or  other  building  has  been 
actually  enjoyed  therewith  for  the  full  period  of  twenty 
gears  without  interruption,  the  right  thereto  will  be 
deemed  absolute  and  indefeasible,  unless  it  appear  that 
the  same  was  enjoyed  by  some  consent  or  agreement 
expressly  made  or  given  for  that  purpose  by  deed  or 
writing  (n). 

109.  And  each  of  the  respective  periods  of  years 
before  mentioned  will  be  deemed  to  be  the  period  newt 
before  some  suit  or  action  wherein  the  claim  or  matter 

(Z)  Sec.  2 ;  see  Tickle  v.  Brown,      Rob.  382. 
4  Adol.  &  Ell.  369  ;    Lawson  v.  (m)  4  Mues.  &  Wels.  497. 

Langley,    4  Adol.    &    Ell.    890  ;  (»)  Sec.  3. 

Payne    V.   Shedden,    1    Mood.    & 
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to  which  such  period  may  relate  shall  have  been  or  shall 
be  brought  into  question,  and  no  act  or  other  matter 
will  be  deemed  to  be  an  interruption,  within  the  mean- 
ing of  the  statute,  unless  the  same  has  been  or  shall 
be  submitted  to  or  acquiesced  in  for  one  year  after  the 
party  interrupted  shall  have  had  or  shall  have  notice 
thereof,  and  of  the  person  making  or  authorising  the 
same  to  be  made  (o). 

The  enjoyment  must  have  been  of  the  easement  as 
such,  and  of  right  for  a  continuous  period  of  twenty 
years  next  before  the  suit  without  such  interruption  as 
is  defined  by  the  act.  Enjoyment  in  consequence  of 
unity  of  possession,  so  that  no  person  could  complain 
of  the  user  of  a  road,  is  not  sufficient  (j;). 

110.  But  no  presumption  will  be  allowed  or  made  in 
favour  or  support  of  any  claim,  upon  proof  of  the  exer- 
cise or  enjoyment  of  the  right  or  matter  claimed  for  any 
less  period  of  time  or  number  of  years  than  for  such 
period  or  number  mentioned  in  the  act  as  may  be  ap- 
plicable to  the  case  and  to  the  nature  of  the  claim  (q). 

111.  But  it  is  provided,  that  the  time  during  which 
any  person  otherwise  capable  of  resisting  any  claim 
to  any  of  the  matters  before  mentioned  has  been  or 
shall  be  an  infant,  idiot,  non  compos  mentis,  feme 
covert,  or  tenant  for  life,  or  during  which  any  action 
or  suit  has  been  pending,  and  which  has  been  dili- 
gently prosecuted,  until  abated  by  the  death  of  any 
party  or  parties  thereto,  shall  be  excluded  in  the  com- 
putation of  the  periods  before  mentioned,  except  only 
in  cases  where  the  right  or  claim  is  declared  by  the 
act  to  be  absolute  and  indefeasible  (r). 

(o)  S<  c.   ! ;  see  Richards  v.  Fry,  (y)  Sec.  6 ;  see  1  Cro.  Mecs.  & 

7  Adol.  &  Ell.  69  Ros.  222. 

(/))  Onley  v.  Gardiner,  4  Mecs.  (?■)  Sec.  7 '. 
&  Wels.   I 


SAVINGS    FOR    DISABILITIES.  373 

This  section,  it  is  to  be  observed,  in  express  terms 
excludes  the  time  that  the  person  (who  is  capable 
of  resisting  the  claim)  is  tenant  for  life.  During  the 
period  of  a  tenancy  for  life  the  exercise  of  an  easement 
will  not  affect  the  fee  :  in  order  to  do  that,  there  must 
be  that  period  of  enjoyment  against  an  owner  of  the 
fee  (s). 

112.  Provided  that  when  any  land  or  water  upon, 
over  or  from  which  any  such  way  or  other  convenient 
watercourse  or  use  of  water  has  been  or  shall  be  en- 
joyed or  derived  hath  been  or  shall  be  held  under  or 
by  virtue  of  any  term  of  life,  or  any  term  of  years 
exceeding  three  years  from  the  granting  thereof,  the 
time  of  the  enjoyment  of  any  such  way  or  other  matter 
last  mentioned,  during  the  continuance  of  such  term, 
shall  be  excluded  in  the  computation  of  the  said  period 
of  forty  years,  in  case  the  claim  shall  within  three  years 
next  after  the  end  or  sooner  determination  of  such  term 
be  resisted  by  any  person  entitled  to  any  reversion  ex- 
pectant on  the  determination  thereof  (t). 

The  statute  nowhere  contains  any  intimation  that 
there  may  be  different  classes  of  rights  qualified  and 
absolute — valid  as  to  some  persons,  and  invalid  as  to 
others.  From  hence  it  has  been  concluded  that  an  en- 
joyment of  twenty  years,  if  it  give  not  a  good  title 
against  all,  gives  no  good  title  at  all ;  and  it  was  accord- 
ingly held  that  as  adverse  user  of  right  for  twenty  years 
or  forty  years  against  a  bishop's  lessee  for  life,  might 
be  disputed  by  the  bishop  within  three  years  after  the 
expiration  of  the  lease,  it  gave  no  title  against  the  bishop, 
and  consequently,  not  binding  all,  it  bound  no  one,  not 

(s)   Bright  r.  Walker,   1    Cro.  (0  Sec.  8 ;  see  4  Mees.  &  Welsu 

Mees.  &  Ros.  222,  per  Curiam.  500. 
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even  the  lessee  against  whom  the  right  had  been  ad- 
versely enjoyed  (n). 

113.  In  regard  to  pleadings  it  is  provided,  that  where 
the  party  claiming  might  then  allege  his  right  generally 
without  averring  the  existence  of  such  right  from  time 
immemorial,  such  general  allegation  shall  still  be  suf- 
ficient ;  and  if  the  same  shall  be  denied,  the  matters  in 
the  act  applicable  to  the  case  are  to  be  admissible  in 
evidence  to  sustain  or  rebut  such  allegation. 

114.  And  where,  in  pleadings  before  the  act,  it  would 
have  been  necessary  to  allege  a  right  from  time  imme- 
morial, it  will  be  sufficient  to  allege  the  enjoyment  by 
the  occupiers  of  the  tenement  in  respect  of  which  the 
same  is  claimed  as  of  right  for  the  period  in  the  act 
applicable  to  the  case,  and  if  the  other  party  intend  to 
rely  on  any  proviso,  exception,  incapacity,  disability, 
contract,  or  other  matter  before  mentioned,  or  on  any 
cause  or  matter  of  fact  or  law  not  inconsistent  with  the 
simple  fact  of  enjoyment,  the  same  must  be  specially 
alleged  in  answer  to  the  allegation  of  the  party  claiming, 
and  is  not  to  be  received  in  evidence  on  any  general 
traverse  or  denial  of  such  allegation  (v). 

115.  It  has  been  held  that  a  licence  in  writing,  if  it 
cover  the  whole  time,  must  be  replied  to  a  plea  of  forty 
years'  enjoyment,  and  the  same  of  a  parol  licence,  in 
ease  of  a  plea  for  twenty  years  (#). 

1 1G.  It  was  plain,  the  Court  said,  that  the  Legislature 
had  treated  the  matters  required  to  be  specially  pleaded 
as  consistent  "  with  the  simple  fact  of  enjoyment ;"  and 
the  words,  as  of  right,  cannot  be  confined  to  an  adverse 
right,  as  far  as  evidence  shows ;  for  if  so  confined,  such 

{>()  Bright  r.  Wall,  1  Cro.  M<  (x)  Tickle  v.  Brown,  4  Adol.  & 

&  Uos.  211.  Ell.  369;    Beaseley  v.  Clarke,  2 

(v)  Sec.  5.  Bing.  \.  ('.  705. 
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enjoyment,  once  confessed,  could  not  be  avoided  by- 
replying  that  it  was  held  by  contract,  which  is  not  ad- 
verse. So  enjoyment  as  of  right  cannot  be  confined  to  a 
strict  legal  right ;  for  a  consent  in  writing,  not  under 
seal,  of  which  the  second  section  speaks,  could  not 
account  for  such  enjoyment.  It  seemed,  therefore,  to  the 
Court,  that  the  words  enjoyment  of  the  right — which  must 
have  the  same  sense  as  the  words  claiming  right  thereto, 
in  the  second  section — must  mean  an  enjoyment  had 
not  secretly,  or  by  stealth,  or  by  tacit  sufferance,  or  by 
permission  asked  on  each  occasion,  or  on  many  occa- 
sions of  using  it,  but  an  enjoyment  had  openly,  without 
particular  leave  at  the  time,  by  a  person  claiming  to  use 
it  without  danger  of  being  treated  as  a  trespasser ;  as  a 
matter  of  right,  whether  strictly  legal  by  prescription 
and  adverse  user,  or  by  deed  conferring  the  right,  or 
though  not  strictly  legal,  yet  lawful,  to  the  extent  of 
excusing  a  trespass,  as  by  a  consent  or  agreement,  con- 
tract or  licence,  in  case  of  a  plea  for  twenty  years. 

117-  In  another  case  the  Court  of  Common  Pleas 
observed  that  the  words  of  the  fifth  section,  not  incon- 
sistent with  the  simple  fact  of  enjoyment,  were  referable, 
as  they  understood  the  statute,  to  the  fact  of  enjoyment, 
as  before  stated  in  the  act,  viz.  an  enjoyment  claimed 
and  exercised  as  of  right  (y). 

118.  Where  leave  is  asked  from  time  to  time  within 
the  forty  or  twenty  years  to  use  the  easement,  that 
breaks  the  continuity  of  the  enjoyment  as  of  right,  be- 
cause each  asking  of  leave  is  an  admission  that  at  that 
time  the  asker  had  no  right,  and  therefore  the  evidence 
of  such  asking  within  the  period  is  admissible  under  a 
general  traverse  of  the  enjoyment  for  forty  or  twenty 
years  as  of  right  (~). 

(y)  -2  Bing.  N.  C.  709.  (z)   4  Adol.   &  Ell.    383,   per 

B   13    4 


37G  MODUSES    AND    EXEMPTIONS. 

119.  And  in  support  of  a  plea  of  enjoyment  for  forty 
years,  evidence  may  be  given  of  enjoyment  beyond  that 
period ;  for  if  evidence  of  user  beyond  forty  years  were 
to  be  excluded,  it  might  be  that  after  the  case  had  been 
established  as  far  as  thirty-eight  years  back,  a  discon- 
tinuance of  proof  might  occur  as  to  the  two  or  three 
preceding  years,  and  the  party  might  fail  because  he 
was  unable  to  carry  his  case  on  without  going  to  the 
distance  of  forty-one  (a). 

120.  The  act  relieves  a  party  from  the  necessity  of 
proving  the  right  from  time  immemorial,  and  allows  as 
an  equivalent  the  proof  of  actual  enjoyment  for  thirty 
years,  so  that  no  presumption  is  admissible  (b). 

XI.  As  to  moduses  and  exemptions  from  tithes. 

121.  By  the  2  &  3  Will.  4,  c.  100,  "for  shortening 
the  time  required  in  claims  of  modus  decimandi,  or 
exemption  from  or  discharge  of  tithes"  (I),  it  is  enacted 
that  all  prescriptions  for  any  modus  decimandi,  or  to 
any  exemption  from  tithes  by  composition  real  or  other- 
wise, shall,  in  cases  where  the  render  of  tithes  in  kind 
shall  be  demanded  by  the  King,  or  by  any  duke  of 
Cornwall,  or  by  any  lay  person,  not  being  a  corporation 
sole,  or  by  any  body  corporate,  whether  temporal  or 
spiritual,  be  deemed  good  in  law,  upon  evidence  show- 
ing, in  cases  of  claim  of  a  modus  the  render  of  such 
modus,  and  in  cases  of  claim  to  exemption  showing  the 

Ld.  Penman;  Monmouthshire  Ca-  (a)  Lawson  v.  Langley,  4  Adol. 

nal  Company  r.  Harford,    1  Cro.  &  Ell.  890. 

Mecs.  &    Ro.sc.  614;   and   see   2  (i)  Bailey  v.  Appleyard,  3  Nev. 

Bing.  X.  C  709  ;  4  Mees.  &  Wels,  &  Per.  260,  per  Littledale,  J. 
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(I)  It  does  not  extend  to  Ireland  (sec.  9.);  and  there  is  an  exception 
as  to  tithes  then  let  or  compounded  for. — See  sec.  4. 
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enjoyment  of  the  land,  without  render  of  tithes,  money, 
or  other  matters  in  lieu  thereof,  for  thirty  years  next 
before  the  time  of  such  demand,  unless,  in  the  case  of 
claim  of  a  modus,  the  actual  render  of  tithes,  or  of 
money  or  other  thing  differing  from  the  modus  claimed, 
or,  in  case  of  claim  to  exemption,  the  render  of  tithes, 
or  of  money  or  other  matter  in  lieu  thereof,  shall  be 
shown  to  have  taken  place  at  some  time  prior  to  such 
thirty  years,  or  it  shall  be  proved  that  such  payment  or 
render  of  modus  was  made  or  enjoyment  had  by  some 
consent  or  agreement  expressly  made  or  given  by  deed 
or  writing ;  and  if  such  proof  in  support  of  the  claim 
shall  be  extended  to  the  full  period  of  sixty  years  next 
before  the  time  of  such  demand,  the  claim  shall  be 
deemed  indefeasible,  unless  it  shall  be  proved  that  such 
payment  or  render  of  modus  was  made  or  enjoyment 
had  by  some  consent  or  agreement  expressly  made  or 
given  for  that  purpose  by  deed  or  writing  (c). 

122.  And  where  the  render  of  tithes  in  kind  shall  be 
demanded  by  any  archbishop,  or  other  corporation  sole, 
whether  spiritual  or  temporal,  every  such  prescription 
shall  be  indefeasible,  upon  evidence  showing  such  render 
of  modus  made  or  enjoyment  had,  as  before  mentioned, 
applicable  to  the  nature  of  the  claim,  during  the  time 
that  two  persons  in  succession  shall  have  held  the  office 
or  benefice  in  respect  whereof  such  render  of  tithes 
shall  be  claimed,  and  for  not  less  than  three  years  after 
the  appointment  and  institution  or  induction  of  a  third 
person  thereto :  provided  always,  that  if  the  whole  time 
of  the  holding  of  such  two  persons  shall  be  less  than 
sixty  years,  then  it  shall  be  necessary  to  show  such 
render  of  modus  made  or  enjoyment  had,  not  only  dur- 
ing the  whole  of  such  time,  but  also  during  such  further 
number  of  years  either  before  or  after  such  time,  or 

(c)  Sec.  1. 
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partly  before  and  partly  after,  as  shall  with  such  time 
be  sufficient  to  make  up  the  period  of  sixty  years,  and 
also  during  the  further  period  of  three  years  after  the 
appointment  and  institution  or  induction  of  a  third 
person  to  the  same  office  or  benefice,  unless  it  shall  be 
proved  that  such  payment  or  render  of  modus  was  made 
or  enjoyment  had  by  some  consent  or  agreement  ex- 
pressly made  or  given  for  that  purpose  by  deed  or 
writing  (c). 

123.  And  every  composition  for  tithes  which  had  been 
made  or  confirmed  by  the  decree  of  any  court  of  equity 
in  England  in  a  suit  to  which  the  ordinary,  patron,  and 
incumbent  were  parties,  and  which  had  not  since  been 
set  aside,  abandoned,  or  departed  from,  is  made  valid 
in  law ;  and  no  modus  or  exemption  is  to  be  deemed 
to  be  within  the  provisions  of  the  act,  unless  the  same 
is  proved  to  have  existed  and  been  acted  upon  at  the 
time  of  or  within  one  year  next  before  the  passing  of 
the  said  act  (d). 

124.  But  it  is  provided,  that  where  any  lands  or 
tenements  shall  have  been  or  shall  be  held  by  any  per- 
son entitled  to  the  tithes  thereof,  or  by  any  lessee  of  any 
such  person,  or  by  any  person  compounding  for  tithes, 
or  by  any  tenant  whereby  the  right  to  the  tithes  of  such 
lands  or  tenements  may  have  been  or  may  be  during 
any  time  in  the  occupier  thereof,  or  in  the  person 
entitled  to  the  rent  thereof,  the  whole  of  such  time 
shall  be  excluded  in  the  computation  of  the  several 
periods  of  time  before  mentioned  (<?). 

125.  And  it  is  also  provided,  that  the  time  during 
which  any  person  otherwise  capable  of  resisting  any 
claim  shall  have  been  or  shall  be  an  infant,  idiot,  non 
compos  mentis,  feme  covert,  or  lay  tenant  for  life,  or 

(c)  Sec.  1.  (c)  Sec.  5. 

(d)  Sec.  2. 
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during  which  any  action  or  suit  shall  have  been  pend- 
ing, and  which  shall  have  been  diligently  prosecuted, 
until  abated  by  the  death  of  any  party  or  parties  thereto, 
shall  be  excluded  in  the  computation  of  the  periods 
before  mentioned,  except  only  in  cases  where  the  right 
or  claim  is  thereby  declared  to  be  absolute  and  inde- 
feasible (/).  And  after  providing  for  the  manner  in 
which  in  actions  and  suits  the  modus  or  exemption  may  be 
alleged,  and  what  defence  must  be  specially  pleaded  ( g), 
it  is  enacted,  that  no  presumption  shall  be  allowed  or 
made  in  favour  or  support  of  any  claim  upon  proof  of 
the  exercise  or  enjoyment  of  the  right  or  matter 
claimed  for  any  less  period  of  time  or  number  of  years 
than  for  such  period  or  number  mentioned  in  the  act 
as  may  be  applicable  to  the  case  and  to  the  nature  of 
the  claim  (h)  (I). 

126.  The  act  did  not  prejudice  any  suit  or  action  then 
commenced  or  which  might  be  commenced  during  that 
session  of  Parliament,  or  within  one  year  from  the  end 
thereof.  In  consequence  of  this  latter  saving,  many 
suits  were  filed  to  establish  the  right  to  tithes,  where 
there  was  an  alleged  modus  (?'),  and  most  of  the  doubtful 
cases  have  been  set  at  rest  by  decree.  The  Tithe  Com- 
mutation Act  contains  due  provision  for  the  allowance 
or  trial  of  moduses  (k). 

(/)  Sec.  6.  (k)  6  &  7  Will.  4,  c.  71,  s.  44r 

(g)  Sec.  7.  4.5.      Upon  this  act  see  Wetherell 

(h)  Sec.  8.  v.  Belhvood,  3  You.  &  Coll.  319  ; 

(0  See  4  &  5  Will.  4,  c.  83.  Wetherell  v.  Weighill,  ib.  243. 

(I)  For  the  new  limitation  upon  actions  of  debt  for  rent,  or  upon  any 
bond,  &c.  see  3  &  4  Will.  4,  c.  42,  s.  3,  4,  5  &  7,  which  last  section, 
it  should  be  remembered,  applies  generally  to  the  21  .lac.  1.  As  to  the 
operation  of  this  statute  on  rent,  see  Paget  v.  Foley,  2  Bhur.  N.  C. 
679. 
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OF   SEARCHING   FOR    INCUMBRANCES   AND    OF   RELIEF 
AGAINST    INCUMBRANCES. 

SECTION  I. 
OF    SEARCHING    FOR    INCUMBRANCES. 


2.  Judgments  must  be  stated  in 
abstracts. 

3.  Judgments  under  the 
Old  Law : 

4.  Judgment  after  payment  of 

purchase-money  not  bind- 
ing on  purchaser. 

5.  Forth  v.  Duke  of  Norfolk. 

6.  Mortgagee     without     notice 

buying  equity  of  redemp- 
tion not  bound  by  judg- 
ments. 

7.  Trust  estate,  how  far  liable. 

9.    Trust  for  sale  ;  purchaser  not 
liable. 

10.  Lodge  v.  Lyseley. 

11.  Foster  v.  Blackston. 

1  2.  Purchaser  without  notice  pro- 
tected by  a  term. 

1 3.  After  purchased  lands  bound. 

14.  Judgments    defeated    by    an 

appointment. 

15.  Judgment   creditors  under  a 

ih  cree. 

16.  Leaseholds  bound  by  writ  of 

execution. 

18.  Equity    of  redemption  of  a 

term  not  bound. 
20.  Purchaser  with  notice  hound 

by  undocketted  judgment. 


21.  Moiety  only  bound  unless  two 

judgments    of    the    same 
term. 

22.  Judgments  under  the 
New  Law : 

22,  23.  Bind  the  whole  estate,  le- 

gal or  equitable,  and  copy- 
holds and  general  powers. 

24.  28.    An  actual   charge,   and 

bind  issue  and  others  who 
could  be  barred. 

25.  Purchasers    without     notice 

protected. 

26.  Operation  of  act. 

27.  Decrees,  8fc.   equal  to  judg- 

ments. 

29.  Protection  to  purchasers  with- 

out notice. 

30.  Judgment  after  payment  of 

purchase-money    still   not 
binding. 

32.  Trust  estate,  how  far  liable. 

33.  Trust  for  sale,  purchaser  not 

liable. 

34.  Purchaser  without  notice  pro- 

tected by  a  term. 

35.  Judgments  not  defeated  by  an 

appointment :  purchaser. 

36.  Leaseholds. 

37.  Copyholds. 
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38. 

39. 
40. 
41. 

42. 
43. 
44. 
45. 

46. 

47. 
48. 
49. 

50. 

51. 

52. 
54. 

55. 
56. 


Judgments  not  docketted  not 
not  binding  on  purchasers. 

Notice  to  a  purchaser. 

Search  for  judgments. 

Although  a  register  county. 

Extent  of  search. 

Judgments  under  old  dockets. 

Registry,  hoiv  to  be  made. 

Judgments  against  tenant  in 
tail. 

Purchasers  before  the  1st  of 
October,  1838,  protected. 

When  search  should  be  made. 

Judgments  against  bankrupts. 

Identity  of  person  bound  by 
judgments. 

Judgments  of  inferior  courts 
removed. 

Whether  they  are  to  be  regis- 

ten  d. 

Contribution. 

Remedy  against  any  part. 


Search  for    insolvency    and 
bankruptcy. 

Enrolment  of  proceedings. 


51.   Of  certificate  of  conformity . 

58.  Search  for  lis  pendens. 

59.  Search  for  Crown  debts,  Sf-c. 

60.  Protection     against     Crown 

debts  by  term. 

61.  Accountants     estate,      how 

charged. 

62.  What  sales  binding  o?i  Crown. 

63.  Simple    contract    debtor     to 

Crown. 

64.  Notice,  how  far  material. 

65.  Collector  of  taxes. 

66.  Search  for    substitution  for 

fines  and  recoveries  deeds. 

67.  Search  of  registry  of  deeds. 

68.  Wills  registered  or  unregis- 

tered. 

70.  Leaseholds. 

71.  Where  registry  unnecessary. 

72.  Judgments. 

73.  Binding  leaseholds.     . 

74.  When  search  should  be  made. 

15.  Search  for  annuities. 

16.  Solicitor's    liability    for    ne- 

glect. 

77.  Chief  clerk's  and  registrar's 

liability. 

78.  Inquiry  of  tenant. 


1.  IT  now  comes  in  order  to  consider  in  what  cases 
incumbrances  should  be  searched  for. 

2.  Even  when  a  judgment  was  only  a  general  lien  on 
the  land,  and  not  a  specific  charge,  the  abstract,  as  we 
have  seen,  ought  to  have  contained  a  list  of  every  judg- 
ment affecting  the  estate  (a) ;  but  this  was  not  the 
practice,  and  a  purchaser  was  left  to  discover  them  by 
search.  Where  any  judgment  existed,  although  it  was 
only  a  general  lien,  yet  a  purchaser  always  required 
satisfaction  upon  it  to  be  entered  up  on  the  roll.     But 


(a)  Richards  v.  Barton,   1   Esp.  Ca.  268. 
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now  that,  as  we  shall  presently  see,  a  judgment  is  an 
actual  specific  charge  on  the  land,  the  practice  in  regard 
to  the  abstract  must  be  altered :  a  seller's  attorney  can 
no  longer  safely  keep  back  a  list  of  judgments,  but  is 
bound  to  set  it  forth  on  the  abstract  like  every  other 
charge  upon  the  property. 

3.  In  order  to  ascertain  what  searches  should  now  be 
made,  it  will  be  necessary  to  consider  how  far  judgments 
bound  purchasers  before  the  late  statutes,  and  to  what 
extent  they  will  bind  him  under  the  new  law.  And  first, 
as  to  the  law  before  the  new  acts. 

4.  Where  any  judgment  was  entered  up  after  the 
purchase-money,  being  an  adequate  consideration,  was 
actually  paid,  equity  relieved  the  purchaser  against  it, 
notwithstanding  that  it  was  entered  up  previously  to 
the  execution  of  the  conveyance ;  the  vendor  being,  in 
equity,  only  a  trustee  for  the  purchaser,  and  a  judg- 
ment being  merely  a  general  security,  and  not  a  specific 
lien  on  the  land :  and  this  equity  prevailed,  whether 
the  judgment  creditor  had  or  had  not  notice  of  the 
contract  (b)  (I). 

5.  In  a  case  where  a  reversioner  in  fee  first  executed 
a  bond,  with  a  warrant  of  attorney  to  enter  up  judgment, 
and  then  mortgaged  to  another  in  fee,  and  on  the  1st  of 
January  1810  contracted  to  sell  the  estate  to  a  purchaser 
without  notice,  and  on  the  5th  of  February  1810  a  judg- 
ment was  entered  up  and  docketed,  of  which  notice  was 
given  to  the  purchaser  on  the  10th  of  April  1810,  and 
on  the  28th  of  November  1812  an  elegit  issued,  and  an 

(/,)  See    Nels.    Ch.   Rep.   184;  Daly,    1  Scho.  &  Lef.  373  ;   Prior 

Finch  v.  Earl  of  Winchelsea,  1  P.  r.  Penpraze,  4  Price,  99.     Rep.  t. 

Wms.  278  ;  10  Mod.  468  ;  1 1  Yin.  Sugd.  262. 
Ab.    118;    and   see    Kennedy    v. 

(I)  Sec  9  Geo.  4,  c.  35,  as  to  judgments  binding-  purchasers  in 
Ireland  ;  and  as  to  judgments  binding  purchasers,  see  post,  ch,  21,  S.  4. 
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inquisition  taken  thereon  on  the  20th  of  January  1813, 
but  on  the  15th  of  March  1810  the  mortgagee  in  fee 
and  the  mortgagor  had  conveyed  the  estate  in  fee  to 
the  purchaser  without  notice,  and  a  part  of  the  pur- 
chase-money was  secured  to  the  seller  by  a  legal  term  of 
years,  and  which  was  unpaid  when  notice  of  the  judg- 
ment was  given,  and  afterwards  the  jmrehaser  paid  off  the 
mortgage,  and  took  a  surrender  of  the  term  (I), — so  that 
there  were,  as  regards  priority,  1,  the  warrant  of  attorney; 
2,  the  mortgage  in  fee  ;  3,  the  contract  without  notice ; 
4,  the  judgment ;  5,  the  conveyance  to  the  purchaser, 
with  the  payment  and  security  of  the  purchase-money ; 
7,  the  notice  of  the  judgment,  and,  lastly,  the  elegit. 
— upon  a  bill  filed  by  the  judgment  creditor  against  the 
purchaser,  the  Vice- Chancellor  held,  that  as  the  greater 
part  of  the  purchase-money  was  paid,  and  the  rest 
secured  by  the  term  when  the  notice  was  given,  the 
judgment  creditor  had  no  remedy  in  equity  against  the 
fee.  The  purchaser  was  then  the  mortgagor  for  the 
term.  The  notice  therefore  was  nothing  more  than 
notice  to  the  mortgagor  that  a  person  to  whom  he  had 
granted  a  legal  term,  by  way  of  mortgage,  was  indebted 
on  judgment ;  but  a  judgment  is,  at  law,  no  lien  upon  a 
legal  term  ;  and  when  the  interest  of  the  debtor  is  legal, 
a  judgment  is  no  lien  in  equity.  Notwithstanding  this 
judgment,  the  debtor  could  well  assign  his  legal  term  at 
his  pleasure.  If  there  was  no  lien  upon  the  term  in 
the  hands  of  the  debtor,  there  could  be  no  lien  upon 
the  term  in  the  hands  of  his  assignee  (c). 

(c)  Forth  v.  the  Duke  of  Nor-  report.  The  case  was  heard  upon 
folk,  4  Madd.  503  ;  the  dates  appeal  hefore  Lord  Eldon,  who 
are    not    correctly    stated    in    the      called    for    further    papers.     The 


(1)  This  fact  appears  from  the  papers  in  the  cause. 
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6.  A  purchaser  who,  at  the  time  of  his  contract,  was 
seised  of  the  legal  estate,  as  a  mortgagee,  was  not  bound . 
by  judgments  entered  up  subsequently  to  the  mortgage, 
for  an  equity  of  redemption  is  not  within  the  clause  of 
the  statute  of  frauds,  which  will  shortly  come  under 
our  consideration  ;  and  it  was,  therefore,  not  extend- 
ible (d)  (I).  And  as  the  purchaser,  by  the  contract, 
acquired  equal  equity  with  the  judgment  creditor,  and 
had  already  got  the  legal  estate,  his  title  could  not  be  im- 
peached. Some  gentlemen  of  eminence  even  held  that 
notice  of  judgments  entered  up  subsequently  to  the 
mortgage  would  not  affect  the  purchaser ;  but  it  is 
conceived,  that  if  he  purchased  with  notice,  either 
express  or  implied,  of  any  judgment,  the  legal  estate 
would  not  protect  him  in  equity  against  the  judgment 
creditor  (II).  The  judgment  is  a  lien  upon  the  estate  in 
equity  (e),  and  confers  a  right  on  the  creditor  to  redeem 
a  prior  mortgage  or  other  incumbrance (f).  And  by 
the  first  principles  of  equity,  a  purchaser,  with  notice 
of  any  incumbrance,  is  bound  by  it  in  the  same  manner 

parties  agreed  to  be  bound  by  his  Metcalf  v.  Scboley,  2  New  Rep. 

opinion;  but  none,  I  believe,  was  461  ;   Doe  v.  Evans,  1  Crompt.  & 

ever  obtained.  Mees.  450. 

(d)  Lysterr.Dolland,  1  Ves.jun.  (e)  Churchill    v.    Grove,  Nels. 

431  ;   3  Bro.  C.  C.  478;  and  see  Cha.  Rep.  89;    1  Cha.  Ca.  35. 

Burdon  v.  Kennedy,   3  Atk.  739  ;  (/)  See  2  Cha.  Hep.  180. 
Scott   v.  Scboley,    8  East,   467; 

(I)  Note.  An  equity  of  redemption  has  been  held  to  be  assets  under 
the  statute  of  fraud*,  2  Freem.  115,  pi.  130;  although  the  determina- 
tion appears  not  to  have  been  acted  upon.  It  were  much  easier  to 
maintain  that  an  equity  of  redemption  is  extendible  under  the  statute. 
— Note,  the  case  of  Freeman  v.  Taylor,  3  Keb.  307,  was  before  the 
statute. 

(II)  In  citing  this  passage.  Lord  Manners,  C.  observed,  that  is  on  a 
transaction  out  of  Court  to  defeat  the  judgment  creditor.      Beat.  193. 
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as  the  person  was  of  whom  he  purchased  (g).  And, 
indeed,  it  has  been  expressly  decided,  that  a  mort- 
gagee, purchasing  the  equity  of  redemption,  is  bound 
by  judgments  of  which  he  has  notice,  although  they 
were  entered  up  subsequently  to  the  mortgage  (A). 

7.  This  doctrine  prevailed  before  the  statute  of  frauds, 
and  has  been  the  observed  rule  of  equity  ever  since;  and 
it  is  said,  that  previously  to  the  statute  of  frauds,  a  judg- 
ment creditor  was  in  like  manner,  and  upon  the  same 
principles,  relievable  in  equity  against  a  conveyance  to 
trustees.  And  by  the  tenth  section  of  that  statute  it  is 
enacted,  that  execution  may  be  delivered  upon  any  judg- 
ment, statute,  or  recognisance,  of  all  such  lands,  &c.  as 
any  other  person  or  persons  shall  be  seised  or  possessed 
of  in  trust  for  him  against  whom  execution  is  so  sued,  in 
the  same  manner  as  if  he  had  been  seised  of  such  lands, 
&c.  of  such  estate  as  they  be  seised  of  in  trust  for  him 
at  the  time  of  the  execution  sued,  and  shall  be  held  dis- 
charged of  the  incumbrances  of  the  trustee.  Upon  the 
construction  of  this  statute  it  hath  been  holden,  that  if 
a  trustee  has  conveyed  the  lands  before  execution  sued, 
though  he  was  seised  in  trust  for  the  defendant  at  the 
time  of  the  judgment,  the  lands  cannot  be  taken  in 
execution  (i).  Now  it  is  clear,  that  where  the  fee  is 
in  trustees,  the  purchaser  would  not  be  bound  by  any 
judgment,  upon  which  no  writ  of  execution  had  been 
sued,  and  of  which  he  had  not  notice.  But  here,  as 
in  the  preceding  case,  the  purchaser,  it  is  contended  in 
practice,  cannot  be  advised  to  rely  on  the  legal  estate 

((/)  See    Anon.    2  Vcntr.   361,  (/)  Hunt  v.  Coles,  Com.  226. 

No.  2.  SeeHiggins  v. The  York  Buildings 

(h)  Greswoldu.  Marsham,2Cha.  Company,  2  Atk.  137;    Harris  r. 

Ca.  170;  Crisp  v.  Heath,  7  Vin.  Pugh,   4   Bingh.   335;    12   Moo. 

Ahr.  52,  (E.)  pi.  2.     Tunstall  v.  577,  S.  C. ;   Johns  v.  French,  1 

Trappos,  2  Sim.  286.  Hogan,  450. 
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in  the  trustees,  where  he  has  notice  of  any  subsequent 
judgments.  Mr.  Powell  (k),  however,  entertained  a  con- 
trary opinion.  After  showing  that  trust-estates  can 
only  be  taken  in  execution  by  virtue  of  the  statute  of 
frauds,  he  contends,  that  where  the  legal  estate  is  in  a 
trustee,  notice  to  a  purchaser  of  judgments  is  imma- 
terial, because  the  lands  are  not  liable  at  lawT ;  and,  as 
equity  follows  the  law,  no  relief  would  be  granted  against 
the  purchaser,  through  the  medium  of  a  court  of  equity. 

The  case  of  Hunt  v.  Coles  is  an  authority  that  trust- 
estates  cannot  be  affected  by  any  execution  sued  upon 
a  judgment  after  the  trustee  has  conveyed  away  the 
lands.  But  admitting  that,  before  the  statute  of  frauds, 
an  incumbrancer  might  be  relieved  against  a  convey- 
ance to  trustees,  it  would  seem  to  follow,  that  the  same 
equity  remained  after  the  statute  (/).  It  were  difficult 
to  contend,  that  the  statute  excluded  the  equitable 
relief.  The  registering  acts  expressly  enact,  that  a  pur- 
chaser shall  not  be  bound  by  instruments,  &c,  unless 
they  are  registered,  notwithstanding  which  equity  fastens 
on  the  conscience  of  a  purchaser  who  bought  with  notice 
of  any  unregistered  incumbrance ;  and  there  is  surely 
greater  reason  to  hold,  that  the  jurisdiction  of  equity 
shall  not  be  barred  by  a  statute  which  merely  gives  a 
partial  remedy  at  law  without  interfering  with  the  equi- 
table rights  of  the  parties. 

The  difficulty  in  the  way  of  the  relief  would  be,  that 
no  case  can  be  found,  after  the  most  diligent  search,  in 
which  a  judgment  creditor  has  been  relieved  against 
a  conveyance  to  trustees,  where  a  purchaser  had  sub- 
sequently acquired  the  legal  estate.  The  author  for- 
merly thought  that  equity  would  relieve  against  the 

(k)  2  Mort.  4th  edit.  p.  608.  descended  (1673),  for  which   the 

(/)  See  Pratt  v.  Colt,  2  Freem.  statute  provides  a  remedy;  and 
139,    contra    as    to   a    trust   estate      sec  now  3  &  4  Will.  4,  c.  104. 
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purchaser,  if  he  bought  with  notice  ;  but  his  confidence 
in  that  opinion  was  shaken  by  the  want  of  authority  in 
support  of  it.  Nothing  but  a  judicial  determination  can 
set  the  doubt  on  this  point  at  rest  (m)  :  but  the  point 
can  now  only  arise  upon  a  case  not  within  the  late  act, 
and  will  soon  cease  to  be  of  any  interest  (I). 

8.  The  statute  only  extends  to  clear  and  simple  trusts 
for  the  benefit  of  the  debtor.  Therefore  a  trustee  of  a 
term  of  years  for  securing  an  annuity,  and  subject  thereto 
for  the  grantor,  is  not  a  trustee  within  the  statute  (n). 

9.  Where,  however,  an  estate  was  conveyed  to  trustees 
upon  trust  to  sell,  and  pay  debts,  &c.  and  to  pay  the 
surplus  of  the  monies  to  arise  by  sale  to  the  grantor, 
and  the  receipts  of  the  trustees  were  made  sufficient 
discharges  to  the  purchasers,  the  better  opinion  was, 
that  the  purchaser  was  not  bound  by  any  subsequent 
judgments  of  which  he  had  even  express  notice.  Great 
difference  of  opinion  prevailed  in  the  Profession  on  this 
point.  Those  who  held  that  a  purchaser  was  bound  by 
such  judgments,  rightly  compared  the  interest  of  the 

(m)     See    Steele      v.    Philips,  («)   Doe  v.  Greenhill,  4  Barru 

Beatty,  193.  &  Aid.  684. 

(I)  Lord  Chancellor  Hart  observed  (3  Molloy,  24),  that  some  doc- 
trine to  the  effect  that  equity  would  not  relieve  a  judgment  creditor 
against  a  conveyance  to  trustees,  where  a  purchaser  has  acquired  sub- 
sequently the  legal  estate,  although  he  bought  with  notice,  was  to  be 
found  in  Mr.  Sugdeu's  book,  he  thought,  but  he  could  not  agree  with 
Mr.  Sugden  ;  and  see  Johns  v.  French,  1  Ilogan,  450. 

It  seems  to  have  been  thought  that  this  point  was  determined  in  the 
late  case  of  Tunstall  v.  Trappes  in  favour  of  the  judgment  creditor, 
where  the  purchaser  bought  with  notice  (3  Sim.  286,  where  the  nature 
of  the  conveyances  is  not  fully  stated).  But  no  such  point  was,  I  appre- 
hend, decided  in  that  case.  The  judgment  creditor  there  claimed  an 
interest  in  an  equity  of  redemption,  subject  to  all  incumbrances  by 
mortgage  or  otherwise  prior  to  his  judgment,  and  the  notice  was  held 
to  be  effective  against  the  legal  estates  obtained  by  the  last  mortgagee. 

C  c    2 
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grantor  in  the  estate  to  an  equity  of  redemption.  But 
as  such  an  interest  was  not  extendible,  the  debt  of  the 
judgment  creditor  could  only,  it  should  seem,  affect  the 
surplus  monies  in  the  hands  of  the  trustees,  and  was 
not  a  lien  on  the  estate  itself.  When  the  receipts  of 
the  trustees  were  once  made  a  discharge  to  the  pur- 
chaser, there  surely  was  not  any  equity  in  a  subsequent 
incumbrancer  to  require  the  purchaser  to  see  to  the  ap- 
plication of  any  part  of  the  money.  This  doctrine  had 
not  till  recently  received  a  judicial  sanction,  but  the  two 
following  cases  were  decided  upon  these  principles. 

10.  In  Lodge  v.  Lyseley  (o),  a  father  tenant  for  life 
and  his  son  tenant  in  tail  in  remainder  joined  in  con- 
veying the  estate  to  trustees  to  sell,  and  to  pay  30,000/., 
part  of  the  purchase-money,  to  the  father,  and  the 
residue  to  the  son.  The  trustees'  receipts  were  made 
good  discharges,  and  they  contracted  to  sell  the  estate, 
and  judgments  were  afterwards  entered  up  against 
the  father.  The  Vice  Chancellor  held  that  the  pur- 
chaser could  not  be  affected  by  the  judgments.  He 
observed,  that  by  the  conveyance  to  which  the  father 
and  son  were  parties,  the  son  acquired  a  clear  right  in 
equity  to  have  the  trusts  expressed  in  the  conveyance 
performed,  because  he  amalgamated  his  remainder  in 
tail  (which  was  converted  into  a  fee  by  the  recovery) 
with  the  father's  life  estate  ;  and  it  was  agreed  between 
them  that  there  should  be  an  immediate  sale  of  the 
whole,  and  a  division  made  of  the  purchase-money.  Part 
was  to  be  applied  in  payment  of  the  father's  debts,  and 
30,000/.  was  then  to  be  paid  to  the  father,  and  the  clear 
residue  was  then  to  be  paid  to  the  son  ;  therefore  as 
soon  as  the  conveyance  was  executed  the  son  had  a  clear 
right  to  file  a  1  > 1 1 1  against  the  father  and  the  trustees  for 
;i  -ale,  according  to  the  trusts  expressed  ;  and  inasmuch 

(o)    I  Sim.  70. 
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as  part  of  the  trust  is,  that  the  trustees  should  sell  and 
give  releases  to  the  purchaser,  there  could  be  no  execu- 
tion of  the  trusts  without  allowing  the  trustees  to  receive 
the  money  and  give  their  receipts,  which  were  to  dis- 
charge the  purchasers.  This  case,  he  observed,  bore  no 
resemblance  to  the  cases  mentioned.  The  case  that  it 
most  resembled  was  that  which  was  submitted  for  Mr. 
Serjeant  Hill's  opinion  Q;).  But  even  in  that  case  he 
should  not  have  given  the  opinion  which  the  learned 
Serjeant  did,  because  it  appeared  to  him  that  from  the 
time  the  party  entered  into  binding  contracts  to  sell  his 
estates  to  purchasers,  he  not  having  judgments  against 
him  at  that  time,  the  purchasers  had  a  right  to  file  a  bill 
against  him,  and  have  the  legal  estate  conveyed,  and  if 
he  had  subsequently  confessed  a  judgment,  that  judg- 
ment never  could  have  impeded  the  progress  of  the  legal 
estate  to  them.  As  to  the  case  of  Forth  v.  The  Duke  of 
Norfolk,  no  decision  was  given  there  on  the  point  which 
might  have  arisen,  because  the  chattel  interest  had  ceased 
to  have  existed.  His  notion  was,  that  it  was  of  the 
essence  of  the  trusts,  which  the  son,  as  the  purchaser, 
had  a  right  to  have  performed,  that  the  trustees  should 
convey  the  legal  estate,  and  give  receipts  for  the  pur- 
chase-money. His  opinion  was  so  clear,  that  he  did  not 
think  that  lie  ought  to  allow  the  purchaser  to  say  that 
there  was  a  doubt  on  the  point. 

11.  In  the  later  case  of  Foster  v.  Blackston  (<7),  a 
father  conveyed  his  real  estates  to  trustees  upon  trust 
to  sell  and  pay  off  charges  created  by  the  son,  and  pay 
the  surplus  arising  from  sales  in  the  father's  life-time 
to  him,  and  the  surplus  arising  after  his  decease  to  the 
son,  and  to  stand  seised  of  the  estates  which  should  re- 

(p)  See  the  opinion  in  4  Madd.  (?)   1  Myl.  &  Kce.  297. 

506,  n. 
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main  unsold  in  trust  for  the  father  for  life  and  after 
his  decease,  in  trust  for  the  son  in  fee.  An  annuitant 
of  the  son's,  who  had  entered  up  and  docketted  a  judg- 
ment against  the  son,  claimed  a  lien  on  monies  arising 
from  sales  made  after  the  father's  death,  but  the  Master 
of  the  Rolls  disallowed  the  claim.  He  observed,  that 
the  judgment  creditors  had  no  legal  lien  upon  the  trust 
estates,  but  they  had  a  possible  equitable  lien  depend- 
ing upon  a  contingency.  The  trustees  had,  under  the 
deed,  a  full  authority  to  sell  and  to  convert  the  realty 
into  personalty.  If  any  part  had  been  unsold  by  the 
trustees,  it  would  have  remained  land  and  the  judgment 
would  have  attached  upon  it,  but  it  was  all  sold  by  the 
trustees  and  converted  into  personalty,  and  the  contin- 
gency which  would  have  entitled  the  judgment  creditor 
never  took  effect. 

12.  As  a  mortgagee  seised  or  possessed  of  a  legal  estate 
would  not  have  been  bound  by  judgments,  so  a  purchaser, 
who  obtained  an  assignment  of  a  legal  subsisting  term 
of  years  in  trust  to  attend  the  inheritance,  could  pro- 
tect himself  against  judgments,  &c,  if  notice  could  not 
be  proved  on  him  or  any  of  his  agents.  But  a  pur- 
chaser seldom  relied  upon  a  term,  because  notice  may  be 
inferred  from  very  slight  circumstances.  And  even 
where  he  did  rely  on  a  term  of  years,  yet  if  it  were 
recently  created,  incumbrances  previously  to  the  crea- 
tion of  the  term  would  bind  him.  It  remained  unde- 
cided, whether  an  attendant  term  could  be  seised  under 
the  10th  section  of  the  statute  of  frauds,  but  the  pmv 
chaser  was  clearly  safe  where  he  had  procured  an  assign- 
ment of  the  term   before  execution  sued  (r),  so  that  the 

(>)  Doe  v.  Holder,  2  Barn.  &  Doc  v.  Evans,  1  Crompt.  &  Mecs. 
Md.  782  ;  post,  ch.  15,  s.  3.  Mr.  450;  the  facts  of  that  case  are 
Baron    Bayley    thought    it    might,       not  distinctly  stated. 
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question  was  not  very  important  as  far  as  regarded  pur- 
chasers. And  of  course  a  man  could  not  protect  him- 
self against  his  own  judgment  by  an  attendant  term,  for 
the  fee  would  be  extendible  (s),  and  the  trustee  of  the 
term  would  at  all  events  become  a  trustee  for  the  judg- 
ment creditor.  But  the  statute  did  not  give  the  same 
remedy  against  equitable  as  against  legal  estates  ;  it  did 
not  enable  the  judgment  creditor  to  take  in  execution 
an  equity  of  redemption  or  a  trust  in  a  leasehold.  Now 
every  attendant  term  is  at  law  a  chattel  real — a  term 
in  gross,  and  therefore  cannot  be  taken  in  execution  for 
the  debt  of  the  cestui  que  trust.  The  legislature  never 
intended  to  reduce  a  fee  simple  estate  with  an  attendant 
term  to  a  level  with  a  chattel  interest,  where  under 
the  same  circumstances  a  mere  chattel  interest  would 
not  be  within  the  statute.  The  terms  of  the  10th  sec- 
tion are  not  very  accurate  :  it  speaks  of  the  trustee  being 
seised  or  possessed,  but  then  execution  is  to  be  delivered 
like  as  it  ought  to  have  been  if  the  party  against  whom 
exeeution  is  sued  had  been  seised  of  such  lands  of  such 
estate  as  they  be  seised  of  in  trust  for  him,  so  that  the 
possession  does  not  refer  to  a  chattel  interest,  and  the 
words  lands,  &c,  and  other  hereditaments,  are  apt  words 
to  comprehend  freeholds  only. 

It  should  be  borne  in  mind,  that  although  a  leasehold 
for  years  may  be  extended  on  an  elegit,  if  it  is  in  the 
possession  of  the  defendant  at  the  time  the  execution  is 
awarded  (7),  yet  it  was  settled  long  before  the  statute 
of  Charles  2,  that  a  sale  of  chattels  was  good  after  judg- 
ment, although  not  after  execution  awarded  (u)  ;  so  that 

(s)  Sir  John  Harrington  v.  Gar-      31   Ass.  p.  6  ;    38  Ass.   p.  4  ;  and 
roway,   '2   Ro.  Abr,    472  (P.),  pi.      see  2  Inst.  395  ;  Gilb.  Ex.  33.  35. 
1  I .  (m)  Sir  Gerard  Fleetwood's  case, 

(0  Sir  Gerard  Fleetwood's  ease,  8  Co.  171  ;  and  see  1  Fitz.  Abr. 
8  Co.  171  ;  and  see  and  consider      tit.  Execution,  pi.  108;  2  Ro.  Abr. 
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as  to  a  term  of  years  the  command  to  the  sheriff  on  an 
elegit  did  not  overreach  the  sale  in  the  same  manner  as 
it  did  in  the  case  of  a  freehold  estate.  This  distinction 
appears  to  have  been  expressly  taken  in  Fleetwood's 
case,  and  it  strengthened  a  purchaser's  right  to  defend 
himself  by  a  term  of  which  he  had  obtained  an  assign- 
ment before  execution  awarded. 

13.  Judgments  bound  after-purchased  lands,  and  con- 
sequently affected  such  lands  even  in  the  hands  of  a  pur- 
chaser (x). 

14.  Where  by  the  operation  of  the  conveyance — as  in 
the  instance  of  an  appointment  under  a  general  power 
by  a  person  having  such  a  power,  with  a  limitation  to 
himself  in  fee  in  default  of  appointment — the  estate 
vested  in  the  seller  is  divested,  and  the  fee  is  vested  in 
the  purchaser  under  the  power,  the  judgments  entered 
up  against  the  seller  ceased  to  bind  the.  estate  at  law  (y) ; 
and  therefore  they  equally  ceased  to  be  operative  in 
equity,  although  the  purchaser  bought  with  notice,  for 
the  notice  was  only  of  a  lien,  which  the  law  enabled  the 
seller  to  displace,  and  the  judgment  creditor  had  no 
title  by  contract  {z) ;  and  of  course  the  setting  aside  of 
a  portion  of  the  purchase-money  as  an  indemnity  against 
the  judgment  (7/)  did  not  alter  the  equity. 

15.  Although  the  Court  of  Chancery  sold  the  estate, 
yet  the  purchaser  was  bound  to  ascertain  that  all  the 

157;    Wilson    v.   Wormol,  Godb.  per  Jones,  J.;  and  Bracer.  Duchess 

161,   pi.  226;    Shirley  v.  Watts,  of   Marlborough,    in  2d  Resol.  2 

3  Atk.  200.  P.  Wms.  492. 

(.r)  See  Sir  John  do   Moleyn's  (y)  Doe  v.  Jones,   10  Barn.  & 

ense,   30    E.   324  ;i  ;    1    Ro.  Abr.  Cress.  459. 

892,  pi.  14,  16;  42   E.  3,   11a;  (z)  Tunstall  v.  Trappes,  3  Sim. 

4-2  Ass.  pi.  17;  2  H.  4,  8  b.  pi.  42  ;  286.     Eaton  c  Sanxtcr,  6  Sim. 

14a,  pi.  5;  2  Ro.  Abr.  472,  (P.)  517. 

pi.  3;    S]icp.     Prac.  Conns.  305;  (a)   Skeeles  v.  Shearly,   8   Sim. 

Hickford   v.    Machin,  Winch,  84,  153;   3  Myl.  &  Cra.  112. 


JUDGMENTS    BINDING    LEASEHOLDS.  393 

judgment  creditors  having  legal  liens  had  come  in  under 
the  decree,  for  any  one  who  did  not  might  enforce  his 
judgment  against  the  purchaser,  although  he  had  paid 
the  whole  of  his  purchase-money  into  Court  (b).  Judg- 
ments, however,  subsequent  to  a  mortgage  in  fee,  where 
the  sale  was  by  the  Court  in  a  foreclosure  suit,  were  held 
in  Ireland  not  to  be  binding  on  a  purchaser  (c). 

16.  Judgments  did  not  bind  leasehold  estates  till 
writs  of  execution  were  taken  out  upon  them,  and  deli- 
vered to  the  sheriff  (d).  But  the  sheriff  would  not  per- 
mit his  office  to  be  searched  for  any  writ  of  execution 
which  might  have  been  delivered  there,  lest  the  pur- 
poses of  the  writ  should  be  defeated  by  the  party  against 
whom  it  was  issued  absconding,  or  removing  his  goods. 
Therefore,  although  the  judgment  did  not  of  itself  bind 
the  leasehold  estate,  yet  a  purchaser  could  not  safely 
complete  his  contract,  where  he  discovered  a  judgment, 
because  he  could  not  be  satisfied  that  an  execution 
issued  upon  it  had  not  been  lodged  with  the  sheriff. 

1 7.  Old  judgments  existing  against  a  former  owner  of 
a  leasehold  estate  upon  which  it  did  not  appear  that 
execution  had  issued,  were  not  considered  an  objection 
to  a  seller's  title  (e). 

18.  Where  only  an  equity  of  redemption  of  a  term 
was  purchased,  the  purchaser  could  not  be  affected  by 
even  an  execution  lodged,  of  which  he  had  not  notice, 
for  such  an  interest  was  not  extendible  under  the  sta- 
tute of  frauds,  and  the  mere  delivery  of  the  writ  to  the 
sheriff  was  not  implied  notice  to  a  purchaser  (f). 

19.  Although  a  judgment  was  not  duly  docketed, 

(b)  See  post.  (<?)  Causton  v.  Macklew,  2  Sim. 

„      ,       ™  ...       „        .no        242 ;  Williams  v.  Craddock,  4  Sim. 

(c)  Steele  r.  Philips,  Beat.  188;  ' 

Johns  v.  French,  1  Hogan,  450.  '  . 

(7)  See  1  Ves.jun.4Jl ;  <3Atk. 

(d)  Vide  post.  ch.  21.  739. 
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and  therefore  void  against  a  purchaser,  yet  if  the  pur- 
chaser had  notice  of  it,  and  did  not  pay  the  value  of 
the  estate,  it  was  presumed  that  he  agreed  to  pay  off 
the  judgment,  and  equity  compelled  him  to  pay  it  {g). 

20.  The  general  rule  of  equity  would  warrant  an 
assertion,  that  the  case  would  have  been  the  same 
although  no  agreement  had  been  made.  In  the  case 
of  Forshall  v.  Coles  (h),  however,  it  appears  that  the 
Master  of  the  Rolls  held  decidedly,  that  notice  of  a 
judgment  not  docketed  was  not  material.  But  this 
decision  cannot  be  relied  on :  the  effect  of  it  would 
be  to  overrule  all  the  decisions  on  the  statutes  for 
registry  (/).  They  were  passed  for  precisely  the  same 
purpose  as  the  act  of  William  and  Mary,  viz.  to  enable 
purchasers  readily  to  discover  incumbrances  ;  and  there- 
fore, if  a  purchaser  has  notice  of  any  judgment,  the 
statute  does  not  in  equity  extend  to  him,  as  he  is 
already  in  possession  of  what  the  legislature  intended 
to  furnish  him  with.  Tbis  point,  upon  which  a  consi- 
derable difference  of  opinion  formerly  prevailed  in  the 
Profession,  was  decided  by  Lord  Eldon  in  favour  of  the 
judgment  creditor.  The  case  of  Forshall  v.  Coles  is 
therefore  overruled  (k). 

21.  Only  a  divided  moiety  of  the  estate  could  be 
taken  under  an  elegit,  unless  where  there  were  two 
judgments  of  the  same  term,  either  obtained  by  one 
creditor  or  by  two  creditors,  under  which  practically 
the  entirety  could  be  seized  (/) ;  and  if  resort  was  had 
to  equity,  it  was  necessary  to  sue  out  an  elegit  (m). 

{(j)  Thomas  v.  Pledwell,  7  Vin.  (k)  Davis  v.  Earl  of  Strathmore, 

Abr.  53,  pi.  5;  2  Eq.  Ca.  Abr.  G84,      16  Ves.  jun.  419. 
pi.  7. 

(/*)  7  Vin.  Abr.  54,  pi.  6;  2  Eq. 
Ca.  Abr.  592,  pi.  8;  S.C.  MS.  a 
better  note,  Appendix,  No.  17. 

(/)    Vidi   infra,  ch.  21,  sect.  5.  (m)   Neate    v.    Duke    of   Marl 


(/)  Attorney-General  v.  Andrew, 
Hard.  33  ;  Doe  v.  Creed,  5  Bing. 
337. 
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22.  But  now  the  whole  state  of  the  law  on  this  head 
is  altered  by  a  recent  act  (»),  except  as  against  pur- 
chasers, mortgagees,  and  creditors  before  the  1st  of 
October  1838  (o).  All  the  estate  is,  under  the  new  law, 
to  be  delivered  in  execution,  instead  of  a  moiety  (p), 

23.  And  the  right  to  execution  is,  except  as  against  such 
purchasers,  mortgagees,  or  creditors,  now  extended  to 

All  lands,  tenements,  rectories,  tithes,  rents,  and 
hereditaments  ; 

Including  lands  and  hereditaments  of  copyhold 
or  customary  tenure ; 
which  the  person  against  whom  execution  is  sued,  or 
any  person  in  trust  for  him,  shall  have  been  seised  or 
possessed  of  at  the  time  of  entering  up  the  said  judg- 
ment, or  at  any  time  afterwards,  or  over  which  such 
person  shall,  at  the  time  of  entering  up  the  judgment, 
or  at  any  time  after,  have  any  disposing  power,  which 
he  might,  without  the  assent  of  any  other  person,  exer- 
cise for  his  own  benefit  (q). 

24.  And  this  is  followed  up  by  making  the  judgment 
a  charge  upon  all  lands,  tenements,  &c.  (including  copy- 
holds and  customary  holds)  of  which  such  person  is  at 
the  time  of  entering  up  judgment,  or  at  any  time  after- 
wards, seised,  possessed,  or  entitled,  for  any  estate  or 
interest  whatever,  at  law  or  in  equity,  whether  in  pos- 
session, reversion,  remainder,  or  expectancy,  or  over 
which  the  party  has  a  general  power,  and  which  is  to 
be  binding  upon  the  party,  and  against  all  jwrsons 
claiming  under  him  after  such  judgment,  including  his 
issue,  and  other  persons  whom  he  could  bar ;  and  re- 

borough,  3  Myl.  &  Cra.  407.  Mr.  (o)  Sec.  123. 

Heald's    notice  of  Townshend    v.  (p)  Sec.    9;    for  the  forms    of 

Askew  is  a  correct  representation  new  writs,  see  5  Bing.  N.  C.  300. 

of  what  passed.  (y)  Sec.  11. 
00   1  &  2  Vict.  c.  110. 
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lief  in  equity  is  to  be  given  to  the  creditor  in  like  man- 
ner as  if  the  debtor  had  power  to  charge  the  heredita- 
ments, and  had  by  writing  under  his  hand  agreed  to 
charge  the  same  with  the  judgment  debt  and  inte- 
rest (q). 

25.  But  it  is  provided  at  the  close  of  this  section  that 
the  doctrine  of  courts  of  equity,  whereby  protection  is 
given  to  purchasers  for  valuable  consideration  without 
notice,  is  to  remain  unaffected  (r). 

26.  These  provisions,  therefore,  render  it  now  imma- 
terial whether  the  seller  has  an  equitable  or  a  legal 
estate,  for  they  are  placed  on  the  same  footing,  and  the 
period  of  inquiry  as  to  an  equitable  ownership  is  no 
longer  the  time  of  execution  sued,  but  of  the  entering 
up  of  the  judgment,  or  any  time  afterwards,  and  there- 
fore the  transfer  of  the  legal  estate  after  the  judgment, 
and  before  execution  sued,  is  no  longer  material :  nor 
is  it  important  whether  the  seller  has  an  estate  with  or 
without  a  general  power,  for  in  either  case  the  judgment  is 
equally  binding,  or  whether  the  seller  has  only  a  general 
power,  for  that  is  for  this  purpose  treated  as  an  estate, 
and  the  judgment  creditor  has  no  longer  a  general  lien 
but  an  actual  charge  on  the  estate,  to  which  a  court  of 
equity  is  bound  to  give  effect. 

2".  And  now  decrees  and  orders  of  courts  of  equity, 
and  all  rules  of  courts  of  law,  and  all  orders  of  the  Lord 
Chancellor  or  of  the  Court  of  Review  in  matters  of 
bankruptcy,  and  all  orders  of  the  Lord  Chancellor  in 
matters  of  lunacy,  whereby  any  sum  of  money  or  any 
costs  shall  be  payable  to  any  person,  are  to  have  the 
effect  of  judgments,  and  they  will,  if  duly  docketed, 
bind  purchasers  (s). 

28.  And  a  judgment  against  tenant  in  tail  will  bind 

(?)  Sec.  13.  (s)  Sec.  18,  19. 

(/■)  Sec.  13. 
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a  purchaser  from  the  issue  in  tail,  or  any  remainderman 
whom  the  tenant  in  tail  might  have  barred. 

29.  But  the  act,  as  we  have  seen,  provides  that  the 
doctrine  of  a  court  of  equity,  whereby  protection  is 
given  to  purchasers  for  valuable  consideration  without 
notice,  is  to  remain  unaffected  ;  and  by  a  later  act  it  is 
provided,  that  as  against  purchasers  and  mortgagees 
without  notice  of  any  such  judgment,  decrees  or  orders, 
rules  or  orders  as  aforesaid,  none  of  such  judgments, 
decrees  or  orders,  rules  or  orders,  shall  bind  or  affect 
any  lands,  tenements,  or  hereditaments,  or  any  interest 
therein,  further  or  otherwise,  or  more  extensively  in  any 
respect,  although  duly  registered,  than  a  judgment  of 
one  of  the  superior  courts  would  have  bound  such  pur- 
chaser or  mortgagee  before  the  act  of  the  1st  and  2d 
of  Victoria,  where  it  had  been  duly  docketed,  accord- 
ing to  the  law  then  in  force  (t) .  The  object  of  this 
provision  was  to  restore  to  purchasers  without  notice 
the  protection  against  judgments  which  they  had  before 
enjoyed. 

30.  We  may  now  consider  the  operation  of  the  statutes 
on  the  several  cases  to  which  we  have  referred  arising 
out  of  the  former  law. 

31.  It  would  seem,  that  a  judgment  entered  up  after 
the  purchase-money  paid,  but  before  the  conveyance, 
would  still  not  bind  the  purchaser,  because  although 
the  judgment  creditor  has  no  longer  merely  a  general 
security,  but  has  a  specific  charge  on  the  land,  and  the 
purchaser  has  no  equity  superior  to  a  bond  fide  creditor 
with  an  actual  charge  (u),  yet  the  provisions  before 
referred  to  in  favour  of  purchasers  without  notice  seem 
to  apply  to  this  case,  and  to  leave  the  old  law  untouched. 
A  purchaser  having  already  the  legal  estate,  as  a  mort- 

(/)  2  Vict.   r.  11,  s.  ■").  (u)   Supra,  pi.  4. 
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gagee,  will  still,  it  seems,  not  be  bound  by  judgments 
entered  up  subsequently  to  the  mortgage  of  which  he  has 
not  notice,  for  although  the  equity  of  redemption  is  now 
charged  with  the  judgment,  yet  the  purchaser  having 
equal  equity,  and  having  the  legal  estate,  will,  it  should 
seem,  be  able  to  defend  himself  against  the  judgment 
creditor  (#).  The  act  of  1  &  2  Vict,  has  no  doubt  very 
much  varied  this  question  :  for  as  the  judgment  is  made 
a  charge  upon  the  equity,  and  binding  against  the 
debtor,  and  all  persons  claiming  under  him  after  such 
judgment,  it  may  be  urged  that  the  priority  is  fixed  by 
the  act.  But  it  should  seem  that  execution  could  not 
be  sued  under  sect.  1 1,  which  does  not  appear  to  include 
an  equity  of  redemption,  and  that  the  remedy  under 
section  13,  which  no  doubt  makes  the  judgment  a  charge 
on  the  equity  of  redemption,  would  be  in  equity  only. 
The  legal  estate  may  under  the  act  be  extended  for 
the  debt  of  the  equitable  owner  without  difficulty,  but 
although  the  equity  of  redemption  is  liable  to  the  debt, 
yet  the  legal  estate  cannot  be  extended  for  it,  because 
that  belongs  to  the  mortgagee,  and  not  to  the  mort- 
gagor, and  the  equity  of  redemption  may  produce  no 
fruit :  the  nature  of  the  subject  is  not  changed  by  the 
act,  and  being  still  a  mere  equity  relief  in  respect  of  it, 
can  only  be  obtained  in  a  court  of  equity.  And  if  so, 
the  concluding  proviso,  inserted  at  the  writer's  sug- 
gestion, that  nothing  therein  contained  shall  affect  or 
alter  any  doctrine  of  courts  of  equity,  whereby  protec- 
tion is  given  to  purchasers  for  valuable  consideration 
without  notice,  would  prevent  a  court  of  equity  from 
giving  relief  against  a  purchaser  without  notice  having 
the  legal  estate.  Since  these  observations  were  written, 
the  2  Viet.  c.  11,  has  passed,  and  the  proviso  before 

(.r)  Supra,  pi.  5. 
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referred  to,  that  judgments  against  purchasers  without 
notice  shall  not,  although  registered,  bind  further  than  a 
judgment  would  have  bound  such  a  purchaser  before  the 
act  of  the  1  &  2  Vict.,  where  it  was  duly  docketed  (y), 
appears  to  render  a  purchaser  without  notice  safe  in 
such  cases ;  for  under  the  old  law,  as  we  have  seen,  a 
judgment,  although  duly  docketed,  would  not  have 
bound  such  a  purchaser,  and  therefore  he  is  now  equally 
protected. 

32.  Mere  trust  estates  now  stand  upon  a  different 
footing  :  they  may  be  extended  under  section  1 1 ,  which 
extends  the  remedy  to  lands,  &c,  of  which  the  person 
against  whom  execution  is  sued,  or  any  person  in  trust 
for  him,  is  seised  or  possessed  at  the  time  of  entering  up 
the  judgment,  or  at  any  time  afterwards.  And,  there- 
fore, if  the  legal  fee  were  vested  in  A  in  trust  for  _Z7, 
and  they  were  to  convey  to  a  purchaser,  he  would  be 
bound  by  any  judgment  entered  up  against  B,  the  seller, 
before  the  conveyance,  just  the  same  as  if  the  latter  had 
himself  had  the  legal  estate  (z).  But  if  he  were  a 
purchaser  without  notice,  he  would,  under  the  2  Vict. 
c.  11,  s.  5,  hold  free  from  the  judgment,  execution  upon 
which  could  not  be  sued  against  him  :  the  old  law  in 
this  case  as  to  such  a  purchaser  is  still  in  force. 

33.  In  the  case  before  considered,  of  a  conveyance 
to  trustees  to  sell,  with  power  to  give  receipts,  although 
the  grantor  has  an  interest  in  the  surplus  monies  to 
arise  by  sale,  the  law,  it  should  seem,  is  not  altered  as 
regards  a  purchaser,  although  the  judgment  creditor 
could  now  no  doubt  enforce  his  right  against  the  sur- 
plus (a). 

34.  The  right  of  a  purchaser  without  notice  of  a  judg- 
ment to  protect  himself  against  it  by  a  prior  legal  estate, 

(y)  Supra,  p.  397.  («)  Supra,  pi.  9. 

(z)  Supra,  pi.  7. 


400  TERMS    OF    YEARS    UNDER    NEW    LAW. 

is  not,  it  is  apprehended,  affected  by  the  statute  of  1  & 
2  Vict,  where  that  estate  was  not  held  in  trust  for  the 
seller.    But  where  it  was  so  held — and  that  would  include 
terms  assigned  in  trust  for  the  seller,  and  to  attend  the 
inheritance — it  would  rather  seem  that  the  judgment 
creditor  could,  under  that  statute,  follow  the  lands  in  the 
hands  of  a  purchaser,  although  the  latter  had  obtained 
an  assignment  of  the  term.     For  the  eleventh  section 
gives  the  remedy  against  all  such  lands,   &c.    as  the 
person  against  whom  execution  is  sued,  or  any  person 
in  trust  for  him,  shall  have  been  seised  or  possessed  of 
at  the  time  of  entering  up  such  judgment,  or  at  any 
time  afterwards.     And  although  these  words  may  be 
considered  ambiguous,  yet  the  thirteenth  section  makes 
the  judgment  a  charge  upon  all  lands,  &c,  of  or  to 
which  such  person  shall  at  the  time  of  entering  up  judg- 
ment, or  at  any  time  afterwards,  be  seised,  possessed,  or 
entitled,  for  any  estate  or  interest  whatsoever,  at  law  or 
in  equity,  and  binding  upon  the  person  against  whom 
judgment  shall  be  entered  up,  and  against  all  persons 
claiming  under  him  after  such  notice.    And  so  far  as  this 
operates  at  law,  and  the  legal  estate  is  capable  of  being 
seized  for  the  debt  of  the  equitable  owner,  the  judgment 
creditor  would  be  preferred ;  but  if  he  went  into  equity, 
under  the  authority  of  the  act,  to  enforce  his  charge, 
then  the  purchaser,  if  he  bought  without  notice,  would 
in  that  court  be  entitled  to  the  protection,  the  benefit 
of  which  is  saved  to  him  by  the  act.     If  the  right  of  the 
judgment  creditor  were   established;  he   would  prevail 
over  a  bond  fide  purchaser  without  notice,   where  an 
actual  mortgagee  of  the  specific  property  would  be  de- 
feated by  the  prior  legal  term.     This  point,  also,  is  set 
at  rest  by  the  fifth  section  of  the  2  Vict.  c.  11,  for  the 
purchaser  without  notice  could  not  have  been  affected 
by  the  judgment  prior  to  the  1  &  2  Viet.  c.  110,  and  con- 
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sequently  is  now  entitled  to  the  same  protection.  But 
the  foregoing  observations  are  allowed  to  remain  as  illus- 
trative of  the  operation  of  the  two  statutes. 

35.  The  execution  of  a  power  by  which  an  estate  vested 
in  the  person  against  whom  judgment  is  entered  up,  is 
divested,  will  no  longer  defeat  the  judgment  (b)  ■  but 
here  again,  a  purchaser  without  notice  will  be  entitled 
to  the  benefit  of  the  fifth  section  of  the  2  Vict.  c.  1 1. 

36.  And  leasehold  estates  are  now  bound  in  like 
manner  as  freeholds  ;  and  an  equity  of  redemption  of  a 
term  just  the  same  as  an  equity  of  redemption  in  a  fee- 
simple  estate  (c)  : 

37.  And  copyholds  and  estates  of  customary  tenure 
are  also,  as  we  have  seen,  made  liable  to  judgments  ;  but 
in  none  of  these  cases  is  the  former  liability  of  a  pur- 
chaser without  notice  increased. 

38.  The  intention  of  the  1  &  2  Vict.  c.  110,  was  to 
close  the  dockets  under  the  old  act,  and  this  is  expressly 
provided  for  by  the  2  Met.  c.  11.  The  1  &  2  Vict., 
after  giving  greater  operation  to  judgments,  ike,  pro- 
vides that  no  judgment  shall,  by  virtue  of  that  act, 
affect  any  purchaser  unless  the  provisions  as  to  regis- 
tering under  that  act  are  complied  with.  Now,  as  the 
act  does  not  provide  absolutely  against  a  judgment 
affecting  a  purchaser,  unless  it  is  registered  under  it, 
possibly  it  may  be  contended  that  a  judgment  not 
docketed  or  registered  at  all,  will  bind  a  purchaser 
according  to  the  old  taw.  This  point  escaped  notice 
when  the  2  Vict.,  c.  1  1,  was  framed,  but  it  seems  to  pre- 
sent no  real  difficulty.  For  the  provisions  of  the  act 
of  Will.  &  Man%  making  judgments  void  against  pur- 
chasers unless  docketed,  are  not  repealed,  although 
judgment  creditors  are    no  longer  at   liberty  to    avail 

{b)  Supra,  pi.  14.  (c)  Supra,  pi.  I<>.  18,  and  see 

pi.  73. 
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themselves  of  those  dockets  ;  and  judgment  creditors 
must  follow  the  directions  of  the  1  &  2  Vict,  if  they 
wish  their  judgments  to  bind  purchasers  under  that  act. 
This  was  the  clear  intention  of  the  legislature,  as  the 
context  of  the  late  acts  proves.  Therefore,  if  a  judg- 
ment creditor,  whose  judgment  is  not  docketed  or  re- 
gistered, relies  upon  the  old  law,  he  will  be  estopped 
against  a  purchaser  by  the  act  of  Will.  &  Mary ;  and  if 
he  depends  upon  the  1  &  2  Vict.,  his  claim  will  be 
avoided  by  the  19th  section. 

39.  Notice  to  a  purchaser  of  an  unregistered  judg- 
ment would,  upon  principle,  be  as  binding  upon  him 
since  the  late  act,  as  it  was  under  the  former  law  (d). 
But  it  may  be  urged,  with  much  reason,  that  the  various 
orders  and  rules,  for  example,  to  which  the  effect  of 
judgments  is   given,  were  not  intended  by  the   act  to 
bind  purchasers  in  any  case  in  which  they  were  not  re- 
gistered.    In  very  many  cases  the  parties  entitled  will 
decline  availing  themselves  of  the  benefit  of  the  act 
against  purchasers,  and  therefore  will  not  comply  with 
the  directions  of  the  19th  section,  but  will  rely  upon 
the  decree  or  order  itself,  and  its  operation  under  the 
act  against  all  other  persons.     And  it  would  be  a  sur- 
prise probably  on  the  legislature,  if  such  unregistered 
decrees  or  orders  were  nevertheless  held  to  bind  pur- 
chasers, because  they  had   notice  of  them.     For  these 
decrees  and  orders  depend  wholly  on  the  act  itself  for 
any  binding  force  beyond  what  they  already  possessed, 
and  this    act  denies   to  them  any  effect  against  pur- 
chasers by  virtue  of  it,  unless  they  are  registered  accord- 
ing to  its  provisions. 

40.  We  have  at  length  arrived  at  the  object  of  this 
investigation — In  what  cases  should  search  be  made  for 
judgments  ?  The  answer  is,  that  in  no  case  should  a  pur- 

(d)  Supra,  pi.  -20. 
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chaser  now  dispense  with  such  a  search.  It  is  no  longer 
safe  to  rely  upon  an  outstanding  legal  estate ;  the  execu- 
tion of  a  power  will  not  defeat  the  judgment,  and  it  hinds 
equitable  as  well  as  Legal  estates  ;  powers  amounting  to 
ownership  as  well  as  actual  estates.  Even  the  most  solvent 
person  may  have  an  order  of  some  Court  against  him 
for  payment  of  costs,  which  the  person  obtaining  it  may 
choose  to  make  binding  upon  purchasers ;  and  although 
the  provision  in  the  2d  Vic.  c.  11,  s.  5,  is  a  great  safe- 
guard to  purchasers,  yet  it  would  not  be  wise  to  rely 
upon  it,  as  notice  may  be  proved  by  slight  circum- 
stances. 

41.  And  the  register  of  judgments  should  be  searched 
although  the  estate  lie  in  a  register  county  (e). 

42.  As  to  the  extent  in  which  searches  for  judgments 
entered  up  before  the  late  act  should  be  made : — In  an 
ordinary  case,  where  there  is  no  reason  to  suspect  any 
incumbrances,  and  you  are  dealing  with  respectable 
persons,  the  search  may  be  carried  back  ten  or  fifteen 
years,  and  if  none  are  found,  that  may  be  deemed  satis- 
factory, as  few  men  have  old  existing  judgments  against 
them  who  are  not  incumbered  with  later  ones.  If  any 
are  found,  the  search  should  be  carried  back  to  twenty 
years,  and  that  although  the  seller  recently  purchased 
the  property.  Formerly  it  was  not  often  necessary  to 
search  against  former  owners,  because  if  there  were  any 
judgments  against  them  which  could  be  enforced  against 
a  purchaser,  the  remedy  no  doubt  would  already  have 
been  resorted  to ;  and  besides,  a  purchaser  trusting  to 
strong  probabilities,  assumed  that  the  seller  to  him  made 
proper  searches  upon  his  purchase. 

43.  By  the  new  law,  one  register  in  the  Common 
Pleas  is  established  for  all  judgments  intended  to  affect 
purchasers,  and  the  charge  for  a  search  of  the  whole  is 

(c)  Post,  sect.  2. 
d  u  2 
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limited  to  1  s.  The  old  acts  are  not  repealed,  but  the 
2  Vict,  c  11,  s.  1,  directs  the  old  dockets  to  be  closed, 
and  no  judgment,  decree,  &c,  is,  by  virtue  of  the  1  fy  2 
Vict.  c.  110,  to  affect  any  purchaser,  unless  the  same  is 
registered  under  that  act ;  so  that  a  judgment  already 
entered  up  and  binding  upon  purchasers  under  the  old 
law  will  not  have  the  extended  operation  given  by  the 
late  act,  unless  it  be  registered  in  the  Common  Pleas 
under  it.  And  it  is  provided  (/')  that  no  judgment 
already  docketed  under  the  act  of  Will.  &  Mary  shall, 
after  the  \st  August  1841,  affect  any  purchasers,  mort- 
gagees, or  creditors,  unless  and  until  such  memorandum 
thereof  as  is  prescribed  by  the  1  &  2  Yict.  c.  110,  is  left 
with  the  Senior  Master  of  the  C.  P. ;  so  that  in  a  short 
time  it  will  be  necessary  to  search  the  new  register 
only  :  and  it  is  further  provided  (//),  that  all  judgments, 
decrees  or  orders,  rules  and  orders  which  had  been 
registered  under  the  1  &  2  Vict.  c.  110,  or  which  there- 
after should  be  so  registered,  are  in  order  to  bind  pur- 
chasers, mortgagees,  or  creditors  to  be  again  registered 
every  five  years.  The  result  therefore  will  be,  that  after 
the  1st  August  1841,  the  search  will  in  every  case  be 
confined  to  five  years. 

44.  The  phraseology  of  the  act  of  1  &  2  Vict,  as  to 
the  terms  upon  which  judgments  shall  bind  purchasers, 
should  be  attended  to,  for  although  it  provides  that 
no  judgment,  &c.  shall  by  virtue  of  the  act  bind  a  pur- 
chaser, unless  a  minute  of  the  particulars  required  shall 
be  left  with  the  Senior  Master  of  the  Common  Pleas, 
yet  it  docs  not  go  on  to  say,  nor  unless  he  shall  enter 
the  particulars  in  a  book,  but  directs  him  to  make  the 
entry.  A  purchaser  therefore  might  be  bound  if  the 
creditor  had  performed  his  part,  although  by  the  neg- 
ligence of  the  officer  the  judgment  had  not  been  entered 
(./')  -J  Vict.  c.  II,  s.  2.  (,,)  -2  Vict.  <•.  II,  s.  4. 
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in  the  book,  and  his  only  remedy  would  be  against  the 
officer  for  his  neglect.  This  shows  the  propriety  of  the 
protection  given  to  purchasers  without  notice. 

45.  It  should  be  kept  in  view,  that  a  judgment  against 
a  tenant  in  tail  will  bind  his  issue,  and  the  remainder- 
man, where  he  could  bar  them  without  the  consent  of  a 
protector,  so  that  in  purchasing  from  the  issue  or  a 
remainder-man,  it  will  be  necessary  to  search  for  judg- 
ments against  the  tenant  in  tail,  as  well  as  against  the 
seller. 

46.  But,  as  we  have  seen,  the  rights  given  by  the  act 
do  not  extend  against  purchasers  before  the  1st  Oc- 
tober 1838. 

47.  The  search  for  judgments  should  be  postponed  to 
the  last  moment,  lest  any  should  be  entered  up  between 
the  search  and  the  completion  of  the  conveyance.  But 
the  vendor  or  his  attorney  should  be  asked  at  once  in 
writing,  whether  there  are  any  incumbrances  which  do 
not  appear  upon  the  abstract.  If  he  answer  in  the 
negative,  and  upon  search  at  the  latest  period  any 
such  should  exist,  and  the  purchase  cannot  on  that  ac- 
count be  completed,  the  purchaser  would  be  able  to 
recover  all  his  expenses  from  the  vendor,  including  even 
the  expense  of  the  conveyance  (/*).  No  serious  expense 
should  be  incurred  until  the  abstract  is  examined  with 
the  deeds.  But  a  purchaser  may  always  with  propriety 
at  once  search  for  judgments,  and  if  a  title  cannot  be 
made,  he  may  recover  from  the  vendor  the  expense 
attending  the  search  (/).  If  an  earl}'  search  be  made, 
and  there  is  any  reason  to  suspect  the  seller,  the  register 
should  again  be  inspected  immediately  before  the  exe- 
cution of  the  conveyance. 

48.  Judgments  against  bankrupts  were,  by  the  former 

(/<)  Supra,  eh.  8,  s.  3,  pi.  11.  (i)  Hodges  v.   Lord   Litchfield, 

1  Bing.  N.  C.  4S9. 
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law,  cut  down  to  a  level  with  the  other  debts,  and  there- 
fore where  assignees  sold  the  estate  it  was  immaterial 
whether  or  not  there  were  judgments  against  the  bank- 
rupt;  but  now  the  late  act,  in  making  the  judgment 
debts  an  actual  charge  on  the  estate,  provides  that  such 
charge  shall  not  operate  to  give  the  judgment  creditor 
any  preference  in  case  of  the  bankruptcy  of  the  person 
against  whom  such  judgment  shall  have  been  entered 
up,  unless  such  judgment  shall  have  been  entered  up  one 
year  at  least  before  the  bankruptcy  (k)  :  in  that  case, 
therefore,  it  will  still  operate  as  a  judgment,  and  conse- 
quently judgments  should  now  be  searched  for  against 
a  bankrupt  where  the  sale  is  by  his  assignees. 

49.  Formerly  where  judgments  were  searched  for, 
and  the  vendor  had  a  common  name,  many  were  found 
under  that  name  which,  in  fact,  did  not  apply  to  the  seller, 
and  this  often  led  to  expense  and  inconvenience.  But 
this  is  now  obviated  by  the  late  act  (/),  which  provides 
that  no  judgment  shall  affect  any  purchaser  unless  a 
minute  containing  the  name,  and  the  usual  or  last  place 
of  abode,  and  the  title,  trade,  or  profession  of  the  person 
whose  estate  is  intended  to  be  affected  thereby,  shall  be 
left  with  the  Senior  Master  of  the  Court  of  Common 
Pleas,  who  shall  enter  the  same  in  a  book,  in  alphabe- 
tical order,  by  the  name  of  such  person. 

50.  Judgments  of  certain  inferior  courts  of  record, 
and  rules  or  orders  of  such  courts  for  any  sum  of  money, 
eosts,  charges,  or  expenses,  may  be  removed  into  the 
superior  court,  and  be  acted  upon  as  a  judgment 
thereof.  But  no  such  judgment,  rule,  or  order,  when 
so  removed,  will  affect  any  lands,  &c.  as  to  purchasers, 
mortgagees,  or  creditors,   any  further  than  the  same 

(k)   1  &  2  Vict.   c.  110,  s.  13.         .veo,     as    to   Ireland,      9    Geo.    4, 
J)   1  x   -2  Vict.   <•.  IK',  s.  19;      c.  35 
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would  have  done  if  the  same  had  remained  a  judgment 
rule  or  order  of  such  inferior  court,  unless  and  until  a 
writ  of  execution  thereon  shall  be  actually  put  into  the 
hands  of  the  sheriff,  or  other  officer  appointed  to  exe- 
cute the  same  (m). 

51.  There  is  no  direction  that  such  last-mentioned 
judgments  shall  not  bind  purchasers  unless  they  are 
registered,  and  the  concluding  provision  rather  seems 
to  exclude  an  intention  that  they  should  be  registered. 
This  would  still  expose  purchasers  to  danger,  for  a  writ 
of  execution  may  be  in  the  hands  of  the  sheriff,  and  yet 
a  purchaser  may  not  be  able  to  ascertain  the  fact,  for 
he  will  not  be  permitted  to  search  the  sheriff's  office. 
But  it  is  open  to  contend  that  such  judgments  ought  to 
be  registered,  in  order  to  bind  purchasers.  They  are  to 
be  of  the  same  force,  charge,  and  effect  as  a  judgment 
of  the  superior  court,  and  all  proceedings  shall  and  may 
be  immediately  had  and  taken  thereupon,  or  by  reason, 
or  in  consequence  thereof,  as  if  such  judgment  had  been 
recovered  originally  in  the  superior  court.  This  pro- 
vision seems  to  deny  to  them  any  greater  force  than 
belongs  to  judgments  of  the  superior  courts ;  and  the 
latter  do  not  bind  a  purchaser  unless  they  are  regis- 
tered, and  the  clause  would  clearly  authorise  the  regis- 
tration of  all  judgments  so  removed.  But  although 
registered,  yet  they  would  only  bind  a  purchaser  when 
a  writ  of  execution  thereon  is  actually  in  the  hands  of 
the  sheriff.  This  difficulty  has  occurred  to  me  since 
the  act  of  '2  Vict.,  c.  11,  passed.  But  the  fifth  section 
of  that  statute,  although  not  framed  with  a  view  to  this 
question,  serins,  in  connexion  with  the  prior  statute,  to 
protect  purchasers  without  notice  against  such  judg- 
ments. 

(m)    1  &2  Vict.  c.  110,  s.  22. 
1)  D    4 
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52.  These  observations,  respecting  judgments,  must 
not  be  closed  without  observing,  that  if  a  person  pur- 
chase part  of  an  estate  which  is  subject  to  a  judgment, 
and  the  residue  of  the  estate  remain  in  the  hands  of  the 
conusor,  or  descend  to  his  heir,  and  execution  is  sued 
only  against  the  original  debtor  or  his  heir,  he  shall  not 
have  contribution  against  the  purchaser,  and  the  con- 
sideration of  the  purchase  is  not  material  in  these  cases. 
But  if  execution  be  sued  against  the  purchaser  only 
he  shall  have  contribution  against  the  person  seised  of 
the  residue  of  the  estate,  whether  they  acquired  it  by 
descent  or  purchase  (n). 

53.  Sir  Edward  Coke  observes  (o),  that  when  it  is 
said  that  if  one  purchaser  be  only  extended  for  the  whole 
debt,  that  he  shall  have  contribution,  it  is  not  thereby 
intended  that  the  others  shall  give  or  allow  to  him  any 
thing  by  way  of  contribution :  but  it  ought  to  be  in- 
tended, that  the  party  who  is  only  extended  for  the 
whole,  may,  by  audita  querela,  or  scire  facias,  as  the 
ease  requires,  defeat  the  execution,  and  compel  the  co- 
nusor to  sue  execution  of  the  whole  land ;  so,  in  this 
manner,  every  one  shall  be  contributory,  hoc  est,  the 
land  of  every  terre-tenant  shall  be  equally  extended. 

54.  The  statute  16  &  17  Car.  2,  c.  5,  has  enabled  the 
conusee  to  proceed  against  any  part  of  the  land,  but  it 
saves  the  right  to  contribution  against  the  person  whose 
lands  are  not  extended  without  pointing  out  how  that 
rierht  is  to  be  enforced.  In  some  cases  doubtless  the 
relief  would  be  in  equity  (p). 

(n)  SirWm.Herbert'scase,3Co.  (o)  3  Co.  14  b. 

lib.     See  the  distinctions  taken  (/;)  Sec   Hartly  v.    O'Flaherty, 

in  Blakeston  v.  Martyn,  I  Jo.  90;  Beatty,  61 ;  1  Rep.  t.  Plunk.  208; 

and    see     Hartly     r.     O'Flaherty,  I    &   2   Vict.   c.  110,  s.  13;  post, 

Beatty,   0]  ;   and   see   s.    13   of  1  ch.  22. 
«V  2  Vict.  c.  i  10. 
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55.  Where  there  is  reason  to  suppose  that  the  seller 
has  been  involved  in  difficulties,  it  will  be  proper  to 
search  the  Insolvent  Court.  And  where  the  seller  is  a 
trader,  in  addition  to  inquiries  after  any  commission,  it 
would  be  proper  to  search  the  Bankrupt  Court  for  any 
affidavits  of  debt  by  creditors,  which,  under  the  last 
Insolvent  Act  (</),  may  be  made  the  foundation  of  a  fiat 
in  bankruptcy.  Where  a  commission  has  issued,  there 
is  but  little  danger  of  its  not  being  known  :  and  now 
all  conveyances  by  any  bankrupt,  bona  fide  made  and 
executed  before  the  date  and  issuing  of  the  fiat  against 
such  bankrupt,  will  be  valid,  notwithstanding  any  prior 
act  of  bankruptcy  by  him  committed,  provided  the  per- 
son or  persons  to  whom  the  bankrupt  so  conveyed  had 
not  at  the  time  of  such  conveyance  notice  of  any  prior 
act  of  bankruptcy  by  him  committed  (/•).  This  was  a 
necessary  provision,  more  particularly  now  that  a  cre- 
ditor may  lay  a  pretty  sure  foundation  for  a  com- 
mission (.s),  and  that  the  seller  himself  may  concert  the 
commission  (/)• 

56.  It  may,  in  this  place,  be  observed,  that  provi- 
sion is  made  by  the  statutes  of  bankruptcy  (it)  for  the 
enrolment  of  the  proceedings  for  the  safety  of  pur- 
chasers ;  and  it  is  declared,  that  no  fiat,  nor  any 
adjudication  of  bankruptcy  or  appointment  of  assignees, 
or  certificate  of  conformity  under  such  fiat,  shall  be 
received  in  evidence  in  any  court  of  law  and  equity, 
unless  the  same  shall  have  been  first  entered  of  record 

(</)   1  &  2  Vict.  c.  110,  s.  8.  (0  6  Geo.  4,  c.  1(5,  s.  6 ;    1  &  2 

W.  4,  c.  56.  s.  42. 


(/•)  2  Vict.  C.  II,  s.  12,  and  see. 
.-.  13  ;  and  sec  J  cV  3  Vict.  C.  29; 
and  see  vol.  1,  p.  274;  anil  add  a 
reference  there  to  the  last  act 
which  has  passed  since  that  sheet 
\\  as  printed. 


(u)  5  Geo.  2,  c.  30,  s,  41; 
6  Geo.  4,  c.  Hi.  s.  96,  97  ;  1  ,V  2 
W.  4.c.  56,  s.  L3.  27.  29;  2&  3 
W.  4,  c.  1  1-4.  As  to  proof  of  title 
under  the  insolvent  acts,  .vet1  Doe  v. 
Evans,  1  Crompt.  A.  Mees.  450 ; 
)  1  &  2  Vict,  c.  I  lo.  ,.  8.  and  see  7  Adol.  &  Ell.  909. 
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in  the  Court  of  Bankruptcy  (a?).  This,  therefore,  ren- 
ders it  necessary  that  the  fiat,  adjudication,  and  certi- 
ficate of  the  appointment  of  assignees  should  be  entered 
of  record  at  the  seller's  expense.  But  where  the  bank- 
rupt joins  in  the  conveyance,  either  voluntarily  or  com- 
pulsorily,  by  the  direction  of  the  Court  (y),  and  there  is 
no  reason  to  suppose  that  the  fiat  will  be  disputed  by 
third  persons,  this  cannot  be  necessary ;  nor  could  it  be 
required  where  it  has  been  omitted,  and  it  has  become 
too  late  to  upset  the  fiat. 

5/.  Where  a  man,  formerly  a  bankrupt,  sells  after- 
acquired  property,  having  obtained  his  certificate,  the 
certificate  of  conformity  should  be  enrolled. 

58.  In  the  same  office  in  the  C.  P.,  where  judgments 
are  to  be  searched  for,  will  be  found  a  list  of  such 
causes  or  informations  as  are  intended  to  bind  pur- 
chasers by  the  doctrine  of  lis  pendens.  And  no  pur- 
chaser or  mortgagee,  without  express  notice  of  a  lis 
pendens,  will  be  bound  by  it,  unless  and  until  a  memo- 
randum or  minute  containing  the  name  and  the  usual  or 
last  known  place  of  abode,  and  the  title,  trade,  or  pro- 
fession of  the  person  whose  estate  is  intended  to  be 
affected  thereby,  and  the  court  of  equity,  and  the  title 
of  the  cause  or  information,  and  the  day  when  the  bill 
or  information  was  filed,  is  left  with  the  Senior  Master 
of  the  C.  P.,  who  is  to  enter  such  particulars  in  a  book, 
in  alphabetical  order;  and  there  must  be  a  re-entry 
every  five  years  (~).  This  list,  therefore,  should  also 
be  searched,  and  that  may  render  it  necessary  to  call 
for  the  proceedings  in  any  pending  suit  or  informa- 
tion. 

59.  There  will  likewise  be  found  in  the  same  office 
an  index  to   debtors    and  accountants   to   the   Crown, 

(x)  2  &  3  W.   I,  c.  1  14,  s.  8.  278  ;    1  Mont,  &  M'Arth.  64. 

(y)  Q  Geo.    I,  <■.  Id,  s.  78  ;   see  (~)   2  Vict.  c.  11,  s.  7. 

ex  parte  Thomas,   2  Gly.   &  Jam. 
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which,  of  course,  should  also  be  searched.  The  book 
will  be  found  to  contain  a  list  of  the  judgments,  statutes, 
or  recognisances  to  the  Crown,  inquisitions  of  debt  due 
to  the  Crown,  obligations  or  specialties  made  to  the 
Crown  under  the  33  H.  8,  c.  39;  acceptances  of  office 
which  bind  the  officers'  land,  under  the  13  Eliz.,  c.  4, 
with  all  requisite  particulars  (a).  And  where  a  quietus 
has  been  obtained  by  a  debtor  or  accountant  to  the 
Crown,  it  will  probably  be  found  in  the  list  (b). 

But  this  provision  is  only  prospective,  and  therefore 
a  purchaser  must  still  ascertain,  as  well  as  he  can, 
whether  there  are  any  Crown  debts,  &c.  created  or 
secured  before  the  act  passed,  viz.  the  4th  June  1839. 

(>(>.  This  list  of  Crown  debts  should,  in  every  instance, 
be  searched,  where  there  is  any  reason  to  suppose  that 
the  seller  is  a  Crown  debtor  (c)  ;  for  even  a  prior  legal 
term  of  years  assigned  to  a  trustee  for  the  purchaser  to 
attend  the  inheritance,  cannot  be  relied  upon,  although 
he  purchased  without  notice  (d)  ;  but  where  the  term 
never  was  held  in  trust  for  the  Crown  debtor,  it  may 
be  used  as  a  defence  against  the  Crown  debt  (e). 

61.  And  where  a  man  is  an  accountant  to  the  Crown, 
even  his  future  debts  would  bind  the  estate  which  he 
had  at  the  time  he  was  such  accountant  in  the  hands  of 
a  purchaser  (f).  The  same  doctrine,  it  has  been  ob- 
served, holds  in  respect  to  the  debts  of  a  person  who  has 
executed  a  bond  to  the  Crown  to  account  for  the  money 
coming  to  their  hands  as  receivers.  It  follows  that  all 
their  lands  are  chargeable  to  the  Crown  from  the  execu- 
tion of  the  bond,  and  consequently,  though  they  sell 
them  to  a  purchaser  at  a  time  when  they  are  not  indebted, 

(u)  '2  Vict.  c.  11,  s.  8.  (e)  Rex  v.  Lamb,  ib.  pi.  8. 

(b)  s.  9.  (/)  13  Eliz.,  c.  4;  SirChristo- 

(c)  Seeposf,  ch.  21,  s.  9.  pher  Hatton's  case,  10  Rep.  55b, 

(d)  Rex  i?.  Smith,  infra,  vol.3,  cited;   Nicholls  v.  How,  2  Vera. 
ch.  15,  s.  4,  pi.  3.  389  ;  25  Geo.  3,  c.  35. 
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and  have  no  money  belonging  to  the  Crown  in  their 
hands,  still  the  lands  are  liable  to  the  Crown  for  their 
future  debts  ;  and,  generally  speaking,  the  same  obser- 
vation applies  equally  to  the  sureties  for  the  debtor  to 
the  Crown  as  to  the  debtor  himself  (g). 

In  these  cases,  therefore,  a  quietus  should  be  entered 
upon  record. 

62.  But  if  the  estate  is  sold  under  a  writ  of  extent,  or 
by  the  Court  of  the  Chancery  or  Exchequer,  and  the 
purchase- money  is  paid  into  the  receipt  of  the  king's 
Exchequer,  under  the  1  &  2  Geo.  4,  c.  121  (h),  that  will 
absolve  the  purchaser.  And  now  the  Treasury  is  autho- 
rised, upon  payment  of  such  sums  as  they  may  think  fit 
to  require  into  the  Exchequer,  to  be  applied  in  liquida- 
tion of  the  debt  or  liability  of  any  debtor  or  accountant 
to  the  Crown,  or  upon  such  other  terms  as  they  may 
think  proper,  to  exonerate  the  purchaser  from  the  debt 
or  liability  to  the  Crown,  and  this  is  extended  to  leases 
for  fines,  reserving  to  the  Crown  the  right  to  the  rent 
and  reversion,  and  enabling  the  Crown  to  recover  against 
the  other  lands  liable  to  the  demand  ( i) . 

63.  It  has  been  determined,  that  in  the  case  of  a  pur- 
chase for  a  valuable  consideration  without  notice,  and 
without  fraud  or  covin,  from  a  simple  contract  debtor  of 
the  King,  whose  debt  was  not  recorded  until  after  the 
conveyance,  the  lands  are  not  bound  by  such  simple 
contract  debt  (/»•). 

(.'/)  See  Co.  Litt.  209  a.  n.  1  ;  necessary  to  decide  the  point,  the 

and  see  191  a,  n.  1,  s.  5,  div.  9.  rule  was  laid  down  with  too  much 

(/i)   See  post,  eh.  2],  s.  !».  latitude,  that  any  person  who  has 

(/')  2  Vict.  c.  II.  s.  10,  11.  received   money  belonging  to   the 

(/<■)  The  King  v.  Smith,  Wight,  Crown,    every   accountant    of  the 

34.        In     that    case    the    g;eneral  Crown    for    money   of  the   Crown 

words  in  the  statute   1 .'}  Eliz.  c.  4,  received  falls  within  the   act  ;    see 

received  a  limited  and  proper  con-  Casberd  v.   Ward,  <>   Price,    111. 

struction.        In      Wild     >.     Fort,  -177. 

1  Taunt.  :;  3  I .  ui  which  it  was  not 
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If,  as  the  Court  observed,  an  individual  holding  no 
office  known  to  the  public  to  be  an  accountable  office, 
casually  receive  part  of  the  king's  treasure,  and  thereby 
bind  his  land  in  the  hands  of  a  bona  fide  purchaser  with- 
out notice,  there  would  be  a  universal  suspicion  of  all 
titles,  because  it  will  be  impossible  to  discover  who  are 
the  persons  that  may  have  privately  got  the  king's 
money  into  their  hands  (/). 

<!  I.  In  the  case  in  which  this  point  was  decided,  the 
purchaser  bought  without  notice,  and  that  fact  is  relied 
upon  with  the  others  in  the  judgment  of  the  Court,  but 
as  the  simple  contract  debt  does  not  bind  the  lands  in  the 
hands  of  a  purchaser,  it  must  be  indifferent  whether  he 
buys  with  or  without  notice,  provided  there  was  no  fraud 
or  covin. 

65.  A  parish  collector  of  taxes,  although  he  is  liable 
to  the  process  of  the  Crown  in  respect  of  the  money 
which  he  has  received  as  such  collector,  is  not  that  kind 
of  debtor  to  the  Crown  which  would  bind  his  lands  so 
as  to  affect  the  existing  equitable  or  legal  interest  of  any 
third  person  in  them.  He  is  not  a  debtor  to  the  Crown 
of  record,  nor  one  of  the  persons  described  in  the  1 3th 
Eliz.,  nor  does  he  give  bond  to  the  Crown,  but  he  is 
merely  an  ordinary  simple  contract  debtor,  and  the 
Crown  has  no  right  to  his  estates  until  he  become  a 
debtor  by  record,  which  he  will  be  when  an  inquisition 
is  taken  (m). 

(>(>.  A  purchaser  should  also  search  the  Court  of 
Common  Pleas  for  statute  deeds,  as  substitutes  for  fines 
and  recoveries,  and  also  the  index  there  of  the  certifi- 
cates of  acknowledgments    of  deeds  of  husbands  and 

(/)  Wight.  49.  ral,  6  Price,  411.  473;  Fector  v. 

(m)  Casberd  p.  Attorney-Gene-       Phillpott,  12  Price,  197, 
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wives,  which  index  contains  the  names  of  married  women 
and  their  husbands,  alphabetically  arranged  («). 

67.  If  the  estate  lie  in  a  register  county  (I),  the  regis- 
trar's office  should  be  searched,  for  the  purpose  of  ascer- 
taining not  only  that  the  estate  is  free  from  incumbrances, 
but  also  that  the  title-deeds  are  duly  registered ; — the 
estate  may  be  lost  by  neglecting  to  do  so.  And  if  it 
appear  that  any  deed  has  not  been  duly  registered,  the 
vendor  must  procure  it  to  be  registered  at  his  own  ex- 
pense, previously  to  the  completion  of  the  contract ; 
although,  indeed,  it  sometimes  happens  that  an  in- 
strument not  being  registered,  prevents  an  objection 
being  made  to  the  title.  To  give  an  instance  of  this,  let 
us  suppose  a  man  to  have  mortgaged  his  estate,  and  paid 
off  the  money,  but  to  have  neglected  to  take  a  re-convey- 
ance. Now,  in  this  case,  if  the  mortgage  was  not  regis- 
tered, the  purchaser  need  not  insist  upon  its  being 
registered,  and  require  a  re-conveyance  from  the  mort- 
gagee ;  because,  as  the  deed  was  not  registered,  the 
mortgagee  did  not  acquire  the  legal  estate,  or  if  he 
did,  would  cease  to  have  it  by  the  registry  of  the  con- 
veyance to  the  purchaser ;  and,  being  paid  off,  he  has 
of  course  no  equity.  So  where  a  partial  interest  in  an 
estate  is  devised  to  the  heir  at  law,  with  a  power  of 
leasing,  and  he  grant  a  lease  not  authorised  by  his 
power,  the  lease  may,  in  some  cases,  be  sustained  both 
at  law  and  in  equity,  in  case  the  will  was  not  registered 
according  to  the  act.  This,  however,  is  a  mode  of 
making  a  title  to  which  necessity  only  should  compel 
us  to  resort. 

0)  See  3  &  4  W.  4,  c.  74,  s.  87. 

(I)   For  the  operation  of  the  registry  acts,  see  infra,  eh.  "21,  s.  5. 
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68.  It  is  seldom  that  wills  are  registered ;  but  a 
purchaser  from  a  devisee  should  not  complete  his  con- 
tract till  the  will  is  duly  registered ;  for  if  any  person 
were  to  purchase  of  the  heir  at  law  bond  fide,  and  with- 
out notice  of  the  will,  and  register  his  conveyance  before 
the  registry  of  the  will,  he  would  be  preferred  to  the 
purchaser  from  the  devisee  (o) . 

69.  But  if  the  vendor  be  both  heir  at  law  and  devisee, 
the  non- registry  of  the  will  is  immaterial ;  for  if  he  sell 
to  any  subsequent  purchaser,  it  must  be  either  in  the 
character  of  heir  at  law,  or  in  the  character  of  devisee. 
If  he  sell  in  this  character,  the  second  purchaser  must 
have  notice  of  the  will ;  if  he  contract  in  that,  the  first 
purchaser  has  already  procured  the  legal  estate. 

70.  So  it  seems  clear,  that  if  the  vendor  claim  a 
leasehold  estate,  either  as  executor  or  legatee,  the 
purchaser  need  not  insist  upon  the  testator's  will  being 
registered,  because  no  subsequent  purchaser  can  pro- 
cure a  title  without  notice  of  the  will ;  and  it  may  be 
remarked,  that  letters  of  administration  are  never  regis- 
tered, and  they  seem  to  stand  upon  the  same  principle 
as  wills  of  leasehold  estates. 

71.  If  a  purchaser  be  already  seised  of  the  legal 
estate,  as  if  he  be  mortgagee  in  fee,  and  has  contracted 
for  the  equity  of  redemption,  it  is  not  actually  neces- 
sary to  search  the  register  if  he  be  assured  that  notice 
cannot  be  proved  either  on  himself  or  on  any  one  con- 
cerned for  him  ;  because  the  mere  registration  of  deeds, 
as  we  shall  hereafter  see,  is  not  notice  to  a  purchaser 
seised  of  the  legal  estate  previously  to  the  purchase,  and 
he  will,  therefore,  be  entitled  to  hold  against  any  puisne 
incumbrance  of  which  he  had  not  notice. 

7'2.  Where  the  estate  lies  in  the  county  of  Middlesex, 
judgments  need  only  be  searched  for  at  the  registrar's 

(o)  See  Jolland  v.  Stainbridge,  '■'>  Ves.iun.  ITS. 
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office,  as  judgments  bind  estates  in  that  county  only 
from  the  time  they  are  memorialized  ;  but  this  is  not 
the  case  in  the  county  of  York ;  for  in  the  North  Riding, 
any  judgment  registered  within  twenty  days  after  the 
acknowledgment  or  signing  of  it,  is  available  in  the 
same  manner  as  if  it  had  been  registered  on  the  day 
it  was  acknowledged  or  signed  (]));  and  in  the  East 
and  West  Ridings,  and  in  Kingston-upon-Hull,  thirty 
days  are  allowed  for  the  registering  of  judgments  (q). 
Therefore,  where  the  estate  lies  in  York,  or  Kingston- 
upon-Hull,  recent  judgments  must  be  searched  for  in 
the  proper  courts.  And  since  the  1st  &  2d  Vict, 
c.  1 1 0,  which  we  have  already  considered,  it  would  not 
be  prudent  to  dispense  with  such  a  search  as  regards 
Middlesex,  for  the  latter  statute  has  no  saving  of  the 
operation  of  the  register  act  for  Middlesex. 

73.  It  has  already  been  observed,  that  judgments  do 
not,  under  the  old  law,  bind  leasehold  estates  till  delivery 
of  a  writ  of  execution  to  the  sheriff.  Writs  of  execution 
upon  judgments  intended  to  affect  leasehold  estates  in  a 
register  county,  were  formerly  never  registered  (r) .  From 
the  present  practice  of  registering  writs  of  execution, 
it  might  perhaps  be  concluded  that  they  ought  to  be 
registered;  but  the  registry  of  them  seems  casus  omis- 
sus out  of  the  statutes  for  registry.  Upon  the  purchase 
of  a  leasehold  estate  in  a  register  county,  not  only  the 
register,  but  also  the  proper  courts  should  be  searched. 

74.  The  register  ought  to  be  searched  immediately 
before  the  execution  of  the  conveyance,  for  the  same 
reason  that  the  search  for  judgments  should  be  delayed 
till  the  last  moment. 

7'y.  And  lastly,  since  grants  of  annuities  have  become 
so  prevalent,  and  can  be  searched  for,  it  is  the  duty  of 

(p)  8  Geo.  -J,  c.  6,  s.  33.  Anne,  c  35,  s.  28. 

(«/)  5   Anne,   c.    18,  s.    I  1  ;  'i  (r)    Vidi  infra,  ch.  21,  s.  5. 
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the  purchaser's  solicitor  to  search  for  annuities.  In  a 
register  county  they  need  only  be  searched  for  at  the 
registrar's  office. 

76.  It  may  be  useful  to  observe,  that  if  a  purchaser 
is  damnified  by  his  solicitor  neglecting  to  search  for 
incumbrances,  it  is  clear  that  he  may  recover  at  law 
against  the  solicitor,  for  any  loss  occasioned  by  his  neg- 
ligence (s).  But  an  attorney's  negligence  cannot,  per- 
haps, in  any  case,  be  set  up  as  a  defence  to  an  action 
by  him  for  the  business  done,  although  it  should  seem 
that  if  there  is  a  cross-action  by  the  client  against  the 
attorney,  the  Court  will,  upon  application,  stay  the 
execution  in  the  action  by  the  attorney  pending  the 
other  (t). 

77  •  So  if  the  chief  clerk,  whose  duty  it  is  to  enter  up 
and  docket  judgments,  neglect  to  do  so,  by  which  a 
purchaser  who  has  made  the  proper  searches  sustains 
any  loss,  he,  the  purchaser,  has  a  remedy  against  the 
clerk  by  an  action  on  the  case  («).  And  any  person 
who  is  damnified  by  the  neglect  of  the  registrar  of 
either  of  the  registering  counties,  may  bring  an  action 
against  him,  in  which  he  will  recover  treble  damages 
and  costs  of  suit,  by  virtue  of  the  registering  acts  (I). 

78.  Where  the  estate  is  in  the  possession  of  a  tenant, 
inquiry  should  be  made  of  him  in  regard  to  the  terms 

(s)  Brooks  v.  Day,  2  Dick.  572  ;  3  Camp.  Ca.  1 7. 

Forshall  v.  Coles,  7  Yin.  Abr.  54,  (t)  Templer    V.    M'Lachlan,    2 

pi.  6,  MS.;   and  Appendix,  No.  17;  New  Rep.  136. 

Green  r.  Jackson,  Peake'sCa.2'H>;  (?<)  Douglas  v.  Yallop,  2  Burr. 

Ireson  v.  Peannan,  5  Dowl.  &  Ryl.  722. 
687.      See    Baikie  v.  Chandless, 


(I)  By  the  registering  acts  for  Scotland,  the  remedy  is  extended 
against  the  heirs  of  the  clerk,  although  no  action  shall  have  been  com- 
menced in  the  clerk's  life-time.      I  Ersk.  Inst.  B.  II.     T.  III.  s.  42. 

VOL.   II.  E  E 
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of  his  tenancy,  and  whether  he  holds  any  agreement 
for  purchase  of  the  estate.  This  is  not  often  done,  but 
upon  purchases  of  small  properties  it  should  rarely  be 
neglected,  as  notice  of  the  tenancy  is  notice  of  the 
tenant's  rights  (d1). 

(x)  Post,  ch.  23. 


SECTION  II. 
OF    RELIEF    FROM    INCUMBRANCES. 


1.    Seller    to    pay    off   incum- 
brances. 

3.  Unless  purchaser  has  agreed 

to  accept  a  covenant. 

4.  Purchaser  may  recover,  though 

money  paid,  if  conveyance 
not  perfected. 

5.  Eviction      after    conveyance 

not  relieved  against. 

7.  Serjeant  Maynard's  case. 

8.  Urmston  v.  Pate. 

9.  Title     under  forged    instru- 

ment. 

10.  Mattheivs  v.  Hollings  :  erro- 
neous. 

12.  Covenants  of  earlier  vendors. 

13.  No  relief  though  moiiey  se- 

cured. 

15.  Or  sale  by  the  Court. 

16.  Unless  in  case   of  misrepre- 

sentation. 


1 7.  Concealment  of  defect  in  title. 

18.  Purchase  with  all  faults  of 

title. 

20.  Suit  for  relief. 

21.  Issue  directed. 

22.  Relief  where  concealment. 

23.  No    lien  on  purchase-money 

after  appropriation. 

24.  Fund  appropriated  against  a 

claim,  liable  for  the  real 
claim. 

25.  Payment  by  purchaser  to  a 

creditor  of  vendor. 

26.  Purchase  of  incumbrances  by 

third  person. 

27.  How  far    binding    on   pur- 

chaser. 

28.  Purchase  of  incumbrances  by 

jmrchaser  of  estate. 

29.  Seller  buying  in  interests  after 

conveyance  a  trustee  for 
jmrchaser. 


1.  Having    considered    in  what    instances    incum- 
brances should  be  searched  for,  let  us  now  inquire,  1st, 
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In  what  cases  a  purchaser  may  detain  the  purchase- 
money,  if  incumbrances  are  discovered  previously  to  the 
payment  of  it :  and  2dly,  To  what  relief  he  is  entitled, 
if  evicted  after  the  money  is  actually  paid ;  and  these 
inquiries  will  involve  the  consideration  of  the  cases  in 
which  a  purchaser  will  be  relieved  in  respect  of  defects 
in  the  title  to  the  estate  (I). 

2.  First,  then,  Where  an  incumbrance  is  discovered 
previously  to  the  execution  of  the  conveyance,  and  pay- 
ment of  the  purchase-money,  the  vendor  must  discharge 
it,  whether  he  has  or  has  not  agreed  to  covenant  against 
incumbrances,  before  he  can  compel  payment  of  the 
purchase-money  (a). 

3.  But  if  a  purchaser,  before  executing  the  articles, 
has  notice  of  an  incumbrance  which  is  contingent,  and 
it  is  by  the  articles  agreed  that  the  vendor  shall  cove- 
nant against  incumbrances,  the  purchaser  has  entered 
into  them  with  his  eyes  open,  has  chosen  his  own  re- 
medy, and  equity  will  not  assist  him  (b) ;  and  he  cannot, 
therefore,  detain  any  part  of  the  purchase-money. 

4.  Although  the  purchaser  has  paid  the  money,  yet 
if  he  is  evicted  before  any  conveyance  is  prepared  and 
executed,  or  before  the  conveyance  is  executed  by  all 
the  necessary  parties,  he  may  recover  the  purchase- 
money    in    an   action   for   money   had   and    received, 

(a)  Anon.  2  Freem.  106 ;  Vane  4  Bro.  C.  C.  394. 
v.  Lord  Barnard,  Gilb.  Eq.  Rep.  6;  (b)  Vane  v.  Lord  Barnard,  ubi 

Serj.  Maynard's  case,  2  Freem.  1 ;  sup. ;   see  Clarke  v.  Faux,  3  lluss. 

3  Swanst.  651  ;  and  see  1  Ves.  88;  320,  supra,  p.  7. 
2  Ves.  394  ;  2  Ves.  jun.  441  ;  and 

(I)  In  Robinson  v.  Anderton,  Peake's  Ca.  94,  Lord  Kenyon  permitted 
a  purchaser  of  fixtures  in  a  house  which  were  scheduled  in  the  original 
lease,  and  belonged  to  the  landlord,  to  recover  the  purchase-money, 
although  the  person  who  sold  them  was  an  under-tenant,  and  had 
himself ig  nor an  tly  paid  for  the  fixtures. 
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although  the  intended  covenants  do  not  extend  to  the 
title  under  which  the  estate  was  recovered,  and  he  may 
have  taken  possession  of  the  estate  (c). 

5.  In  a  case  where  the  eviction  of  a  leasehold  estate 
was  in  consequence  of  the  seller  having  taken  out  ad- 
ministration to  the  deceased  owner  by  a  wrong  name, 
and  another  took  administration  by  the  right  name,  the 
money  was  held  to  have  been  paid  under  a  mistake, 
for  both  parties  supposed  the  seller  was  the  legal  repre- 
sentative (d). 

And  where  a  man  contracted  for  a  copyhold  estate  for 
lives,  and  paid  part  of  the  purchase-money,  and  was  to 
pay  the  residue  on  taking  up  the  copy,  which  he  was 
to  do  within  a  limited  time ;  although  the  purchaser 
was  guilty  of  laches  in  not  taking  up  his  copy  in  time, 
as  he  might  have  done,  yet  afterwards,  upon  the  seller's 
death,  when  the  manor  went  under  a  settlement  to  a 
remainder-man  not  bound  by  the  contract,  the  pur- 
chaser was  permitted  to  recover  the  money  in  equity  (e). 

6.  But  if  the  conveyance  has  been  actually  executed 
by  all  the  necessary  parties,  and  the  purchaser  is 
evicted  by  a  title  to  which  the  covenants  do  not  extend, 
he  cannot  recover  the  purchase-money  either  at  law  (/'), 
or  in  equity  (g). 

/.  This  was  Serjeant  Maynard's  case  (h).  The  plain- 
tiff exhibited  his  bill  to  be  repaid  600  /.     Sir  Edward 

(c)  Cripps    v.    Reade,    6  Term  (e)    Avvbry    v.  Keen,    1    Vern. 
Rep.  606  ;  Matthews  v.  Rollings,      472. 

WoodfalFs  Law  Land.   35,  cited;  (/)  See  Cripps  v.  Reade  ;  John- 
Johnson  v.  Johnson,  3  Bos.  &  Pull.  son  v.  Johnson,  ubi  sup. ;  and  Bree 
162;   and  see  Brigs'  case,  Palm.  v.  Holbech,  Dougl.  654  ;  see  post, 
364;  Jones   v.    Ryde,    I    Marsh,  ch.  14,  s.  4. 
157;  5  Taunt.  488.                                    (g)  Serjeant    Maynard's    case, 

(d)  Cripps   v.    Reade,   6  Term  2  Freem.  1 ;  3  Swanst.  651 ;  Anon. 
Rep.  606;  sec   Early  r.  Garrett,  2  Freem.  106. 

9  Barn.  &  Cress.  928.  (/,)  3  Swanst.  651. 
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Moseley  devised  certain  lands  unto  his  wife,  (afterwards 
Lady  North,)  for  life,  remainder  to  the  unborn  sons  of 
his  sister  Maynard,  (wife  of  Joseph  Maynard,  the  Ser- 
ieant's  eldest  son,)  in  tail,  remainder  to  Nicholas  Mose- 
ley for  life,  remainder  to  Oswald  Moseley  in  tail,  with 
other  remainders  over,  and  died  in  October  1665.  The 
Serjeant  perused  all  the  writings,  and  perceiving  that  if 
the  will  stood,  (as  he  believed  it  would  do,  having  exa- 
mined all  the  witnesses  upon  the  place,)  it  would  be  in 
the  power  of  Lady  North,  by  joining  with  Nicholas  and 
Oswald,  to  bar  the  contingent  remainders  to  his  daugh- 
ter's unborn  children,  and  so  the  estate,  worth  600  /.  per 
annum,  would  be  lost,  in  December  16G5,  agreed  with 
Nicholas  and  Oswald  to  buy  their  remainder  or  possi- 
bility in  the  estate  for  600/.,  and  paid  it  down.  Nicho- 
las and  Oswald  were  to  procure  Lady  North  to  join  with 
them  in  a  common  recovery  before  the  end  of  three 
years ;  and  to  secure  this,  Nicholas  and  Oswald  gave  a 
bond  of  1,200?.  to  the  Serjeant,  conditioned,  that  if  no 
recovery  was  suffered  within  three  years,  whereby  the 
estates  of  Nicholas  and  Oswald  might  be  sufficiently 
barred,  then  upon  the  re-conveyance  of  the  premises  to 
repay  600/.  After  this,  Mrs.  Ann  Moseley  set  up  a 
title  to  the  estate  by  virtue  of  a  will  of  Sir  Edward 
Moseley's  father,  found  in  loose  sheets  among  the  evi- 
dences, and  supposed  to  be  suppressed  by  the  son,  upon 
which  title  she  obtained  a  decree  for  the  estate,  not- 
withstanding which  eviction  the  recovery  was  suffered 
within  the  three  years  by  Lady  North  and  Nicholas  and 
Oswald  Moseley ;  and  now  the  Serjeant  demanded  the 
(>()()/.  in  equity,  because  no  re-conveyance  of  the  pre- 
mises could  be  made  within  three  years,  in  regard  the 
title  was  evicted,  and  the  recovery  did  him  no  good. 
But  this  relief  was  denied  to  him. 

Lord  Nottingham,  in  delivering  judgment,  said  that 
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the  cause  which  was  heard  before,  and  dismissed,  came 
to  be  re-heard  at  the  plaintiff's  importunity,  who  pressed 
earnestly  for  a  decree,  but  he  continued  of  the  same 
opinion  in  substance,  and  caused  the  reasons  of  that 
opinion  to  be  specially  entered  by  the  registrar.  "  He 
declared,  that  as  equity  suffers  no  man  to  over-reach 
another,  so  it  helps  no  man  who  hath  over-reached  him- 
self without  any  practice  or  contrivance  of  his  adversary ; 
that  it  was  most  plain  in  this  case  there  was  no  fraud 
nor  concealment  in  the  defendants  at  the  time  of  the 
sale  of  their  remainders,  but  all  things  were  more  open, 
and  better  known  to  the  plaintiff  than  they  were  to  the 
defendants,  for  the  plaintiff  had  been  upon  the  place 
and  perused  the  evidence  of  the  family,  and  the  defend- 
ants did  not  solicit  the  plaintiff  to  buy,  but  the  plaintiff 
importuned  the  defendants  to  sell  their  remainders,  and 
had  reason  so  to  do,  for  otherwise,  as  things  then  ap- 
peared, the  defendants,  with  the  concurrence  of  Lady 
North,  might  have  disinherited  the  issue  male  to  be 
begotten  on  Mrs.  Maynard  of  the  estate  worth  600  /.  per 
annum.  Accordingly  the  plaintiff  contracts  with  the 
defendants  for  their  title  for  600/.,  which  was  much 
short  of  what  it  was  then  worth  in  all  appearance,  and 
the  plaintiff  draws  his  own  assurance,  and  pens  the  de- 
feasance of  that  bond,  upon  which  he  sues  in  equity  to 
have  back  the  600  /.  and  interest,  by  which  very  bill  the 
plaintiff  admits  that  the  defendants  can  no  way  be 
charged  with  the  bond  at  law.  It  remains,  ergo,  to  be 
considered  what  grounds  there  are  to  charge  them  in 
equity ;  for  the  defendants,  who  made  no  corrupt  or 
fraudulent  agreement  at  first,  insist  upon  it  that  they 
have  literally  performed  that  agreement  which  they 
made,  and  for  which  they  took  their  money ;  ergo,  that 
the  defendants  should  now  be  forced  in  equity  to  pay 
back  their  money  and    interest,  and  be  put  into   the 
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same  plight  in  effect  as  they  would  have  been  if  they 
had  broken  their  agreement,  seems  hard ;  and  the  more, 
because  all  the  reasons  which  are  used  to  enforce  such 
a  decree  do  arise  either  from  the  eviction  by  Mrs.  Ann 
Moseley,  or  from  the  supposed  defective  and  illusory 
performance  of  the  agreement  by  the  defendants,  or 
from  some  other  circumstance  in  the  case  which  hath 
disabled  the  plaintiff  to  sue  his  bond  at  law ;  and  yet  no 
arguments  are  drawn  from  any  of  these  heads  strong 
enough  to  support  this  bill.  For,  first,  as  to  the  evic- 
tion ;  although  after  the  bond  and  the  agreements  the 
lands  were  evicted  by  Mrs.  Ann  Moseley,  so  that  the 
defendants  may  now  seem  to  retain  the  600/.  for  no- 
thing, yet  he  that  purchases  lands  with  any  other  cove- 
nants or  warranties  against  prior  titles,  as  here,  where 
the  defendants  sold  only  their  own  title,  if  the  land  be 
afterwards  evicted  by  an  eigne  title,  can  never  exhibit  a 
bill  in  equity  to  have  his  pur  chase-money  again :  upon 
that  account  possibly  there  may  be  equity  to  stop  the 
payment  of  such  purchase-money  as  is  behind,  but  never 
to  recover  what  is  paid;  for  the  Chancery  mends  no 
man's  bargain,  though  it  sometimes  mends  his  assur- 
ance ;  and  it  cannot  be  truly  said  that  the  defendants 
keep  the  money  for  nothing,  since  they  have  done  all 
which  was  agreed  to  be  done  for  it ;  but  if  the  plaintiff 
had  bought  that  which  falls  out  to  be  worth  nothing, 
he  can  complain  of  none  but  himself."  The  plain- 
tiff's supposition  that  he  was  disabled  to  go  to  law, 
in  regard  the  defendants  were  not  obliged  to  repay 
without  a  re-conveyance,  which  could  not  be  made 
in  regard  of  Ann  Moseley's  eviction,  was  treated  as 
only  a  pretence  ;  for  whether  the  title  were  good  or 
bad,  the  plaintiff  might  still  proceed  to  re-convey  what 
was  pre-conveyed,  and  then  assign  the  breach  in  not 
suffering  a   recovery,    if  he    thought    good.     And  the 
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plaintiff  might  as  reasonably  have  prayed  a  decree 
theretofore  that  the  defendants  might  not  perform  their 
agreement,  as  pray  a  decree  then  that  they  might  be 
never  the  better  for  it,  if  they  had  performed  it.  If 
the  defendants  had  been  plaintiffs  for  the  money,  the 
Court  would  hardly  have  decreed  for  them ;  but  as  they 
were  defendants,  and  in  possession  of  money  upon  an 
agreement  executed,  there  was  no  cause  to  decree  against 
them.  But  the  bill  was  not  dismissed  at  once.  For  if 
the  serjeant  elected  to  go  to  law,  the  defendants  were 
to  admit  a  re-conveyance,  and  not  to  set  up  the  eviction 
in  equity ;  and  if  the  serjeant  released  the  defendants, 
they  were  to  make  further  assurance. 

8.  So  where  {g)  A  bought  an  estate,  to  one  moiety  of 
which  there  was  a  clear  defect  of  title,  which  his  coun- 
sel had  overlooked,  and  he  was  afterwards  evicted ;  he 
hied  a  bill  asserting  his  claim  to  be  repaid  a  moiety 
of  the  purchase-money,  although  the  covenants  for 
title  did  not  extend  to  the  eviction,  but  the  bill  was 
dismissed  (I). 

(g)  See   3  Ves.  jun.   235;  and  see  2  Bos.  &  Pull.  23. 

(I)  In  the  second  vol.  of  Coll.  of  Decis.  p.  517,  518,  a  case  to  the 
same  effect  is  reported. — Lands  which  were  sold  with  the  warrandice 
from  fact  and  deed  allenarly,  being  evicted,  hut  not  through  default  of 
the  disposer,  the  purchaser  brought  an  action,  not  upon  the  warrandice, 
which  Mas  not  incurred,  but  upon  this  ground  of  equity,  that  if  he  has 
lost  the  laud,  he  ought  at  least  to  have  a  repetition  of  the  price.  It  was 
answered,  that  when  one  sells  with  warrandice  from  fact  and  deed,  the 
intention  is  not  to  sell  the  subject  absolutely,  which  would  be  the  same 
as  selling  it  with  absolute  warrandice,  but  only  to  sell  it  so  as  the  seller 
himself  has  it,  that  is  to  sell  what  title  and  interest  he  has  in  the  sub- 
ject :  the  purchaser  takes  upon  himself  all  other  hazards;  and,  there- 
fore, if  eviction  happen  otherwise  than  through  the  fact  and  deeds  in 
the  disponer,  be  bears  the  loss.  The  Lords  assoilzed.  Craig  v.  Hop- 
kin.-. 
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The  facts  of  this  case  Were  as  follow  :  William  Davy 
devised  the  estate  in  question  to  Sir  Robert  Ladbroke 
and  Lyde  Brown,  as  tenants  in  common,  in  fee ;  and 
gave  all  the  residue  of  his  real  estate  to  his  brother 
William  Pate,  in  fee.  Sir  Robert  Ladbroke  died  in  the 
testator's  lifetime.  Robert  Pate,  as  devisee  of  William 
Pate,  the  residuary  devisee,  conceived  himself  to  be 
entitled  to  the  moiety  devised  to  Sir  Robert  Ladbroke, 
which  became  lapsed  by  his  death,  in  the  testator's  life- 
time (I) ;  and  accordingly  Robert  Pate  joined  with  the 
persons  entitled  to  the  moiety  devised  to  Lyde  Brown, 
in  selling  the  estate  to  one  Urmston.  The  conveyance 
recited  the  will  of  William  Davy,  and  all  the  subsequent 
instruments,  and  a  covenant  was  inserted  for  the  title, 
notwithstanding  any  act  done  by  Robert  Pate,  or  his 
ancestors,  or  any  person  claiming  under  him  or  them. 
The  purchaser  finding  Robert  Pate  had  no  title  to  the 
moiety  over  which  he  assumed  a  power  of  disposition, 
but  that  it  had  descended  to  the  heir  at  law  of  William 
Davy,  filed  his  bill,  praying  that  the  purchase-money 
might  be  restored  to  him.  Robert  Pate,  the  vendor, 
demurred  to  the  bill  for  want  of  equity,  and  the  de- 
murrer was  allowed  (h). 

9.  And  it  is  immaterial  that  the  seller  had  no  interest 
whatever  to  transfer,  as  where  a  mortgage  which  had 
been  forged,  was  transferred  by  the  personal  representa- 

(h)  Urmston  v.  Pate,  Chan.  1st  Nov.  1794,  cited  in  1  Trea.  Eq. 
364,  n.  and  stated  in  4    Cruise's  Digest,  90,  s.  64. 

(1)  The  mistake  arose  from  the  case  of  lapse  having  heen  considered 
the  same  in  regard  to  real  and  personal  estate:  in  the  case  of  personal 
estate  lapsed  legacies  fall  into  the  residue  ;  hut  where  a  real  estate 
lapsed,  it  used  to  descend  to  the  heir  at  law,  and  did  not  pass  to  the 
residuary  devisee  ;  hut  this  is  altered  by  the  new  statute  of  wills  :  see 
ch,  11,  s.  '!,  supra. 
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tive  of  the  mortgagee  to  a  person  who  advanced  the 
money  alleged  to  be  due  upon  it,  and  the  assignment 
contained  only  limited  covenants,  the  assignee  was  not 
allowed  to  recover  his  money  back  ;  it  being  incumbent 
on  him  to  look  to  the  goodness  of  the  title  (i). 

10.  This  appears  to  have  been  overlooked  in  a  case 
at  nisi  prius,  before  Laurence,  J.  (A*),  where  a  purchaser 
of  a  lease,  who  obtained  an  absolute  assignment  of  it, 
was  evicted  two  years  afterwards,  in  consequence  of 
the  lessor  having  been  only  tenant  for  life,  and  having 
died,  and  he  was  allowed  to  recover  his  purchase-money 
upon  the  authority  of  Cripps  v.  Reade,  where,  as  we  have 
seen,  no  assignment  had  been  executed,  which  is  the  dis- 
tion  upon  which  these  cases  turn. 

1 1 .  So,  as  we  have  seen,  if  a  purchaser  neglect  to  look 
into  the  title,  it  will  be  considered  as  his  own  folly,  and 
he  can  have  no  relief  (I). 

12.  Where  a  purchaser  has  taken  a  defective  title, 
and  cannot  recover  against  his  immediate  vendor,  his 
only  remedy  is  to  have  recourse  to  the  covenants  of  the 
earlier  vendors,  many  of  which  are  inherent  to  the  lands, 
and  to  some  of  which,  as  the  covenant  for  quiet  enjoy- 
ment, there  is  no  objection,  on  account  of  their  antiquity, 
where  the  breach  is  recent  (m). 

13.  It  seems,  that  if  the  conveyance  be  actually  exe- 
cuted, the  purchaser  can  obtain  no  relief,  although  the 
money  be  only  secured. 

14.  In  an  early  case,   however,   where  A  had  sold 

(i)  Breer.  Holbech,  Dougl.654;  gan,    1   Term  Rep.  755  ;  and  see 

see  1  Marsh.  163,  164.  Anon.  2  Freem.   106;  Hitchcock 

{k)  Matthews  i'.  Rollings,  1801 ;  v.  Giddings,  4  Price,  135;  supra, 

Woodf.  Land.  &  Ten.  35.  ch.  8,  s.  2. 

(/)   Roswell  v.  Vaughan,  2  Cro.  (m)  Butler's  n.  (1).  to  Co.  Litt. 

196;     l.ysncv   v.    Selby,    2   Lord  384  a. 
Kay m.   1118;  Goodtitle  v.    Mor- 
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to  B,  with  covenants  only  against  A,  and  all  claiming  by, 
from,  or  under  him,  B  secured  the  purchase-money ;  but 
before  payment,  the  land  was  evicted  by  a  title  para- 
mount to  A's,  and  Lord  Chancellor  Finch  relieved  from 
the  payment  of  the  purchase-money  (n). 

The  case,  it  seems,  was  not  taken  by  the  reporter  him- 
self, and  he  adds  the  following  notes  or  queries  to  it : 
First.  If  declaration  at  the  time  of  the  purchase 
treated  on,  that  there  was  an  agreement  to  extend  against 
all  incumbrances,  not  only  special,  it  could  not  have  been 
admitted. 

Secondly.  The  affirmative  covenant  is  negative  to  what 
is  not  affirmed,  and  all  one  as  if  expressly  declared  that 
the  vendor  was  not  to  wan-ant  but  against  himself,  and 
the  vendee  to  pay,  because  absolute  without  condition. 

Thirdly.  Quare.  If  this  may  not  be  made  use  of  to  a 
general  inconvenience,  if  the  vendee,  having  all  the  wri- 
tings, and  purchase,  is  weary  of  the  bargain,  or  in  other 
respects  sets  up  a  title  to  a  stranger  by  collusion  ? 

Nota.  In  many  cases  it  may  be  easily  done,  &c. 

These  remarks  are  unanswerable  ;  and  if  the  doctrine 
in  this  case  were  law,  the  consequences  would  be  serious  : 
for  what  vendor  would  permit  part  of  the  purchase- 
money  to  remain  on  mortgage  of  the  estate,  if  he  were 
liable  to  lose  it,  supposing  the  estate  to  be  recovered 
by  a  person  against  whose  acts  he  had  not  covenanted  ? 
Indeed,  this  point  is  viewed  so  differently  in  practice, 
that  where  part  of  the  purchase-money  is  permitted  to 
remain  on  mortgage,  although  the  covenants  from  the 
vendor  be  limited,  the  vendee  invariably  enters  into 
general  unlimited  covenants,  in  the  same  manner  as  he 
would  have  done  in  the  case  of  an  independent  mort- 
gage. 

(n)  Anon.  2  Cha.  Ca.  19;  and      361,  2d  edition;   and  see  p.  423, 
see  Fonbl.  n.  (y)  to   1    Trea.  Eq.      supra. 
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15.  In  a  case  (o)  where  an  estate  was  sold  before  a 
Master  under  a  decree,  and  the  purchaser  under  the 
usual  order  had  paid  his  purchase-money  into  the  Bank, 
but  it  was  not  to  be  paid  out  without  notice  to  him,  and 
he  took  possession  and  approved  of  the  title,  and  the 
conveyance  to  him  was  executed  by  all  necessary  parties  ; 
afterwards,  but  before  the  money  was  paid  out  of  the 
Bank,  the  tenants  were  served  with  a  writ  of  right,  at 
the  suit  of  an  adverse  claimant ;  it  was  held  that  the 
money  must  be  applied  under  the  decree.  The  Court 
having  given  the  purchaser  possession  of  the  estate 
which  he  had  purchased,  and  a  conveyance  under  a  title 
which  he  himself  had  previously  approved,  had  done  all 
it  could  for  the  purchaser,  who  could  not  afterwards 
object  to  the  application  of  the  purchase-money. 

16.  But  this  does  not  apply  to  a  sale  under  the  Court, 
where  the  rent  is  misrepresented ;  although  the  money 
be  paid  into  Court  and  possession  be  delivered,  and  a 
conveyance  executed,  yet  the  Court  will  give  to  the  pur- 
chaser out  of  the  funds  in  Court,  a  compensation  for  the 
misrepresentation  (p). 

17-  Although  the  purchase-money  has  been  paid,  and 
the  conveyance  is  executed  by  all  the  parties,  yet  if  the 
defect  do  not  appear  on  the  face  of  the  title-deeds,  and 
the  vendor  was  aware  of  the  defect,  and  concealed  it 
from  the  purchaser,  or  suppressed  the  instrument  by 
which  the  incumbrance  was  created,  or  on  the  face  of 
which  it  appeared,  he  is  in  every  such  case  guilty  of  a 
fraud  (q),  and  the  purchaser  may  either  bring  an  action 
on  the  case,  or  file  his  bill  in  equity  for  relief. 

18.  Thus  in  Bree  v.  Holbech,  the  case  of  the  forged 
deed,  Lord  Mansfield  said  that  if  the  personal  represen- 

(0)  Thomas  v.  Powell.  2   Cox,  (//)  See  Harding  v.  Nelthorpe, 

394.  Nets.   Cha.    Rep.    118;    mul  see 

(p)  Cann  v.  Cann,  3  Sim.  447.       2  Freeni.  2, 
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tative  had  discovered  the  forgery,  and  had  then  got  rid 
of  the  deed  as  a  true  security,  the  case  would  have  been 
very  different  (•/•). 

19.  But  in  a  case  where  a  purchaser  bought  and 
obtained  a  conveyance  of  an  estate  with  all  defects  and 
faults  of  title  (s),  and  the  seller  stated  that  no  rent  had 
ever  been  paid,  which  turned  out  to  be  false,  and  the 
title  being  merely  under  a  lease,  the  lessor  recovered 
the  estate  ;  yet  as  the  jury  found  that  the  seller  really 
believed  that  no  rent  had  ever  been  paid,  the  statement, 
though  false  in  fact,  was  held  not  to  be  fraudulent,  and 
the  purchaser,  although  he  lost  the  estate,  was  not 
allowed  to  recover  the  purchase-money.  The  scienter  or 
fraud  is  the  gist  of  the  action  where  there  is  not  a  war- 
ranty (t). 

20.  Mr.  Butler  remarked,  that  a  judgment  obtained 
after  the  death  of  the  seller,  in  an  action  of  this  nature, 
can  only  charge  his  property  as  a  simple  contract  debt, 
and  will  not  therefore,  except  under  very  particular  cir- 
cumstances, charge  his  real  assets.  A  bill  in  Chancery, 
in  most  cases,  will  be  found  a  better  remedy  :  it  will  lead 
to  a  better  discovery  of  the  concealment,  and  the  cir- 
cumstances attending  it,  and  may  in  some  cases  enable 
the  Court  to  create  a  trust  in  favour  of  the  injured  pur- 
chaser (u). 

21.  Where  a  bill  is  filed  against  the  vendor,  and  the 
Court  cannot  satisfy  itself  of  the  fact,  an  issue  will  be 
directed  to  try  whether  the  vendor  did  know  of  the  in- 
cumbrance (#). 

(r)   Doug-1.  654 ;  vide  supra.  (t)    Vide  supra,  vol.  1,  p.  5.50. 

pi.  32. 

(s)  Early  v.  Garrett,    4    Mann.  (u)    See  Butler's  n.  (1)  to  Co. 

&  Ryl.  687  ;   the   fact   of  a-  con-      Litt.  34  a. 

veyance  is  not  stated  in  the  report  (x)  Harding-  v.  Neltliorpe,  ubi 

in  9  Burn.  6c  Cress.  H-28.  sup. 
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22.  In  a  case  which  we  have  already  fully  considered, 
where  the  sellers  knew  of  a  defect  in  the  title  to  a  part  of 
the  estate,  which  was  material  to  the  enjoyment  of  the 
rest,  and  did  not  disclose  the  fact  to  the  purchaser,  and 
it  could  not  be  collected  from  the  abstract,  the  pur- 
chaser, although  he  had  obtained  a  regular  conveyance 
and  had  not  been  evicted,  was  relieved  against  the  pur- 
chase in  equity.  The  sellers  were  decreed  to  repay  the 
purchase-money,  with  costs,  and  likewise  all  expenses 
which  the  purchaser  had  been  put  to  relative  to  the  sale, 
together  with  an  allowance  for  any  money  he  laid  out  in 
repairs  during  the  time  he  was  in  possession  (g).  But 
after  the  contract  is  executed  by  a  conveyance  and  pay- 
ment of  the  purchase-money,  a  bill  cannot  be  filed 
merely  for  compensation  (z). 

23.  Although  the  vendor  has  fraudently  concealed  an 
incumbrance,  yet  the  purchaser  has  no  lien  on  the  pur- 
chase-money after  it  is  appropriated  by  the  vendor. 

Thus,  in  the  case  of  Cator  v.  Earl  of  Pembroke  (a), 
Lord  Bolingbroke  was  tenant  for  life  of  a  settled  estate, 
with  a  power  to  sell  and  lay  out  money  arising  by  sale 
in  other  lands  ;  and  in  the  meantime  to  invest  the  same 
in  the  funds.  Lord  Bolingbroke  granted  life-annuities 
out  of  the  estate,  and  then  he  and  the  trustees  of  the  set- 
tlement sold  the  estate  to  Cator,  who  was  ignorant  of 
the  annuities,  and  Lord  B.  covenanted  that  Cator  should 
enjoy  free  from  incumbrances.  The  purchase-money 
was  invested  in  the  funds  in  the  names  of  the  trustees, 

(y)  Edwards  v.  M'Leay,  Coop.  46;  supra,  vol.  1,  p.  394. 

308;  affirmed  by  Lord   Eldon  on  (z)  Lenham  v.  May,  13  Price, 

appeal,  1 1  July  1818,  with  a  reser-  749. 

vation  of  the  cpiestion  as  to  repairs,  (a)  Cator  v.  Earl  of  Pembroke, 

MS.;  S.  C.  2  Swanst.  287.  Small  1    Bro.  C.  C.   301;  and    see   and 

r.     Attwood,     You.     416.     460;  consider   12  Yes.  jun.  356,  377; 

Lovell  v.  Hicks,  2  You.  k   Coll.  and  see  You.  535. 
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and  Lord  Bolingbroke  granted  annuities  to  Boldero  the 
banker,  to  the  extent  of  the  dividends  ;  and  the  trustees, 
at  the  request  of  Lord  Bolingbroke,  gave  Boldero  an 
irrevocable  power  of  attorney  to  receive  the  dividends. 
Cator  being  evicted  by  the  grantee  of  the  annuities 
charged  on  the  estate,  filed  his  bill,  insisting  that  he  had 
a  lien  on  the  purchase-money  invested  in  the  funds, 
and  was  entitled  to  the  dividends  in  exclusion  of  Bol- 
dero. The  cause  was  first  heard  before  the  Lords  Com- 
missioners Loughborough,  Ashhurst  and  Hotham,  who 
thought  that  Cator  had  a  lien  on  the  dividends,  but  that 
Boldero  had  a  preferable  equity,  and  therefore  dismissed 
the  bill.  The  cause  was  reheard  before  Lord  Thurlow  (b), 
who  affirmed  the  decree,  and  was  moreover  of  opinion, 
that  Cator  could  not  follow  the  money  when  depo- 
sited with  the  trustees,  but  that  having  taken  a  covenant 
for  quiet  enjoyment  and  a  good  title,  his  remedy  was 
that  way. 

24.  But  where  an  estate  was  agreed  to  be  sold  tithe 
free,  and  a  portion  of  the  purchase-money  was  set  apart 
as  a  security  against  a  claim  to  tithes  of  part  of  the 
estate  by  the  parson  of  A,  and  the  purchase  was  com- 
pleted upon  that  footing,  and  the  bill  filed  for  tithes  was 
dismissed  on  the  ground  that  the  lands  were  in  the 
parish  of  B,  the  rector  of  which  was  entitled  to  the 
tithes ;  it  was  held,  that  the  purchaser  was  entitled  to 
be  indemnified  out  of  the  appropriated  fund  against  the 
real  claimant.  It  was  treated  as  a  case  in  which  the 
claim  was  to  be  indemnified  against,  but  the  parties  had 
mistaken  the  person  entitled  to  make  it  (c). 

25.  Where  a  purchaser  pays  part  of  the  purchase- 
money  generally  to  a  creditor  of  the  vendor,  by  judg- 
es 2  Bro.  C.  C.  282.  (c)  Crompton     v.    Lord    Mel- 
bourne, 5  Sim.  353. 
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merit,  or  other  security  affecting  the  land,  and  also  by 
bond  or  other  security,  which  does  not  affect  the  land,  it 
will  be  considered  as  a  payment  in  satisfaction  of  the 
judgment,  or  other  incumbrance  which  charges  the 
estate  (d). 

26.  As  to  incumbrances  bought  in  by  third  persons, 
LordHardwicke  laid  down  the  rule,  that  an  agent,  trustee, 
heir  at  law  or  executor  purchasing  a  puisne  incum- 
brance, as  against  another  incumbrance  shall  be  paid  no 
more  than  what  he  gave  for  this  incumbrance  ;  otherwise 
as  to  a  prior  creditor  who  bond  fide  buys  in  a  puisne 
incumbrance,  though  he  did  not  give  the  full  value  for 
it  (e) ;  or  in  other  words,  unless  from  the  particular  cha- 
racter which  a  man  fills  with  relation  to  the  estate,  he 
may  enforce  the  whole  of  an  incumbrance  against  an 
estate  or  the  purchaser  of  it,  without  regard  to  the  price 
at  which  he  purchased  it. 

2/.  But  it  has  been  thrown  out  in  some  early  cases  {f), 
that  as  against  a  purchaser  without  notice  of  an  incum- 
brance, a  stranger  might  not  be  allowed  more  than  what 
he  really  paid  for  it.  This,  however,  is  a  position  which 
it  would  seem  to  be  difficult  to  establish. 

28.  If  a  seller  is  bound  to  relieve  the  estate  sold  from 
incumbrances,  and  the  purchaser  buys  them  up,  he 
ought  not  charge  more  than  he  paid,  as  that  is  the 
amount  of  the  damage  which  he  sustains  by  the  breach 
of  the  covenant  to  pay  off  the  incumbrances  {g) ;  although 
of  course  if  a  purchaser  buy  in  an  incumbrance  to  pro- 

(d)  Brett  v.  Marsh,  1  Vern.468.      Long  v.  Clopton,  ib.  464. 

See  Hayward  v.  Lomax,    1  Vern.  (J")  Phillips  u.Vaughan,  1  Vern. 

24;  Peters  v.  Anderson,  5  Taunt.  336;    Long   v.    Clopton,  ib.  464; 

596.  and  see  Williams  v.  Springfield,  ib. 

(e)  Morret   v.    Paske,    2   Atk.  476. 

52;   Darcy  v.  Hall,   1   Vern.  49;  (g)  2  Dow,  296. 
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tect  his  estate,  at  an  under  sum,  he  may  hold  it  till  paid 
the  whole  charge  (h). 

29.  Whatever  interest  the  seller  himself  acquires  in 
the  estate  subsequently  to  the  conveyance,  he  will  be 
compelled  to  convey  to  the  purchaser,  so  as  to  make 
good  the  conveyance  to  him  (i). 

(A)  Sec  ch.  22,  post.  (i)  Ascoutrh  v.  Johnson,  2  Vera. 

66. 
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Purchaser  pays  for  surrender 
and  admittance. 

Seller  to  convey  or  surrender, 
not  by  attorney. 

Seller  not  bound  to  appoint 
aftorui  y. 

Draft  belongs  to  purchaser. 

So  deed  imperfectly  executed. 

Or  deed  executed  by  seller 
where  contract isrescinded, 

as  parchments. 

But  it  may  be  cancelled. 
Purchaser  s  lieu  on  deeds. 

Seller's  attorney  //as  no  lien 
on  com  eya in  e. 

Jointress  releasing,  her  reme- 
dies on  fund  to  answer  her 

jointure. 

Conveyance  should  he  regis- 
tered. 

Consequences  of  neglect. 


1.  THE  strict  rule  seems  to  be,  that  the  vendor 
must  procure  the  fee  to  be  vested  either  in  himself,  or 
a  trustee  for  him  ;  and  that  a  purchaser  is  not  com- 
pellable to  bear  the  expense  of  a  long  conveyance,  on 
account  of  the  legal  estate  having  been  outstanding  for 
a  length    of   time,    or   of  the    estate    being   subject   to 
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incumbrances  which  arc  to  be  paid  off  (a).  It  is  not, 
however,  very  usual  to  insist  upon  this,  unless  the 
title  cannot  be  perfected  without  a  private  act  of  par- 
liament ;  in  which  case,  the  expense  of  obtaining  it  is 
always  borne  by  the  vendor.  But  where  the  length 
of  the  conveyance  is  increased  by  the  junction  of 
incumbrancers,  it  is  not  unusual  to  require  the  seller  to 
pay  the  extra  expense. 

2.  If  a  person  concur  in  a  conveyance  in  order  to 
remove  an  objection  to  the  title,  the  objection  should 
be  so  stated  as  to  convey  full  information  to  the  party 
concurring  (b). 

3.  Although  the  purchaser's  attorney  prepare  the 
conveyance,  yet  if  by  mistake  he  draw  it  contrary  to 
the  written  agreement,  it  will  be  corrected  in  favour 
of  his  client,  the  purchaser  (c). 

4.  If  a  draft  of  a  conveyance  be  altered  by  either 
party,  although  the  alteration  be  such  as  would  be 
supported  by  the  Court,  yet  the  draft,  as  altered, 
should  not  be  engrossed  without  a  communication 
being  first  made  to  the  other  party  (.-/). 

5.  The  conveyance  should  not  be  prepared  before 
the  purchaser  is  satisfied  with  the  title,  and  has  in- 
spected the  title-deeds  ;  for  if  the  purchase  were  to  go 
off,  because,  for  example,  the  deeds  could  not  be  pro- 
duced, the  purchaser  would  not  be  able  to  recover  the 
expense  of  the  conveyance  ;  nor  is  it  material  that  the 
seller  has  adopted  the  conveyance  and  actually  exe- 
cuted it  (e)  ;  but  if  any  of  the  parties  refuse  to  exe- 
cute the  conveyance,  and  the  contract  is  rescinded,  the 

(a)  See  1  II.  Blackst.  280.  (//)  Sec    Staines   v.    Morris,    I 

(b)  Lord  Braybroke  v.   [nskip,      Ves.  &  Bea.  I  5. 

8  Ves.  jun.  417  ;  post,  ch.  22.  0)   Jarmain    v.    Egelstone,    5 

(c)  Rob  v.  Butterwick,  2  Price,      Carr.  &  Payn.    172;  vidi   supra, 
190;  sup.  vol.  1,  p.  p.  1",  52,  and  qu. 

F  F    2 
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purchaser  may  recover  the  expenses  as  part  of  the 
damages  (/). 

(i.  And  if  a  defect  of  title  is  discovered  after  the 
conveyance  is  engrossed,  the  Court  will  inquire  into 
the  validity  of  the  objection  (g). 

/.  We  have  already  seen  in  what  cases  an  eviction, 
before  the  conveyance  is  executed  by  all  parties,  enables 
a  purchaser  to  recover  his  purchase-money,  if  he  have 
paid  it  (/')• 

8.  We  have  also  seen  that  if  a  purchaser  prepare 
and  engross  his  conveyance,  which  is  executed,  yet  he 
will  not  be  bound  to  proceed,  if  he  relied  upon  a  pre- 
vious promise  by  the  seller  to  produce,  if  required,  the 
deeds  which  were  in  the  custody  of  a  third  person,  and 
the  seller  fail  to  produce  them  (/). 

9.  Where  a  bad  title  is  produced,  or  the  vendor  has 
resold  the  estate,  the  purchaser  may  maintain  an  action 
for  his  deposit,  or  for  damages,  without  preparing  a  con- 
veyance ( /). 

1 0.  If  a  lessee  is  the  purchaser,  the  conveyance,  we 
have  seen,  puts  an  end  to  the  covenants  in  the  lease  (k). 

1 1 .  Unless  there  be  an  express  stipulation  to  the 
contrary,  the  expense  of  the  conveyance  falls  on  the 
purchaser  (I) ;  who,  as  before  sta'ced,  must  in  that 
case  prepare  and  tender  the  conveyance  (m).  The  ex- 
pense attending  the  execution  of  the  conveyance  is, 
however,  always  borne  by  the  vendor,  who  is  bound  to 

(/)  Sec  3  Barn.  &  Cress.  231,  6  Barn.  &  Cress.  500;  vide  supra, 

Consl   v.  Barr,  '2  Mer.  .07;  vol.  1,  p.  377. 

the  order  by  con  (k)   See    1    Bligh,   69;    supra, 

(h)  Supra,  ch.  12,  s.  '2.  vol.  1,  p.  276. 

(/)    Jarmain     v.     Egelstone,     5  (7)   See   2   Yes.  jun.   155;   and 

Can-.  &  Payn.  172.  note,  this  is  the  universal  practice 

(j)  Seward  v.  Willock,  5  East.  of  the  Profession. 

198  ;  Knighl  r.  Crockford,  I    Esp.  (?«)  Supra,  vol.  1,  ]>.  375. 
Ca.    189;    Wilmot  v.    Wilkinson, 
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procure  the  execution  of  the  conveyance  by  all  neces- 
sary parties,  and  if  any  of  them  refuse  to  execute,  the. 
contract  may  be  considered  as  rescinded  (n).  But  of 
course  the  vendor  does  not  pay  the  costs  of  the  pur- 
chaser's attorney. 

12.  If  the  estate  be  copyhold,  the  purchaser  must 
bear  the  expense  both  of  the  surrender  to  him  and  of 
his  admission  (o)  ;  and  a  vendor  is  not  obliged  to  pay 
the  fine  due  on  the  admission  of  the  vendee,  although 
he  covenant  to  surrender  and  assure  the  copyholds  at 
his  own  costs  and  charges  (p) ;  because,  it  is  said,  the 
title  is  perfected  by  the  admittance,  and  the  fine  is  not 
due  till  after  (q). 

13.  A  purchaser  has  a  right  to  require  the  vendor 
himself  to  surrender  the  estate,  if  copyhold,  and  to 
execute  the  conveyance,  if  freehold ;  and  he  cannot  be 
compelled  to  accept  either  a  surrender  or  conveyance, 
under  a  power  of  attorney,  unless  an  actual  necessity 
appears  for  it  (r)  ;  for  it  tends  to  multiply  his  proofs, 
and  he  may  be  put  under  difficulties  by  these  means  ; 
the  letter  of  attorney  may  be  lost,  and  the  party  is 
obliged  to  prove  the  execution  of  it  (s).  A  letter  of 
attorney  may  be  revoked  the  next  moment,  that  revo- 
cation may  be  notified  to  the  attorney  without  the  pur- 

(»)  See  3  Barn.  &  Cress.  229.  Watk.   Copy.   286;    sed  qu.   and 

(o)    Drury  r.  .Man,   1  Atk.  95,  see    Dalton    v.    Hammond,     Cro. 

Sanders's  edition.  Eliz.  779  ;  Mo.  622,  pi.  851  ;  and 

(//)  Graham   P.  Sinic,    1    East,  supp.    to  Co.    Copy.    s.   10;    and 

Parkins  P.Titus,  MS. 

(7)  Dalton  p.  Hammond,  -1  Co".  (/•)  Mitchel    r.    Neale,    2    Ves. 

28  a;   Rex  r.  Lord  of  the  Manor  679;   Richards  p.  Barton,   1  Esp. 

of  Hendon,    2  Term   Rep.    4S-1 ;  Ca.  268  ;  and  see  ibid.  115;  Noel 

and  see  Fishe  v.  Rogers,    1  Rol.  p.  Weston,  6  Madd.  50. 

Abr.    506,    (A.)    pi.    1  ;     3    Burr.  (s)  See   .Johnson    p.    Mason,    1 

1543;  Lex  Cust.  p.  163;  Wood's  Esp.  Ca.  89;    Eaton   u.  Sanxter, 

[nst.  p.  137  ;  Gilb.  Ten.  205;    I  6  Sim.  519. 
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chaser's  knowledge,  and  then  the  conveyance  would  be 
void ;  and  the  purchaser's  only  remedy  would  be  a  suit 
in  equity  (t).  This  was  said  by  Lord  Hardwicke,  but 
the  doctrine  of  later  times  is,  that  a  power  of  attorney 
given  for  valuable  consideration  cannot  be  revoked  (u). 

14.  A  further  objection  is,  that  the  vendor  may  be 
dead  at  the  time  the  power  is  exercised,  and  in  that 
case  the  execution  would  be  void,  as  a  power  of  this 
nature  expires  by  the  death  of  the  principal  (v).  For 
this  reason,  where  a  purchaser  chooses  to  permit  the 
conveyance  to  be  executed  by  attorney,  the  attorney 
should  execute  a  declaration  of  trust,  that  he  will  stand 
possessed  of  the  purchase-money  in  trust  for  the  pur- 
chaser, until  it  either  appear  by  satisfactory  evidence, 
that  the.  vendor  was  alive  at  the  time  of  the  execution 
of  the  deed,  or  if  he  shall  be  dead,  until  the  estate  is 
duly  conveyed  to  the  purchaser. 

15.  As  a  purchaser  cannot  be  required  to  take  a  con- 
veyance executed  by  attorney,  so,  on  the  other  hand, 
if  a  vendor  only  covenant  to  surrender  or  convey  lands 
to  a  purchaser  upon  request,  he  is  not  compellable  to 
appoint  an  attorney  for  that  purpose  (oc). 

16.  The  draft  of  the  conveyance  is  usually  left  with 
the  attorney,  which  has  been  called  an  act  of  negligence. 
The  draft  is  the  client's  property  (//). 

17.  If  a  purchase  were  to  go  off  after  the  delivery  of 
the  conveyance  by  the  purchaser  for  execution  by  the 
seller,  the  purchaser,  if  the  deed  were  not  executed,  or 
only  executed  by  immaterial  parties,  would  be  able  to 

(n    Per    Lord    Hardwicke,    in  o(>5 ;   Wallace  v.  Cooke,  5  Esp. 

Mitchel  v.  Neale,  ubi  sup.  Ca.  117. 

(u)   Walsh  v.  Whitcomb,  2  Esp.  (x)  Symms  v.  Lady  Smith,  Cro. 

Ca.  Car.  299;  Godb.  445. 

(v)     Shipman      v.     Thompson,  (>/)   Doe  v.  Seaton,  2  Adol.  & 

Wynne  v.  Thomas,    Willcs,   105,  Ell.  178. 
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maintain  trover  for  it  as  a  piece  of  stamped  parch- 
ment. 

18,  And  even  where  (s)  the  conveyance  had  been 
executed  by  the  sellers,  and  remained  in  the  custody  of 
an  attorney  of  theirs,  to  whom  it  was  delivered  by  a  ser- 
vant of  the  sellers  (without  any  particular  direction  as 
to  what  was  to  be  done  with  it),  who  had  given  it  to  the 
servant  in  order  that  it  might  be  sent  back,  but  there 
were  still  two  other  parties  to  execute,  who  refused  to 
do  so,  and  the  purchaser  gave  up  the  contract  and  re- 
ceived back  part  of  the  money  which  he  had  paid  in 
respect  of  the  purchase,  the  purchaser  was  held  entitled 
to  recover  the  deed  from  the  attorney  as  a  piece  of 
stamped  parchment,  by  two  judges  against  one.  They 
(Mr.  Justice  Bayley  and  Mr.  Justice  Holroyd)  con- 
sidered that  the  property  in  the  deed  was  in  the  pur- 
chaser before  the  execution  of  the  seller,  to  all  intents 
and  purposes,  and  that  he  had  not  lost  the  property  by 
the  execution  of  it  by  the  sellers,  who  had  no  right  to 
execute  it,  unless  the  other  parties  consented. 

But  they  thought  that  if  the  question  were  to  be  con- 
sidered with  reference  to  the  document  in  the  character 
of  a  deed,  particularly  if  the  sellers  had  opposed  the 
delivering  of  it  up,  there  might  be  considerable  difficulty, 
and  they  did  not  decide  that  the  deed  might  not  be  can- 
celled, but  the  purchaser,  they  thought,  was  at  all  events 
entitled  to  have  the  deed  restored  to  him  in  a  cancelled 
state,  and  that  being  so,  the  attorney's  unqualified  re- 
fusal to  restore  it  was  a  wrongful  conversion  by  him. 
And  although  cancellation  would  not  divest  the  estate  if 
it  passed,  yet  the  deed  might  be  treated  by  a  jury  as  an 
i-crow,  and  the  sellers  would  at  all  events  have  been 
hound  to  give  it  up  on  the  execution  of  a  re-conveyance 

(z)  Esdaile  >'.  Oxenham,  ,;  Barn.  &  Cress.  225. 
v  F   4 


440  purchaser's  right  to  draft 

to  them,  at  their  own  expense ;  they  could  not  retain 

the  deed  altogether. 

Mr.  Justice  Littledale  entertained  considerable  doubts 
whether  the  plaintiff  had  made  out  a  title  to  the  in- 
strument, either  as  a  deed  or  a  parchment.  He  thought 
the  plaintiff  had  no  right  to  it  as  a  deed,  and  as  a  piece 
of  stamped  parchment  it  seemed  to  him  that  when  the 
purchaser  delivered  it  to  the  sellers'  attorney  to  procure 
the  execution  by  them,  he  lost  that  legal  property 
which  would  enable  him  to  maintain  trover.  The  deed 
was  partially  executed,  and  he  thought  that  until  all 
parties  consented  to  rescind  the  contract,  the  deed 
would  not  revert  to  the  state  of  mere  pieces  of  parch- 
ment, and  again  become  the  property  of  the  pur- 
chaser in  that  character.  If  he  had  possession  of 
the  deed,  he  might  perhaps  be  enabled  to  bring  an 
ejectment,  and  the  learned  Judge  considered  that  the 
attorney  (the  defendant)  had  not  any  right  to  cancel 
the  deed. 

19.  Of  course  a  purchaser,  who  has  delivered  his 
conveyance  to  the  seller  to  be  executed  by  him,  so  far 
qualifies  his  right  of  property  in  the  deed,  that  if  it  be 
executed,  the  seller  has  a  right  to  retain  it  until  the 
purchase-money  is  paid  or  tendered,  for  the  stamped 
parchment  becomes,  by  its  execution,  a  deed,  and  as 
such,  would  vest  the  estate  in  the  purchaser,  and  the 
possession  of  the  deed  would  enable  him  to  recover 
the  estate.  The  decision  in  Esdaile  v.  Oxenham  de- 
pended upon  the  instrument  having  been  imperfectly 
executed,  and  upon  the  sellers  not  interposing  to  claim 
any  interest  in  it ;  and  the  contract  having  been  re- 
scinded, what  might  have  been  a  deed  was  treated  as 
a  spoiled  parchment.  The  Court,  in  this  view,  it 
appears,  made  an  order,  in  substance,  that  the  dvvd 
should  be  delivered   to   the  purchaser,  giving  to  the 
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sellers  the   right   to    cancel  it,  but  cancelled   or   un- 
cancelled, it  was  to  be  delivered  to  the  purchaser  (a). 

20.  Upon  a  bill  filed  by  the  attorney  in  the  same 
case  to  establish  his  lien  in  equity,  the  decision  at  law 
was  adopted ;  and  as  it  appeared  that  the  purchaser  had 
not  been  repaid  the  whole  of  the  money  he  had  paid, 
and  claimed  a  lien  for  the  residue,  and  had  the  other 
deeds  in  his  possession,  the  Court,  without  saying 
whether  the  deeds  passed  the  legal  estate  or  not,  said, 
that  if  they  did  they  ought  to  belong  to  the  purchaser, 
and  go  with  the  other  deeds  (b).  The  equity  of  the 
attorney  as  claiming  through  the  vendors  was  rested 
principally  upon  the  acknowledged  right  of  a  vendor  to 
a  lien  upon  the  lands,  and  therefore  upon  the  deeds, 
until  the  money  was  paid  to  him.  But  the  Court 
thought  that  principle  had  no  application,  as  the  con- 
tract had  gone  off  by  the  default  of  the  vendor,  and  that 
if  there  existed  anything  which  might  be  called  a  lien 
upon  this  instrument,  it  was  vested  in  the  purchaser  as 
a  security  for  the  money  he  had  paid.  This  new  ground, 
however,  would  have  been  a  doubtful  one  to  have  rested 
the  decision  upon. 

2 1 .  This  case  decides,  that  if  a  conveyance  prepared 
by  a  purchaser  finds  its  way  into  the  hands  of  the 
seller's  attorney  after  the  execution  of  it  by  the  seller, 
the  attorney  cannot  claim  a  lien  on  the  deed  for  money 
due  to  him  as  such  attorney  (c). 

22.  We  may  here  observe,  that  in  a  ease  where  upon 
sales  of  the  inheritance  a  jointress  having  a  rent-charge 
well  secured  joined  in  the  conveyances  upon  sales,  upon 
having  a  similar  annuity  secured  to  her  by  an  invest- 

(a)  See  3  You.  &  Jerv.  263.  (c)    Esdaile    v.    Oxenhara,     3 

(A)     Oxenham    v.     Esdaile,    2  Barn.  &  Cress.  225 ;  Oxenham  v. 

You.  &  Jerv.   193;  3  You.  &  Jerv.  Esdaile,   2  You.   &   Jerv.   493;   3 

262.  You.  &  Jerv.  262. 
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ment  in  5  per  cent,  stock,  and  afterwards  the  income 
was  reduced  more  than  one-fourth  by  conversion  of  the 
stock  into  4  per  cents.,  and  then  into  3j  per  cents.,  it 
was  held  that  she  had  a  right  to  resort  to  the  corpus  of 
the  stock  for  the  annual  deficiency,  for  she  never  could 
benefit  by  the  transaction,  and  had  never  agreed  to 
exchange  her  rent-charge  for  the  annuity,  but  simply 
to  allow  the  security  for  her  jointure  to  be  changed  for 
the  convenience  of  the  parties  (d). 

23.  Where  the  estate  lies  in  a  register  county,  the 
conveyance  should  be  registered  as  soon  as  it  is  executed. 
Mr.  Hilliard  remarks  (e)  that,  by  the  statutes  for  regis- 
try, there  is  no  time  limited  for  registering  deeds  ;  and 
that  it  is  therefore  obvious  from  an  inspection  of  the 
acts,  how  necessary  it  is,  that  deeds  should  be  registered 
immediately  on  their  being  executed :  to  enforce  this  the 
more  strongly,  he  adds,  it  may  not  be  useless  to  consi- 
der, if  a  subsequent  conveyance  or  mortgage  should  be 
executed  for  a  valuable  consideration,  and  from  an 
almost  momentary  inattention  or  delay  of  the  first  ven- 
dee or  mortgagee,  in  not  immediately  registering,  the 
second  vendee  or  mortgagee  should  register  first;  whe- 
ther, in  such  case,  the  first  vendee  or  mortgagee  doth 
not  thereby  become  in  a  worse  situation  than  he  would 
have  been  by  law,  in  case  the  registering  acts  had  not 
been  made. 

24.  It  is  clear  that,  in  the  case  put,  the  subsequent 
purchaser  or  mortgagee,  unless  he  had  notice,  would 
prevail  over  the  first  vendee  or  mortgagee.  And  it 
must  be  remarked,  that,  by  delaying  to  register  his  con- 
veyance, a  purchaser  gives  a  prior  incumbrancer,  who 
may  have  neglected  to  register  his  incumbrance,  an 
opportunity  of  retrieving  his  error,  and  thereby  esta- 
ftf)    Arundell    v.    Arundell,     1  (<?)  N.  (2)  to  Shep.  Touch.  116. 

Myl.  &  Kec.  310. 
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blishing  his  demand  on  the  estate  ;  for  the  acts  only  say 
that  deeds  shall  be  void,  unless  such  memorial  thereof 
is  registered,  as  by  the  acts  is  directed,  before  the  regis- 
tering the  memorial  under  which  the  subsequent  purchaser 

claims  (/'). 

2.").  It  appears,  therefore,  that  there  are  two  reasons 
why  a  memorial  of  the  conveyance  should  be  duly  re- 
gistered immediately  after  the  execution  of  the  convey- 
ance ;  the  one,  that  a  prior  incumbrancer  might,  during 
the  delay,  register  his  incumbrance  ;  the  other,  that  the 
delay  might  give  an  unprincipled  vendor  an  opportunity 
of  selling  the  estate  to  a  bond  fide  vendee  without  notice, 
who,  if  he  registered  his  deeds  before  the  registry  of  the 
first  conveyance,  would  certainly  prevail  against  the 
first  purchaser. 

(f)  Vide  supra,  ch.  12,  s.  1  ;  and  chapter  2\,s.  5,  infra. 


SECTION  II. 
OF    STAMPS. 


1.  Instrumi  nts  t  xt  cuted,  stamped 

upon  payment  of  penalty. 

2.  Agreements  not  to  be  stamped 

as  conveyances. 

3.  Falsi  statement  of  considera- 

tion   does   not   avoid    the 
dt  i  d. 

I .    V i  ':<  e  may  be  reduced  to  sax  e 
duty. 

..   Apportionment  of  considera- 
tion. 


6.  One    set   of  stamps    o?ily    to 

conveyance.' 

7.  Unless  other  estates  or  matter 

not  incident. 

9.  Junction  of  third  person   to 
entt  r  into  covenant r<  quirt  s 

ni)  further  stamp. 

10.  Endorsements,     ^-c.      to    he 

con  n ted. 

1 1.  Inxi  ntory  also. 

12.  Attornment  requires  no  stamp. 
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13.  Ad   valorem  duty    sufficient, 

though  less  than  1  /.  15s. 

14.  Conveyance    with    mortgage 

requires  two  stamps. 

15.  Aivard  under  enclosure  does 


not    require     ad    valorem- 
stamp. 

16.  Whilst  execution  in  fieri,  alter- 
ations and  re-executions 
valid  without  new  stamps. 


1.  There  are  few  duties  more  imperative  upon  the 
legislature  than  to  simplify  the  law  as  to  stamps.  Titles 
ought  not  to  he  endangered  by  fiscal  regulations,  but 
the  present  system  is  so  complicated,  that  a  volume  of 
considerable  extent  is  occupied  in  an  able  exposition  of 
its  leading  features  (a).  Agreements  and  deeds  may 
however  be  properly  stamped  where  they  have  been  exe- 
cuted without  any  or  with  improper  stamps  (b),  upon 
payment  of  a  penalty,  and  any  proposal  to  restrict  this 
liberty  ought  to  be  received  with  jealousy.  But  if  the 
instrument  be  lost,  the  want  of  proper  stamps  cannot  be 
supplied  (c). 

2.  Of  course  an  agreement  is  only  to  be  stamped  as 
such,  and  not  with  an  ad  valorem  stamp,  which  is  imposed 
only  upon  the  conveyance  whether  the  interest  be  legal 
or  equitable  (//),  although  it  may  possibly  happen  that 
a  purchaser  might,  to  avoid  the  payment  of  the  duty,  not 
take  a  conveyance  of  the  equitable  interest;  but  there  is 
no  danger  of  many  such  cases  occurring,  as  a  purchaser 
of  ail  equitable  estate  is  always  desirous  of  having  a  re- 
gular conveyance  with  regular  covenants,  and  without 
it  might  find  it  difficult  to  obtain  at  the  proper  period 
a  conveyance  of  the  legal  estate. 

'3.  The  real  consideration  is  required  to  be  set  forth 

(«)  Coventry  on  Stamp  Laws.  {d)   Wiimot    v.    Wilkinson,     6 

(b)  Ivex  r.  Inhab.   of  Preston,      Barn.  &   Cress.  506  ;  .see   Boone 

5  Barn.  &  Adol.  1028.  v.    Mitchell,    1    Bam.    &    Cress. 

llappener  v.  Wright,  2  Barn.      18. 

6  Aid.  478. 
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in  conveyances  (e),  under  severe  penalties  upon  tbe 
seller  and  purchaser,  and  the  person  preparing  the  deed. 
But  this  direction  has  properly  been  held  not  to  vitiate 
the  deed  (/),  so  that  although  the  whole  price  is  not 
stated  and  the  duty  paid  upon  it,  yet  the  deed  will  be 
valid  if  it  is  stamped  according  to  the  consideration 
stated  upon  the  face  of  it  (g). 

4.  And  a  seller  may  reduce,  if  he  please,  the  amount 
to  be  actually  paid  so  as  to  enable  the  purchaser  to  bring 
his  purchase-deed  within  a  lower  class  of  duty,  or  in 
other  words,  to  evade  the  higher  duty  (//),  which  can 
often  be  accomplished  without  any  real  sacrifice. 

5.  Where  the  purchaser  is  authorised  to  distribute 
the  purchase-money  between  the  several  conveyances  of 
a  property  which  reoj-iires  different  modes  of  convey- 
ance, it  has  always  been  considered  that  the  purchase- 
money  may,  if  it  can,  be  so  apportioned  as  to  lessen  the 
amount  of  duty  which  would  have  been  payable  on  the 
aggregate  sum,  and  the  words  of  the  statute  appear  ex- 
pressly to  authorise  this  view. 

(5.  However  numerous  the  parties  to  a  conveyance 
may  be,  and  whether  they  have  the  fee,  some  legally  and 
some  equitably,  as  in  the  case  of  mortgagors  and  mort- 
gagees, or  for  different  estates,  as  in  the  case  of  tenant 
for  life  and  remainder-men,  or  are  severally  interested 
in  the  estate,  as  in  the  case  of  tenants  in  common,  only 
one  set  of  stamps  is  necessary,  and  it  is  indifferent 
whether  the  conveyance  is  to  one  purchaser  or  to  several 
jointly,  or  as  tenants  in  common.     The  statute   even 

(e)  48  Geo.  :),  c.  Mil;  55  (g)  See  Parry  r.  Deere,  5  Adol. 
Geo    3,  c.  184.                                         &  Ell.  551,  where   the  amount  of 

the  rent  was  not  mentioned,  and  it 

(f)  Robinson   v.   Macdonnell,      was  shown  by  parol. 

5   Mau.   &  Selw.   228  ;    Duck  v.  (/<)  Shepherd  v.  Hall,  3  Camp. 

Braddyll,  13  Price,  455.  Ca.  180. 
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provides  that  where  several  persons  convey  by  one  deed 
property  separately  contracted  to  be  purchased  at  dis- 
tinct prices,  the  ad  valorem  duty  shall  be  paid  on  their 
aggregate  amount,  and  that  where  under  a  joint  pur- 
chase separate  parts  are  conveyed  to  different  persons 
by  the  same  deed,  the  duty  is  to  be  paid  in  like  manner 
on  the  aggregate  amount  (I). 

7.  Where  a  conveyance  on  the  sale  of  any  property 
operates  also  as  a  conveyance  of  any  other  than  the 
property  sold,  by  way  of  settlement,  or  for  any  other 
purpose,  or  contains  any  other  matter  or  thing  besides 
what  is  incident  to  the  sale  and  conveyance  of  the  pro- 
perty sold,  or  relates  to  the  title  thereto,  the  deed  is 
liable  to  the  same  duty  (exclusive  of  progressive  duty) 
as  a  separate  deed  containing  the  other  matter  would 
be  chargeable  with  (k). 

8.  But  this  does  not  seem  to  affect  a  conveyance  of 
the  property  sold  to  such  uses  as  the  purchaser  may 
choose  to  direct  (!)  ;  and  of  course  no  additional  stamp 
is  necessary  where  the  deed  contains  only  what  is  inci- 
dental to  it,  e.  g.  a  covenant  to  produce  deeds,  or  an 
assignment  of  terms  to  attend  the  inheritance. 

9.  Where,  in  a  lease,  a  third  party  joined  to  enter 
into  a  covenant  for  payment  of  the  rent,  the  lease  stamp 
alone  of  1  /.  10*.  was  held  to  be  sufficient ;  for  the  cove- 
nant was  only  ancillary  to  the  lease,  and  the  question 
was,  what  was  the  leading  character  of  the  instru- 
ment (m). 

10.  The  common  endorsements,  such  as  attestations, 

(0  55  Geo.  3,  c.  184,  Convey-  (k  )  5-5  Geo.  .'3,  c.  184,    Con- 

ance,   Schedule,    Part    I.     As    to  veyance,  Schedule,  Pari  1. 

leasts   of  separate   farms    by    the  (7)     See    Covent.     on    Stamps, 

same  person  at  different  rents,  &o  276. 

see    Blount  v.  Pearman,    1    Bing.  (m)  Pratt  v.  Thomas,  4  C'arr.  & 

N.  C.  408.  Payn.  554, 
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receipts,  or  the  like,  arc  counted  as  part  of  the  deed  ; 
but  certificates  of  enrolment  or  registry,  it  is  appre- 
hended, would  not  (n) ;  for  they  are  not  within  the  con- 
trol of  the  parties  at  the  time  of  the  execution  of  the 
deeds. 

1 1 .  If  an  inventory  be  referred  to  by  an  agreement 
as  annexed  thereto,  although  it  be  not  annexed  until 
after  the  execution  of  the  agreement,  it  will  be  counted 
as  part  of  the  agreement  in  fixing  the  duty,  and  it  is  un- 
important that  the  inventory  is  stamped  as  such  (o). 

12.  A  mere  attornment  in  writing  requires  no 
stamp  (])). 

13.  It  seems  clear  that  where  an  ad  rah) ran  stamp  is 
imposed  a  deed  stamp  is  not  necessary,  although  the 
former  is  less  in  amount  than  1/.  15*.  (q) ;  but  the  ex- 
emption from  further  ad  valorem  duty,  as  in  the  case  of 
a  further  security  for  a  sum  upon  which  that  duty  has 
already  been  paid,  will  not  prevent  the  necessity  of  a 
deed  stamp  (/•). 

14.  If  a  conveyance  to  a  purchaser  be  also  a  mort- 
gage, it  will  require  two  ad  valorem  stamps,  one  upon 
the  sale  and  the  other  upon  the  mortgage  (.v). 

15.  An  award  under  an  enclosure  act  allotting  a 
parcel  of  land  to  a  purchaser,  does  not  subject  the  award 
to  an  ad  valorem  stamp  (t). 

16.  I  may  here  observe,  that  although  the  only  convev- 

(«)  Coventry   on    Stamp    Laws.  28  ;    Doc  v.  Gray,    .'!  Ado].   &  Ell. 

93,  contra.  89;   Doe  v.  Rowe,  4  Bing.  N.  C. 

(o)  Veal  v.  Nicholls,    1    Mood.  737. 

&  Rol).  "248.  (r)  Lant  v.  Peace,  3  Nev.  .V  Per. 

(p)  Doe  v.  Edwards,  5  Adol.  &  329. 

Ell.  95.  0)  55  Geo.  3,  c.    184,  Sched. 

((/)  See    Warren    v.    Howe,     2  Mortgage;   and  as  to  mortgages, 

Barn.   &  Cress.  282  ;   Clayton   ?;.  see  3  Geo.  4,  c.  117. 

Burtenshaw,  •")  Barn,  c'v  Cress.  -1 1  ;  (()  Doc  v.  Preston,   7  Barn.  & 

Doe  v.  Wheeler,   2  Adol.  &    Ell.  Cress. 
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ing  party  has  executed  the  deed,  yet  if  upon  the  objection 
of  another  party  a  clause  is  struck  out,  and  he  re-exe- 
cute it,  and  the  other  parties  execute  it,  a  new  stamp  is 
not  necessary,  if  upon  all  the  circumstances  the  fair  con- 
clusion is,  that  the  execution  may  be  considered  as  in 
fieri  only  (u). 

(u)  Jones  v.  Jones,   1  Crompt.  &  Mees.  721. 


SECTION  III. 
OF    COVENANTS    FOR    TITLE. 


1.  Attorney  answerable  to  seller 

for  improper  covenants. 

2.  Usual  covenants. 

3.  Synonymous  coveneuits. 

4.  Agreement  to  take  bad  title 

tvith  covenants. 

5.  Right    to    covenants    under 

agreement. 

6.  Vendor  vim  bought  covenants 

against  himself  only. 

7.  Even  though  he  retedns   the 

dee  <ls. 

8.  Vendor  who  did  not  buy  cove- 

nants   against    last    pur- 
chaser. 


9.  Restricted  in  equity. 

10.  No  covenants  for  title  when 

estate  sold  under  will  for 
debts,  8fc. 

11.  Or  by  a  court  of  equity. 

12.  Practice  in  those  cases. 

14.  Purchaser  is  entitled  to  cove- 

nants if  parties  entitled  to 
the  money. 

15.  Or  the  debts  are  paid. 

17.  No  covenants   upon  sales  by 

the  Crown  or  assignees. 

18.  Practice  as  to  bankrupts. 

19.  Purchaser  7iot  entitled  to  un- 

broken chain  of  covenants. 


1 .  Let  us  now,  in  connexion  with  the  conveyance,  pro- 
ceed  to  consider  to  what  covenants  for  title  a  purchaser 
is  entitled.  This  is  a  point  to  which  the  attention  of  the 
seller's  attorney  should  be  particularly  drawn  ;  for  if  he 
permit  his  client  to  enter  into  an  unusual  covenant  for 
title  without  explaining  to  him  the  liability  he  thereby 
incurs,  he  (the  attorney)  will  be  liable  to  the  client  for 


USUAL    COVENANTS    FOR    TITLE.  449 

consequent  loss,  although  the  client  was  aware  at  the 
time  he  entered  into  the  covenant  of  the  fact,  in  respect 
of  which  the  liability  on  his  covenant  was  incurred  (a). 

2.  The  covenants  usually  entered  into  by  a  vendor 
seised  in  fee,  are,  1st,  that  he  is  seised  in  fee  ;  2dly,  that 
he  has  power  to  convey ;  3dly,  for  quiet  enjoyment  by 
the  purchaser,  his  heirs  and  assigns;  lthly,  that  the 
estate  is  free  from  incumbrances;  and  lastly,  for  further 
assurance  (b). 

3.  Where  a  vendor  has  only  a  power  of  appointment, 
the  first  covenant  ought  to  be,  that  the  power  was  well 
created,  and  is  subsisting ;  and  the  other  covenants 
should  be  similar  to  those  entered  into  by  a  grantor 
seised  in  fee.  In  small  purchases  the  first  covenant  is 
sometimes  omitted,  which  may  be  safely  done,  for  the 
first  and  second  are  synonymous  covenants. 

4.  It  sometimes  happens,  that  a  purchaser  consents 
to  take  a  defective  title,  relying  for  his  security  on  the 
vendor's  covenants.  Mr.  Butler  remarks,  that  where 
this  is  the  case,  the  agreement  of  the  parties  should  be 
particularly  mentioned,  as  it  has  been  argued,  that  as 
the  defect  in  question  is  known,  it  must  be  understood 
to  have  been  the  agreement  of  the  purchaser  to  take  the 
title  subject  to  it,  and  that  the  covenants  for  the  title 
should  not  extend  to  warrant  it  against  this  particular 
defect  (c).  And  it  may  be  further  observed,  that  in  cases 
of  this  nature,  unless  the  objection  to  the  title  appear 
on  the  face  of  the  conveyance,  the  agreement  to  indem- 
nify against  the  defect,  and  the  covenants  to  guard 
.".gainst  it,  should  be  entered  into  by  a  separate  instru- 
ment. 

.">.  If,  says  Lord  Eldon,  a  man  covenants  to  sell  a  fee- 

(a)  Stannard  v.  Ullithorne,    10  (c)  See  Butler's  n.  (1)  to  Co. 

Bing*.  491  ;  4  Moo.  &  Scott.  359.  Litt.  384  a.     Sec  also  Savage  v. 

(6)  See  post.  ch.  11,  s.  2.  Whitbread,  3  Cha.  Rep.  14. 

vol.  ii.                            g  <.; 
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simple  estate  free  from  all  incumbrances,  and  says  no 
more,  it  is  clear  that  covenant  carries  in  gremio  and  in 
the  bosom  of  it  the  right  to  proper  covenants.  Why  ?  Be- 
cause that  sort  of  engagement  has  in  *dl  times  been  car- 
ried into  execution  in  a  form  and  mode  which  alter  most 
materially,  substantially,  and  importantly  the  effect  of  the 
mere  conveyance.  If  no  more  is  done  than  the  agree- 
ment imports,  the  conveyance  contains  express  cove- 
nants :  the  words  [in  the  conveyance]  operating  war- 
ranties and  obligations  which  it  was  not  understood 
between  the  parties  contracting  that  the  one  was  to 
undertake  and  the  other  to  have  the  benefit  of;  and 
accordingly  it  is  perfectly  settled  by  the  law  what  are  the 
covenants  as  applied  to  the  case  of  a  vendor  who  was 
himself  a  purchaser  for  valuable  consideration,  or  who 
took  by  descent  or  by  purchase,  but  not  for  valuable 
consideration;  and  though  the  agreement,  if  literally  exe- 
cuted, would  carry  all  the  extensive  obligations  to  which 
the  legal  warranties  flowing  from  the  words  would  bind 
the  vendor  and  his  heirs,  yet  it  cannot  be  (tarried  into 
execution  without  express  covenants  substituted  for  and 
limiting  the  implied  covenants.  In  such  a  case  the  law 
would  determine  what  are  usual  covenants  {<(). 

(').  "With  respect  to  the  persons  against  whose  acts  a 

vendor  is  bound  to  covenant. 

.    .      A  vendor  who  actually  purchased  the  estate  himself, 

.  A  for  money,  or  other  valuable  consideration,  is  not  bound 

to    enter   into   covenants    extending   beyond    his    own 

acts  (<>).     This,  Mr.  Fearne  remarks  (/'),  is  a  practice 

tided  in  reason,   where1  the   vendee  obtains  the  full 

benefit  of  all  the  covenants  in   the   conveyance   to  the 

vendor,  to  the  same  extent  as  his  vendor  has  them,   by 

('/'  Church  v.  Brown,    15    Ves.       see  two  opins.  in  3  Pow.  Convey. 
jun.  206.  -210. 

iaa  2  Bos.  k  Pull.  22  ;  and  (/)  Posth.  110 
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obtaining  the  possesion  of  the  deeds  containing  those 
covenants.  When  the  vendor  has  parted  with  his  means 
of  claim  or  remedy  against  his  grantor  for  breach  of  his 
covenants,  and  transferred  them  to  the  purchaser,  by 
delivery  of  the  deeds,  and  such  vendee  comes  into  the 
vendors  place,  in  that  respect,  by  the  acquisition  of 
such  deeds,  it  would  be  unreasonable  that  the  vendor 
should  make  himself  liable  for  any  such  breach.  He, 
by  departing  with  the  means  of  remedy  or  compensation, 
must  be  understood  to  have  discharged  himself  from, 
and  the  vendee,  by  accepting  those  means,  to  have 
taken  upon  himself  the  peril  or  risk  of,  such  breach,  and 
the  duty  of  enforcing  its  remedy  or  compensation. 

7 '.  Mr.  Fearne,  however,  thought,  that  where  a  vendor 
retains  the  title-deeds,  he  is  bound  to  enter  into  cove- 
nants extending  to  the  acts  of  the  persons  against  whose 
acts  he  is  indemnified  by  the  deeds  in  his  possession  (//) : 
but  he  also  thought  these  covenants  should  be  qualified 
by  the  insertion  of  a  covenant  on  the  part  of  the  pur- 
chaser, that  in  ease  any  claim  should  be  made  under 
the  vendor's  covenants  against  the  acts  of  the  former 
owner,  and  he  (the  vendor)  should  produce  the  deeds, 
in  order  to  enable  the  purchaser  to  avail  himself  of  the 
covenants  contained  in  them,  then  no  advantage  should 
be  taken  of  the  vendor's  covenants. 

This,  however,  is  a  distinction  never  attended  to  in 
practice :  if  a  vendor  is  entitled  to  retain  the  deeds,  he 
enters  into  the  usual  covenant  for  the  production  of 
them,  but  never  enters  into  more  extensive  covenants  for 
the  title,  on  account  of  the  retention  of  the  deeds. 

8.  Where  a  vendor  does  not  claim  by  purchase  in 
the  vulgar  and  confined  acceptation  of  that  word  (//)  : 

(fj)  See    the    Lord    Buckhurst's  (h)  See  2  Black.  Comm.  241. 

case,  1  Rep.  1. 

G  G   2 
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that  is,  by  way  of  bargain  and  sale  for  money,  or  some 
other  valuable  consideration,  a  purchaser  is  entitled  to 
require  covenants  from  such  vendor,  extending  to  the 
acts  of  the  last  purchaser.  For  instance,  if  I  sell  an 
estate  which  was  devised  to  me,  and  the  devisor's  father 
purchased  the  estate,  the  covenants  for  title  are  ex- 
tended to  the  acts  of  the  father  (/).  And  a  person 
claiming  under  a  voluntary  conveyance  is  considered  in 
the  same  light  as  a  devisee.  So  a  person  whose  estate 
is  sold  under  an  order  of  a  court  of  equity,  or  by  a 
trustee  to  whom  he  has  conveyed  it  upon  trust  to  sell, 
is  bound  to  covenant  for  the  title  in  the  same  manner 
as  he  must  have  done  if  he  himself  had  sold  the  estate. 

1).  But  although  the  universal  and  .settled  praetiee  of 
conveyancers  is,  to  extend  covenants  for  the  title  to  the 
acts  of  the  last  purchaser,  yet  the  Court  of  Chancery 
appears  to  hold,  that  a  person  not  claiming  by  purchase 
is  only  bound  to  covenant  against  his  own  acts,  and 
those  of  the  person  immediately  preceding  him  (/»•).  No 
solid  reason  however  can  be  given  why  any  line  should 
be  drawn,  and  the  covenants  should  extend  to  the 
person  only  who  immediately  preceded  the  vendor  ;  and, 
however  the  Court  of  Chancery  may  act  upon  this  rule, 
the  practice  of  the  Profession,  which  has  established  a 
reasonable  rule,  has  taken  too  deep  a  root  to  be  easily 
extirpated. 

10.  Where  an  estate  is  sold  by  trustees  under  a  will, 
and  the  money  is  to  be  applied  in  payment  of  debts!,  &c. 
and  the  residue  is  given  over,  a  purchaser  is  not  entitled 
to  any  covenants  for  the  title,  because  no  line  can  well 
be  drawn  as  to  the  qttanttimyvhiclti  would  make  a  person 
liable  to  covenant ;  and  therefore,  if  this  rule  were  not 

(/')  See  ace.  twoopins.  in  3  Pow.  (k)  See    3    Atk.   '267;    3  Ves. 

Conv.  'J06.  210.  jun.  230  ;  and  .see  14  Ves.  239. 
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settled,  a  person  who  only  took  5  /.  might  as  well  he  re- 
quired to  covenant,  as  one  who  took  a  large  sum  (/). 

11.  The  same  rule  applies  ex  necessitate  where  an 
estate  is  sold  for  similar  purposes  under  an  order  of  a 
eourt  of  equity.  If  a  different  rule  prevailed,  the  con- 
sequence would  he,  that  the  estate  could  never  he  sold 
hy  decree,  till  the  account  was  taken  of  all  the  dehts ; 
because,  before  that  account  was  taken,  it  could  not  ap- 
pear who  were  to  join  in  the  conveyance,  what  was  the 
number,  and  in  what  proportions  they  were  beneficially 
entitled ;  but  it  is  the  constant  practice  to  sell  the  estate 
in  the  first  instance ;  of  course  the  title  can  be  made 
only  by  the  trustees  for  sale,  without  calling  in  the  par- 
ties who  are  presumptively  beneficially  interested  {in). 

1:2.  In  both  these  cases,  therefore,  the  purchaser  is 
only  entitled  to  a  covenant  from  the  parties  conveying 
that  they  have  done  no  act  to  incumber.  But  it  is  to 
be  lamented,  that  in  these  instances  also  the  rule  of  the 
Court  of  Chancery  differs  from  the  practice  of  the  Pro- 
fession ;  for  it  always  has  been,  and  still  is,  the  practice 
of  the  Profession  to  make  all  the  cestuis  que  trust,  whose 
shares  of  the  purchase-money  are  in  anywise  consider- 
able, join  in  covenants  for  the  title,  according  to  their 
respective  interests. 

13.  The  rule  of  equity  on  this  subject  may  of  course 
be  altered  by  the  agreement  of  the  parties  (//)  ;  and 
therefore,  in  all  agreements  for  purchase  of  estates  from 
devisees,  &c.  in  trust  to  sell,  the  purchaser  should  sti- 
pulate, that  such  of  the  persons  entitled  to  the  purchase- 
mom1}-  as  he  may  require,  shall  join  in  the  usual  cove- 
nants for  the  title.     Where,  however,  the  trust  is  to  pay 

(/)  Wakeman    v.    Duchess    of      Griffith,]  Atk. '2(il 
Rutland,    3   Ves.  jun.  233.  504,  (m)  See  3  Yes.  jun.  fA)~>,  506 

affirmed    in    Dom.   Proc.    8   Bro.  (//)  Sic  ;;  Ves.  jun   '..'!(». 

I'.    ('.    145;    and    see    Lloyd    r. 

(;  G   3 
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debts,  or  trifling  legacies,  which  will  exhaust  the  whole 
of  the  purchase-money,  it  is  obvious  that  such  a  stipu- 
lation could  not  be  carried  into  effect,  and  it  had  there- 
fore better  be  omitted. 

14.  It  must,  however,  be  remarked,  that  the  case  of 
Wakeman  v.  Duchess  of  Rutland  is  by  no  means  an 
authority  that  cestuis  que  trust  of  money  to  be  produced 
by  the  sale  of  estates  devised  to  trustees  to  sell,  cannot 
in  any  instance  be  required  to  covenant  for  the  title. 
Where  the  money  to  arise  by  sale  of  the  estate  is  abso- 
lutely given  to  two  or  more  persons,  they  are  substan- 
tially owners  of  the  estate,  and  must  accordingly  cove- 
nant for  the  title. 

15.  So,  even  where  the  money  is  in  the  first  place  to 
be  applied  in  payment  of  debts,  yet  if  they  are  all  paid 
previously  to  the  sale,  the  cestuis  que  trust  must,  it  is 
conceived,  covenant  for  the  title. 

16.  Upon  this  case  another  observation  occurs.  Lord 
Rosslyn  seemed  to  think  it  dangerous  to  make  the  cestuis 
que  trust  parties  to  the  conveyance  ;  he  said,  the  pru- 
dence of  the  common  clause,  that  the  receipts  of  the 
trustees  shall  be  a  discharge  to  the  purchaser,  would  be 
defeated,  and  the  purchaser  would  take  upon  himself  the 
knowledge  of  all  the  trusts  of  the  will(o).  If  this  be  so, 
conveyancers  arc  indeed  reprehensible  :  but  as  the  pur- 
chaser buys  under  the  will,  whether  the  cestuis  que  trust 
are  or  are  not  parties  to  the  conveyance,  he  is  equally 
affected  witli  the  knowledge  of  the  trusts  ;  and  yet,  as 
cujus  est  date  ejus  est  clisponere,  equity  could  not  com- 
pel a  purchaser  to  see  to  the  application  of  the  purchase- 
money,  when  the  testator  himself  has  declared  be  shall 
not.  In  Ewer  v.  Corbet  (/>),  it  was  holden,  that  notice 
to  a  purchaser  of  a  bequest  of  a  term  did  not  signify,  as 

(n)  See  3  Ves.  jun.  2  (p)  2  P    Wins.  I  I 
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evert/ person  buying  of  an  executor  where  he  is  named 
eeeeiitor,  necessarily  must  hare  such  notice.  This  resolu- 
tion applies  to  the  point  in  question,  and  seems  to  place 
it  beyond  controversy. 

17.  Lastly,  in  conveyances  by  the  Crown,  a  purchaser 
is  not  entitled  to  any  covenants  for  the  title  ;  and  where 
an  estate  is  sold  by  assignees  of  a  bankrupt,  the  pur- 
chaser is  only  entitled  to  a  covenant  from  the  assignees, 
that  they  have  not  done  any  act  to  incumber  the  estate. 

IS.  But  a  bankrupt  is  always  made  a  party  to  the 
conveyance  of  his  estate,  to  prevent  the  difficulty  which 
the  purchaser  might  otherwise  be  put  to  in  maintaining 
and  proving  the  title,  and  the  bankrupt  is  generally 
made  to  enter  into  covenants  for  title,  in  the  same 
manner  as  he  would  have  done  had  he  sold  the  estate 
while  solvent. 

19.  Although  in  theory  a  purchaser  is  entitled  to 
a  regular  chain  of  covenants  for  title  running  with  the 
land,  and  extending  to  the  acts  of  the  successive  owners 
of  the  property,  yet,  practically,  he  is  entitled  to  no 
-uch  thing,  but  must  rest  content  with  the  covenants 
obtained  by  former  owners,  whether  they  run  with  the 
land  or  are  collateral  to  it,  and  whether  they  keep  up 
the  chain  of  liability  or  leave  it  altogether  broken  and 
disconnected.  This  observation  does  not  apply  to  the 
covenants  for  title  to  which  a  purchaser  is  entitled  from 
his  immediate  seller, 
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CHAPTER  XIV. 

OF    THE    CONSTRUCTION    OF    COVENANTS    FOR    TITLE, 

SECTION  I. 
WHAT    COVENANTS    RUN    WITH    THE    LAND. 


1.  Covenants  for  title  are  real 

ones:    right  of  assignees, 
heirs  and  executo?*s. 

2.  Right  of  devisees  to  aetion. 

3.  Such  covenants  run  with  term 

of  years. 

4.  5.    Operation  of  32  77.  8,  on 

cestuis  que  use. 

6.  Covenants  run  with  the  seisin' 

7.  Do  not  run  where  covenantee 

is  cestui  que  use,  and  af- 
terwards appoints. 

8.  But  do  where  assignee  takes 

the    estate    of    eestui   que 
use. 

9.  P.P.  Commissioners  contra. 

10.  Covenants  with  appointee  run 

with  the  land. 

11.  But    not   where    a  power    is 

created  by  a  power. 

12.  Roach  v.  Wadham :  appoint- 

ment   defeats    estate    tout 
co\  •  nants  with  it. 
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80.  Short  view  of  Keppett  v.  Bai-      82.  Mr.  Preston's   opinion,    thai 


ley. 

81.  Proposition  of  R.  P.  C.  as  to 
covenants  entered  into  by 
owners  of  land. 


the  rented}/  under  <■<>;  <  nants 
cannot  be  apportioned. 

83.   Observations  contra. 


\ .  COVENANTS  for  title  are  frequently  termed  real 
covenants,  and  pass  by  the  common  law  to  the  assig- 
nees of  the  land,  who  may  maintain  actions  upon  them 
against  the  vendor  and  his  real  and  personal  represen- 
tatives (a).  And  as  the  covenants  relate  to  the  land, 
an  assignee  may  maintain  an  action  on  them  although 
they  were  entered  into  with  the  original  grantee  and 
his  heirs  only  (b)  ;  and  where  the  covenants  run  with 
the  land,  although  they  are  entered  into  with  the  party, 
his  executors  and  administrators,  yet  they  will  go  to  the 
heir  with  the  land  (c).  The  right  of  action,  even  for 
a  breach,  in  the  ancestor's  life-time,  will  descend  to  the 
heir,  and  not  to  the  executor,  where  no  actual  damage 
was  sustained  by  the  ancestor  (d). 

2.  So  covenant  will  lie  by  the  devisee  of  lands  in  fee, 
though  broken  in  the  testators  life-time.  For  tin1 
covenant  passes  with  the  land  to  the  devisee,  and  is 
broken  in  the  time  of  the  devisee ;  for  so  long  as  the 
seller  lias  not  a  good  title  there  is  a  continuing  breach. 
And  it  is  not  like  a  covenant  to  do  an  act  of  solitary 
performance,  which  not  being  done  the  covenant  is 
broken  once  for  all,  but  it  is  in  the  nature  of  a  covenant 

(a)  Middleniore  v.  Goodale,  1  v.  Wells,  3  Wils.  25;  Tatem  v. 
Ro.  Abr.   521   (K.),  pi.  <! ;    Cro.      Chaplin,  2  H.  Blackst.  133. 

Car.  503.  505;    Sir  Wm,  .lones,  (c)  Lougher  r.  Williams,  2  Lev. 

Mil!;  Campbell  v.  Lewis,  3  Barn.  92. 

&  Aid.  392;    Lewis  v.  Campbell,  {d)  Kingdon  v.  Nottle,  1  Man. 

8  Taunt.  715.  &  Selw.    ')'>■'>  ;   King  v.  Jones,  5 

Tamil.  -US  ;     1    Marsh.    107;    A 

(b)  Co.  Lilt.  884b;  385a;  Man.  &  Selw.  188;  Orme  v. 
Spencer'                Rep    16;    Bally  Broughton,  10  Bing.  353 
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to  do  a  thing  totics  quoties,  a?  the  exigency  of  the  case 
m;!\  require  (e). 

3.  And  covenants  for  title  run  with  the  land  where  a 
term  of  years  only  is  assigned,  in  the  same  manner  as 
when  the  fee  is  conveyed  (f). 

4.  A  respectable  writer  has  observed,  that  cestui s  que 
use  are  grantees  within  the  statute  32  II.  8,  c.  34,  and  are 
therefore  entitled  to  the  benefit  of  all  covenants  entered 
into  by  persons  selling  land  for  securing  the  title  to  such 
lands  (//).  And  this  is  sanctioned  by  some  of  the  early 
oases,  in  which,  although  the  right  to  the  covenants 
depended  upon  the  common  law,  the  Court,  with  some 
want  of  precision,  said  the  plaintiff  was  entitled  either 
by  the  common  law  or  by  the  statute  (h).  And  the  sta- 
tute itself  was  so  framed  as  to  lead  to  erroneous  views. 

5.  But  covenants  for  title  run  with  the  land  in  the 
hands  of  alienees,  who  may  maintain  actions  upon  them 
as  assignees  by  the  common  law,  and  this  is  expressly 
laid  down  without  reference  to  the  statute  of  32  Hen.  8 
in  Roll's  statement  of  Middlemore  v.  Goodale  (i).  And 
the  statute  relates  onlv  to  covenants  which  are  a  charge 
upon  or  incident  to  reversions. 

(i.  Where  a  seisin  is  raised  to  serve  the  uses,  as  upon 
a  conveyance  to  A  and  his  heirs  to  the  usual  uses  to 
bar  dower  in  favour  of  A  or  of  B,  including  a  power  of 
appointment,  the  covenants  should  be  entered  into  with 
A  and  his  heirs,  and  they  will  run  with  the  land  into 
whose  hands  soever  it  may  come,  whether  by  appoint- 
ment or  otherwise.     The  statute  of  uses  will  of  course 

(e)  Kingdon  v.  Nottle,  4  Mau.  (/<)  Sec  Cro.    Car.  222.    503; 

&  Sclw.  53.  and  see  Lord   Portmore  v.  Bunn, 

(/)  Noke  v.  Awdev,  Cro.  Eliz.  1    Barn.  &  Cress.  694;    ami  qu. 

436;    Lewis  v.  Campbell,  8 Taunt,  whether  flint  could  be  within  the 

!  15;  3  Barn.  &  Aid.  392.  32  II.  8. 

(<j)  4  Cruise's  Dig.  p.  80,  *.  A  I.  (>')   1  Ro.  Abr.  521,  pi.  6. 
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turn  the  uses  into  possessions,  and  the  cestuis  que  use 
will  then  be  deemed  assignees,  and  may  take  advantage 
of  the  covenants  by  force  of  the  common  law,  just  as  if  the 
statute  had  not  been  passed,  and  the  estate  had  been  con- 
veyed to  them  directly  ;  and  whether  the  estate  is  con- 
veyed or  the  use  is  appointed,  no  person  can  obtain  the 
legal  estate  without  its  being  served  out  of  the  seisin  of 
A  and  his  heirs,  and  with  the  legal  seisin  executed  by  the 
statute  the  benefit  of  the  covenants  will  run.  And  so  with 
reference  to  subsequent  conveyances,  it  is  unimportant 
whether  the  owner  of  the  land  claims  under  a  release  or 
an  appointment,  for  the  covenants  having  once  become 
attached  to  the  land,  will  continue  to  run  with  it. 

7-  If  in  such  a  conveyance  to  A  and  his  heirs  to  uses 
to  bar  dower  in  favour  of  B,  including  a  power  of  ap- 
pointment, the  covenants  are  entered  into  with  B  find 
his  heirs,  and  B  appoint  the  estate  to  C,  the  covenants 
will  not  run  with  the  land  in  the  hands  of  C,  because 
B's  estate  is  divested  and  not  transferred  to  C,  and  C 
has  no  estate  to  which  the  covenants  were  ever  annexed. 
This  is  the  principle  established  by  Roach  v.  Wadham. 
The  distinction  between  this  and  the  preceding  case  is 
an  obvious  one  :  in  that  case,  each  estate  takes  effect  out 
of  the  original  seisin,  and  the  covenants  run  with  it :  but 
in  the  ease  now  put,  the  estate  to  C  takes  effect  out  of 
the  original  seisin,  and  defeats  the  fee  vested  in  B  and 
the  covenants  annexed  to  it,  instead  of  being  derived  out 
of  or  through  that  estate. 

8.  But  there  can  be  no  doubt  that  a  covenant  with 
cestui  que  use,  who  takes  the  legal  estate  by  force  of  the 
statute,  will  run  with  that  estate  in  the  hands  of  an  alienee. 
If  therefore  in  a  conveyance  to  A  and  his  heirs  to  the 
use  of  B  and  his  heirs,  the  covenants  for  title  are  en- 
tered into  with  li  and  his  heirs,  they  will  pass  with  his 
estate  in  every  stage  of  its  devolution  or  transfer.      So  if 
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the  conveyance  were  to  A  and  his  heirs  to  uses  to  bar 
dower  in  favour  of  />,  including  a  power  of  appointment, 
and  the  covenants  were  entered  into  with  B  and  his 
heirs,  and  B  were  to  convey  the  fee  by  force  of  his 
estate,  and  not  appoint  it  under  his  power,  the  covenants 
would  go  with  the  fee. 

0.  This  is  otherwise  laid  down  by  the  real  property 
coiinnissioners  (A1),  who  observe  that  conveyancers  usu- 
ally settle  conveyances  where  dower  is  to  be  barred  so  as 
to  place  the  seisin  in  the  purchaser  himself,  and  then 
they  make  him  the  covenantee.  But  where  (as  fre- 
quently happens)  this  is  not  done,  and  the  fee  is  con- 
veyed to  a  releasee  to  uses,  and  the  covenants  are  entered 
into  with  the  purchaser,  being  merely  cestui  que  use, 
the  covenants  become  covenants  in  gross  and  separated 
from  the  land.  They  think  this  should  be  remedied- 
But  there  appears  to  be  no  foundation  for  this  opinion, 
and  no  remedy  is  required.  If  the  Court  of  King's 
Bench  had  not  assumed  the  law  to  be  the  other  way,  it 
would  have  been  idle  to  have  argued  the  case  of  Roach 
v.  YVadham.  The  purchaser  takes  the  legal  estate  the 
instant  after  the  execution  of  the  deed,  and  out  of  a 
seisin  raised  by  the  deed,  and  there  is  no  objection  in 
point  of  law  to  the  covenants  for  title  in  the  deed  knitting 
themselves  unto  that  legal  estate  ;  and  it  has  been  ruled 
that  where  the  covenants  for  title  are  entered  into  pre- 
paratory to  the  vesting  of  the  estate — as  in  the  case  of 
copyholds,  where  the  covenant  to  surrender  and  the  cove- 
nants for  title  precede  the  surrender,  or  in  the  case  of 
freeholds,  where  a  deed  of  feoffment  is  executed  on  one 
day  with  covenants  for  title,  and  the  livery  of  seisin  is 
not  made  until  a  subsequent  day — the  covenants  will  run 
with  the  land,  for  the  whole  is  in  law  but  one  assur- 
ance (b). 

(/c)  Third  Report,  p.  52.  (/)  Riddell  v.  Riddell,  7  Sim.  529. 
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10.  Where  no  seisin  is  created  by  a  conveyance,  but 
the  use  is  appointed  under  a  power,  as  where  under  an 
existing  power  the  fee  is  appointed  to  A,  he  will,  as  we 
have  seen,  take  the  benefit  of  covenants  running  with 
the  land  under  previous  conveyances,  and  any  covenants 
entered  into  with  himself  for  title,  will  equally  run  with 
the  land,  for  he  takes  the  use  which  the  statute  executes 
into  a  legal  estate  out  of  the  original  seisin,  and  with 
that  estate  the  covenants  entered  into  with  him  may 
well  run. 

It  is  supposed  by  some  that  such  covenants  are 
merely  collateral  for  want  of  legal  privity,  but  the 
purchaser  takes  the  legal  fee  by  the  act  of  the  seller — 
the  seller,  therefore,  cannot  be  deemed  a  stranger,  if 
that  woidd  be  deemed  an  objection  to  the  covenants 
attaching — and  it  is  indifferent  to  this  question  out  of 
what  seisin  the  use  to  the  purchaser  is  served,  as  it 
becomes  a  legal  estate  in  his  hands,  with  which  the 
covenants  entered  into  with  him  in  respect  of  that 
estate  may  run.  I  am  not  aware  of  even  a  plausible 
argument  against  this  view.  The  real  property  com- 
missioners, in  adverting  to  the  operation  of  the  statute 
of  uses,  observe,  that  thus  persons  claiming  under  the 
exercise  of  powers  become  entitled  to  the  benefit  of 
covenants  which  run  with  the  land.  But  they  add, 
that  doubts  appearing  to  exist  on  this  point,  they  think 
it  expedient  that  the  law  should  be  settled  by  legis- 
lative declaration  (in).  I  am  not  aware  that  such 
doubts  are  generally  entertained,  and  certainly  some 
foundation  for  them  should  be  stated  before  the  legis- 
lature take  any  step. 

11.  But  again,  if  under  a  power  of  appointment  in 
A  a  new  power  of  appointment  be  created  in  B,  with 
whom  A   covenants  for  title  in  the  usual  way,  and  B 

(ni)  Third  Report;  p.  52. 
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afterwards  executes  his  power  in  favour  pf  (.',  the  cove 

nants  will  nut  run  with  the  land  in  his  hands  for  the 
treason  before  given, 

12.  It  will  be  collected  from  what  has  already  been 
said,  that  if  a  purchaser  enter  into  a  covenant  which 
runs  with  the  land,  and  there  is  a  privity  of  estate  at  the 
time  of  the  covenant,  yet  if  a  subsequent  purchaser  do  not 
take  the  estate  of  the  original  purchaser,  he  will  not  be 
bound  by  the  covenant.  It  seems  difficult  to  conceive 
that  this  case  can  exist.  It  occurred,  however,  in  the 
late  case  of  Roach  v,  Wadham  (n):  an  estate  was  con- 
veyed to  A,  his  heirs  and  assigns,  to  such  uses  as  B,  the 
purchaser,  should  appoint ;  and  in  default  of  appoint- 
ment, to  the  purchaser  in  fee,  yielding  and  paying  to 
the  vendors,  their  heirs  and  assigns,  a  perpetual  fee- 
farm  rent,  which  rent  the  purchaser,  for  himself,  his 
heirs  and  assigns,  covenanted  to  pay  ;  the  estate  was 
afterwards  vested  in  another  purchaser ;  and  as  it  was 
holden  that  the  last  purchaser  was  in  under  the  poiver, 
and  not  by  virtue  of  the  first  purchaser's  estate,  it  was 
admitted,  on  all  hands,  that  an  action  brought  against 
him  by  the  original  vendor,  for  the  lee-farm  rent,  was 
not  maintainable,  for  he  had  not  the  estate  of  the  first 
purchaser,  but  took  as  if  the  original  conveyance  had 
been  made  to  himself. 

13.  There,  however,  as  we  have  seen,  the  purchaser 
who  entered  into  the  covenant  took  the  use  but  not  the 
legal  seisin,  that  is,  the  estate  was  conveyed  to  another 
and  his  heirs  to  serve  the  uses.  But  suppose  the  con- 
veyance had  been  made  to  the  purchaser  himself  and 
his  heirs,  to  the  use  that  the  seller  and  his  heirs  should 
receive  a  rentcharge  with  the  usual  powers  of  distivss 
and  entry,  and  subject  thereto  to  uses  to  bar  dower,  and 
the  purchaser  thus  having   the  legal  seisin,  had  cove- 

00  0  East,  289. 
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nanted  with  the  seller,  his  heirs  and  assigns,  to  pay 
the  annuity  (assuming  that  such  a  covenant  can  run 
with  the  land),  would  the  covenant  have  continued  to 
run  with  the  land  whether  the  purchaser  had  transferred 
the  fee  to  another  by  a  conveyance  of  the  estate,  or  by 
an  appointment  of  the  use  ?  In  either  case  the  alienee 
would  equally  have  claimed  under  the  original  seisin ; 
and  as  a  covenant  with  a  person  in  whom  the  seisin  is 
vested,  will  be  transferred  with  that  seisin,  so  it  may  be 
thought  that  a  covenant  bj/  a  person  in  whom  the  seisin 
is  vested,  will  bind  those  to  whom  the  seisin  is  trans- 
ferred (0). 

The  difficulty  in  the  way  of  the  covenant  attaching  in 
the  case  supposed,  is,  that  if  it  run  with  the  seisin  it 
might  to  the  extent  of  his  interest  be  held  to  bind  the 
seller  himself  as  grantee  of  the  renteharge,  and  thus  he 
would  be  bound  to  perform  the  very  covenant  of  which 
he  claims  the  performance  by  another.  It  would  not  be 
safe  to  rely  upon  the  covenant  running  with  the  land 
in  such  a  case,  if  the  power  should  be  exercised,  and 
therefore  in  every  such  case,  and  clearly  where  no  sei- 
sin can  be  created  in  the  purchaser, — for  example,  where 
the  seller  has  only  a  power  of  appointment,  and  the 
purchaser  is  to  enter  into  a  covenant  which  it  is  in- 
tended shall  run  with  the  land, — the  vendor  ought  to 
insist  upon  the  purchaser  taking  a  conveyance  in  fee, 
and  should  not  permit  the  estate  to  be  limited  to  the 
usual  uses  to  bar  dower. 

It  will  not  often  happen  that  any  objection  will  be 
made  to  this  suggestion,  as  the  new  law  of  dower,  where 
it  operates,  places  the  right  of  dower  in  the  husband's 
power,  although  the  legal  fee  is  vested  in  him. 

13.  a.  The  proposition  before  stated,  that  it  is  not 

(")  See  Cornish  on  Purchase  Deeds,  60  ;  and  see  7  J  arm.  Convey 
511,  n. 
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sufficient  that  a  covenant  is  concerning  the  land,  but, 
in  order  to  make  it  run  with  the  land,  there  must  be  a 
privity  of  estate  between  the  covenanting  parties,  leads 
to  the  consideration  of  the  question  whether  it  applies 
as  well  to  covenants  entered  into  by  a  vendor,  as  to 
covenants  entered  into  by  a  purchaser.  If  it  do  the 
consequences  of  this  doctrine  are  truly  alarming.  In 
a  great  proportion  of  cases,  the  vendor  has  either 
mortgaged  the  estate  in  fee,  or  is  a  mere  cestui  que 
trust-,  and  if  his  covenants  were  to  be  deemed  cove- 
nants in  gross,  the  assignees  of  the  land  could  only 
compel  performance  of  the  covenants  by  the  circuitous 
mode  of  using  the  name  of  the  first  purchaser  or  his 
representatives,  whom  at  the  distance  of  some  years  it 
might  be  very  difficult  to  trace. 

It  seems  impossible  to  get  over  the  objection,  by  the 
form  of  the  covenant ;  for  although  the  vendor  cove- 
nant with  the  purchaser,  his  heirs  and  assigns,  yet  the 
assignee  of  the  lands  will  not  be  entitled  to  the  benefit 
of  the  covenant,  unless  it  run  with  the  land  under  the 
general  rule  of  law  (p).  The  only  mode  by  which  the 
difficulty  can  be  avoided  is,  to  require  the  vendor  to 
take  a  conveyance  to  himself  in  fee,  or  to  the  usual  uses 
to  bar  dower,  previously  to  executing  a  conveyance  to 
the  purchaser  ;  and  this,  I  believe,  has  been  sometimes 
done  since  the  point  was  first  suggested  in  this  work. 

14.  In  considering  in  what  cases  covenants  run  with 
the  land,  as  between  vendors  and  purchasers,  some  diffi- 
culty has  arisen  from  the  sense  in  which  the  term 
privity  of  estate  is  used,  and  perhaps  from  these  eases 
having  been  sometimes  confounded  with  those  arising 
upon  covenants  in  leases. 

(p)  Sec  Tempest'*  ease,  Clayt.  60;    and  see  Palm.  5.JS,  and  Roach 
v.  Wadham,  nbi  sup. 
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15.  There  are  three  manner  of  privities,  viz.  (</), 

1 .  Privity  in  case  of  estate  only. 

2.  Privity  in  respect  of  contract  only. 

3.  Privity  in  respect  of  estate  and  contract  to- 
gether. 

The  first,  viz.  privity  of  estate  only,  as  between  the 
grantee  of  the  lessor's  reversion  and  the  lessee,  or 
between  the  lessor  and  the  assignee  of  the  lessee,  for  no 
contract  was  made  between  them. 

16.  The  second,  viz.  privity  in  respect  of  contract  only, 
which  is  personal  privity,  and  extends  only  to  the  person 
of  the  lessor  and  the  person  of  the  lessee,  as  between 
the  lessor  and  the  lessee,  after  the  latter  has  assigned 
over,  for  the  privity  of  contract  remains,  although  the 
privity  of  estate  is  destroyed ;  and  yet  this  is  between 
the  lessor  and  lessee  only,  for  in  the  very  case,  viz.  an 
assignment  by  the  lessee,  there  is  no  privity  of  contract 
between  the  lessor  and  the  assignee,  but  there  is  a  privity 
of  estate  between  them. 

1/.  The  third,  viz.  privity  in  respect  of  contract  and 
estate  together,  as  between  the  lessor  and  the  lessee 
himself. 

18.  At  common  law  it  was  held  that  debt  might  be 
maintained  by  the  alienee  of  the  lessor  for  the  rent 
against  not  only  the  lessee,  but  the  assignee  of  the 
lessee,  although  it  was  objected  that  there  was  a  want 
of  privity  ;  but  the  Court  laid  down  the  rule  that  when- 
ever the  reversion  comes  legally  to  any  one,  as  he  shall 
have  the  rent,  he  shall  have  an  action  of  debt,  because 
the  law  creates  privity  as  the  law  gives  the  rent  to 
him  (r). 

19.  And  as  covenants  respecting  the  land  ran  with 
th<-  land,  the  assignee  of  the  lessee  was  bound  by  the 

(q)   Walker's  case.  3  Hep.  2:5  a.  (r)  5  11.  7,    18  b.,   pi.  12. 


ASSIGNEE    OF    REVERSION.  467 

covenants  of  the  lessee,  and  was  entitled  to  take  advan- 
tage of  them,  and  this  in  respect  of  privity  of  estate ; 
and  this  operation  does  not  depend  upon  the  32  H.  8, 
c.  34,  s.  2,  although  the  act  affects  to  create  it,  probably 
to  give  to  the  statute  the  appearance  of  providing  for 
the  rights  of  tenants  as  well  as  of  landlords. 

The  act  in  its  preamble  expressly  states,  that  by  the 
common  law  no  stranger  to  any  covenant,  action  or  con- 
dition shall  take  any  advantage  or  benefit  of  the  same, 
but  only  such  as  be  parties  or  privies  thereunto  ;  and  the 
act  then  proceeds  to  give  to  grantees  of  reversions  the 
same  right  to  take  advantage  of  covenants  and  condi- 
tions as  the  grantors  had,  and  to  give  corresponding 
rights  to  lessees. 

This  recital  still  leaves  it  open  to  be  ascertained  who 
are  parties  or  privies  thereunto.  The  great  object  was 
to  enable  grantees  of  reversions  to  take  advantage 
of  conditions,  but  a  grantee  of  a  reversion  was  not 
prevented  from  taking  advantage  of  a  condition  broken 
for  want  of  privity,  but  because  by  his  entry  he  would 
defeat  his  reversion  granted  to  him,  for  by  the  entry  the 
reversion  would  be  determined,  which  was  deemed  re- 
pugnant and  contrary  to  the  acceptance  of  the  rever- 
sion (.?). 

20.  And  it  is  said  that  an  assignee  of  a  reversion 
might  at  common  law  have  maintained  an  action  of 
covenant  for  anything  agreed  to  be  done  upon  the 
land  itself  (t)  ;  and  Coke  was  of  opinion  that  an 
assignee  of  the  reversion  could  maintain  an  action  of 
covenant  for  the  rent  at  common  law,  for  the  rent 
goes  with  the  reversion,  and  so  by  consequence  the 
covenant   also  (//)  ;   and   in   a  modern   case,   where   the 

(s)  5  H.  7,  18  b.,  pi.  12;  see  338;  Way  v.  Tally,  G  Mod. 
Co.  Litt.  214a,  215  a.  194. 

(/)    Barker  v.  Dinner,    3    Mod.  [u)   A.thowe   v.    Hearing,    1    Ro. 
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assignee  of  the  reversion  brought  covenant  against  the 
personal  representative  of  the  lessee  upon  a  demise 
of  land  for  years,  doing  suit  to  the  mill  of  the  lessor, 
his  heirs  and  assigns,  by  grinding  all  such  corn  there 
as  should  grow  upon  the  land  demised,  which  was  held 
to  amount  to  an  implied  covenant  which  ran  with  the 
land,  Mr.  Justice  Bayley  observed,  that  an  action  at 
the  suit  of  the  assignee  of  the  reversion  was  main- 
tainable in  some  cases  at  common  law,  in  others  under 
the  stat.  32,  H.  8 ;  he  rather  thought  this  case  be- 
longed to  the  former  class  (v).  But  speaking  generally, 
at  common  law  the  action  of  covenant  did  not  lie  for 
the  assignee  of  the  reversion  (a).  The  statute  did  not, 
it  is  said,  transfer  any  privity  of  contract  to  the  assignee, 
but  the  intent  of  it  was  to  annex  to  the  reversion  such 
covenants  only  which  concerned  the  land  itself,  as  to 
repair  the  house  and  amend  the  fences  (and  not  to 
annex  or  transfer  any  collateral  covenants  as  to  pay  a 
sum  of  money),  for  that  is  fixed  by  the  common  law  to 
the  reversion  {y).  But  in  truth,  although  the  statute 
did  not  transfer  any  privity  of  contract  depending  upon 
personal  covenants,  yet  it  did  transfer  privity  of  con- 
tract depending  upon  estate.  For  by  the  grant  of  the 
reversion,  the  privity  of  contract  for  the  benefit  of  the 
grantee  was  destroyed,  but  it  was  restored  by  the 
statute  ;  and  as  it  was  restored  only  as  regarded  cove- 
nants pertaining  to  the  land,  and  only  as  between  rever- 
sioner and  tenant,  the  decision  in  Webb  v.  Russell  (~), 
that  there  must  be  a  privity  of  estate  between  the 
parties,   was   unavoidable,   because  it  was   only  wher 

Rep.   81,    L'antres   Justices    rient  (x)  Barker  v.  Damer,  ubi  sup.  ; 

disont  al  cest  point.  Thrale  V.Cornwall,  1  Wils.  1(3-5. 

(>/)    3    Mod.    338  ;    Spencer's 
(v)  Vyvyan  v.  Arthur,  1   Barn.      case,  5  Rep.  1G. 
cS;  Cress.  410.  (z)  Infra. 
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there  was  a  privity  of  estate  that  the  statute  gave  to 
the  reversioner  the  benefit  of  the  Covenants.  Before 
the  statute,  and  by  the  common  law,  debt  would  lie 
for  the  rent  by  the  reversioner  upon  the  privity  of  estate. 
The  statute  passes  the  covenant  without  altering  its 
nature,  but  it  is  assignable  [or  rather  is  transferred] 
solely  as  a  contract  (a). 

21.  Lord  Kenyon  laid  down  the  rule  generally  in 
Webb  v.  Russell,  that  there  must  be  a  privity  of  estate 
between  the  covenanting  parties  to  make  a  covenant 
run  with  the  land  (h).  And  although  there  the  question 
arose  upon  a  lease,  that  does  not  distinguish  it  from 
other  cases.  For  the  grant  of  a  lease  does  not  make 
all  the  covenants  in  it  run  with  the  land,  nor  is  that 
operation  effected  by  the  statute  of  Hen.  8 ;  but  if  the 
covenants  from  their  own  nature  would  run  with  the 
land,  then  there  is  a  privity  of  estate  to  support  them 
as  such,  and  the  statute  gives  the  benefit  of  them  to 
assignees  of  the  reversion.  What  Lord  Kenyon  there- 
fore decided  was  this,  that  a  lessee  could  not  make 
covenants  entered  into  by  him  with  a  stranger  run  with 
the  land,  although  by  their  nature  they  properly  would 
run  with  it ;  for  there  was  no  question  about  their  run- 
ning with  the  reversion,  as  there  was  none  vested  in 
the  covenantee,  who  was  a  mortgagor  without  any 
estate,  the  legal  reversion  upon  the  lease  being  vested 
in  the  mortgagee,  by  whom,  in  conjunction  with  the 
mortgagor,  the  lease  was  granted.  The  rule  therefore 
denies  to  a  lessee  the  power  to  charge  the  assignee  of 
the  lands  with  covenants  entered  into  with  a  stranger, 
however  directly  relating  to  the  lands. 

'2'2.  The  same  rule  would,   upon   the  same  grounds, 

(a)  Thursby   v.    Plant,    1    Lev.  (A)  3  Term  Hep.  395  ;    Stokes 

259;   1  Saund.  -I'M.  r.  Russell,  ib.  678  ;   1  H.  Blackst. 

.'562;  see  3  Barn.&  Adol.  591. 
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seem  to  apply  to  a  purchaser  entering  into  covenants 
with  the  seller;  therefore  it  seems  that  if  the  estate 
was  at  the  time  of  the  conveyance  mortgaged  in  fee, 
and  the  purchaser  were  to  enter  into  a  covenant  re- 
specting the  land  with  the  seller,  the  covenant  would 
not  bind  the  assignees  of  the  land,  but  would  be  a  mere 
covenant  in  gross,  for  the  vendor  would,  in  contem- 
plation of  law,  like  the  mortgagor  in  Webb  v.  Russell, 
be  a  mere  stranger,  and  consequently  there  would  be 
no  privity  of  estate  between  him  and  the  purchaser. 

23.  Lord  C.  J.  Wilmot,  in  delivering  the  opinion  of 
the  Court  in  Bally  v.  Wells  (c),  classed  together  the 
cases  of  covenants  in  leases  and  covenants  with  the 
owner  of  the  fee,  where  there  was  no  particular  estate 
with  a  reversion.  In  explaining  where  covenants  bind 
an  assignee,  he  observes,  assignees  of  leases  become 
liable  to  assignees  of  the  reversion,  and  assignees  of 
reversions  become  liable  to  assignees  of  leases,  as  where 
lessors  covenant  to  repair,  to  renew,  reversions  are 
bound.  Covenants  between  partners  [parceners]  to  ac- 
quit of  suit  run  with  the  land ;  to  perforin  divine  service 
within  a  manor  with  the  lord  of  that  manor  and  his 
heirs,  follows  the  manor  into  whose  hands  soever  it 
comes,  whether  by  descent  or  purchase.  Covenants,  he 
adds,  which  run  and  rest  with  land,  lie  for  or  against 
assignee  at  the  common  law,  though  not  named. 

24.  In  some  cases,  too  much  stress  has  been  laid  on 
the  case  of  lessor  and  lessee,  as  if  no  covenants  could  run 
with  the  land  where  there  was  not  a  reversion  (d). 

2.").  These  observations  may  perhaps  enable  us  to 
understand  more  readily  the  doctrine  of  covenants  for 
title  running  with  the  land,  and  they  show  to  what 
remedies  a  purchaser  of  an  estate  in  lease  is  entitled 
against  a  lessee,  and  such  a  purchaser  is  entitled  to  the 

(c)  Wilm.  345.  {d)  See  2  Myl.  .V  Kee.  534. 
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benefit  of  covenants  entered  into  by  a  lessee  with  the 
vendor,  although  the  estate  is  vested  in  him  by  way  of 
use  under  the  statute  of  uses,  because  this  last  statute 
puts  him  in  the  place  of  his  feoffee  (e). 

26.  Lord  Brougham,  C,  in  delivering  judgment  in 
Keppel  v.  Bailey  (/),  observed,  with  reference  to  Tatem 
v.  Chaplin,  2  H.  Blackst.  133,  in  which  it  was  decided, 
that  a  covenant  by  the  lessee  to  reside  in  the  demised 
premises  bound  the  assignee  not  named,  "  Suppose  there 
had  been  no  demise  and  no  privity  by  the  reversion,  could 
a  covenant  to  reside  in  a  given  messuage  bind  assignees 
of  a  purchaser  and  be  sued  upon  by  the  seller  of  the 
messuage  r  In  other  words,  can  a  man  by  a  covenant 
with  a  seller  of  a  house,  bind  all  who  may  ever  live  in 
that  house  after  he  shall  have  sold  it,  and  his  vendees 
sold  it  over  and  over  again,  to  reside  constantly  in  it  ?  " 
The  question,  the  learned  judge  added,  answers  itself, 
but  it  also  marks  the  distinction  between  such  cases  and 
that  of  Keppel  v.  Bailey. 

'2J .  Now,  this  is  an  opinion,  that  even  where  there  is 
a  sufficient  privity  of  estate  to  make  covenants  relating 
to  the  land  entered  into  by  a  seller  run  with  the  land 
in  the  hands  of  a  purchaser  and  his  assignees,  covenants 
by  the  purchaser  relating  to  the  land  will  not  bind  his 
assignees,  that  is,  they  may  take  the  benefit  but  cannot 
be  charged  with  the  obligation  of  covenants.  But  this 
opinion  must  depend  upon  the  previous  authorities, 
which  we  shall  presently  consider  fully. 

28.  The  real  property  commissioners,  in  their  third 
report  (^r),  observe,  that  expressions  found  in  some 
books  would  lead  to  the  opinion,  that  in  considering  this 

(e)  Lee   v.    Arnold,   4  Lev.  27  ;  (/)  2  Myl.  &  Kee.  542. 

S.  C.    Moo.  !*7,  noni.  Appowel  v.  (y)  P. 52;  see  7  Jarm.  Convey. 

Monnoux  ;  Roll  v.  Osborne,  Moo.  572,  n,  and  the  note  to  Spencer's 
85(J.  case  in  Smith's  L.  Cases. 
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class  of  covenants  with  reference  to  the  benefit  of  them, 
there  is  a  distinction  between  those  cases  where  the 
covenantor  is  a  party  by  whom  the  estate  is  or  has  been 
conveyed,  and  those  in  which  he  is  a  stranger  to  the 
estate.  They  say,  they  think  the  authority  of  Lord 
Coke  on  this  point  (which  is  express)  (h),  sufficient  to 
warrant  them  in  disregarding  this  distinction,  but  as  the 
doubt  seemed  to  have  prevailed  extensively,  it  might  be 
proper  it  should  be  negatived  by  legislative  declaration, 
and  they  recommend  that  privity  of  estate  should  not 
be  necessary  to  make  a  covenant  run  with  the  land  for 
the  benefit  of  every  person  taking  the  land  or  any 
interest  in  it. 

29.  The  student  must  not  suppose,  from  the  state- 
ment of  the  commissioners,  that  Coke  expressly  states 
that  a  covenant  entered  into  by  a  stranger  will  run  with 
the  land.  Coke,  in  discussing  warranties,  refers  to 
covenants  annexed  to  the  land,  and  which  are  to  yield 
but  damages  ;  he  gives  two  examples,  both  from  the  Year 
Books,  one  where  the  assignee  of  the  land  shall  take 
advantage  of  a  covenant  entered  into  upon  a  partition 
by  one  coparcener  with  the  other,  because,  although  a 
stranger  to  the  covenant,  it  ran  with  the  land.  Of 
course  this  is  no  authority  against  the  position.  The 
other  is  the  case  of  a  covenant  by  a  prior,  with  the  assent 
of  his  convent,  to  celebrate  divine  service  for  the  lord 
of  the  manor  and  his  servants,  &c,  in  the  chapel  of  the 
covenantee,  which  was  parcel  of  a  manor  belonging  to 
the  same  person ;  and  in  this  case  it  is  said,  that  the 
assignees  shall  have  an  action  of  covenant,  although 
they  are  not  named,  for  that  the  reined}"  hy  covenant 
doth  run  with  the  land  to  give  damages  to  the  party 
grieved,  and  was  in  a  manner  appurtenant  to  the  manor. 
But  if  the  covenant  had  been  with  a  stranger  to  cele- 
brate divine  service  in  the  chapel  of  A  and  his  heirs,  there 

(//)  Co.  Litt.   324  b  ;   the  correct  reference  is  384  b. 
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the  assignee  should  not  have  an  action  of  covenant,  for 
the  covenant  could  not  be  annexed  to  the  manor,  because 
the  covenantee  was  not  seised  of  the  manor. 

Upon  reference  to  the  year  book  (<"),  it  appears  that 
the  point  was  not  decided,  but  is  merely  a  dictum  by 
Finchden  who  puts  the  right  to  sue  on  the  fact  that  the 
plaintiff  was  owner  of  the  manor  where  the  chapel  is, 
and  the  service  was  to  be  performed  in  the  chapel. 
The  distinction  is  clearly  taken  in  Co.  Litt.,  between  the 
cases  where  the  covenantee  has  the  land  and  those  where 
he  has  not,  but  nothing  is  said  as  to  the  covenantor 
not  having  an  interest  in  the  chapel  or  the  manor. 

The  case  is  cited  by  Coke  as  an  authority  for  the 
covenant  running  with  the  land  where  it  is  entered  into 
with  the  lord  of  the  manor,  and  he  states  that  it  would 
be  otherwise  if  the  covenant  was  with  a  stranger,  and 
therefore,  assuming  that  there  is  no  connexion  between 
the  prior  and  convent  and  the  manor,  it  seems  to  show 
that  Coke  considered  that  the  covenantor  need  not  have 
an  interest  in  the  land,  but  that  the  covenantee  must ; 
and  yet,  as  we  shall  see,  a  covenant  by  the  prior  to  sing 
with  the  owner  of  the  chapel,  would  not  run  with  the 
land,  nor  does  Coke  say  it  would,  and  therefore  in  early 
times, — the  case  of  the  prior  was  in  42  E.  3, — it  seemed 
to  be  the  opinion,  that  where  a  chapel  was  annexed  to  a 
manor,  so  that  the  lord  had  an  interest  in  it  as  lay  pro- 
perty, and  the  church  had  an  interest  in  it  in  spirituals, 
this  common  interest  would  attach  a  covenant  to  per- 
form service  in  the  chapel  to  the  manor  to  which  the 
chapel  was  appendant  so  as  to  be  transmitted  with  it 
whilst  they  remained  unsevered.  The  case  stands 
alone,  and  depends  upon  grounds  which  have  never 
been  explained. 

(i)  Pakenham's  case,  42  E.  iii,  3,  pi.  14  ;  Bro.  Abr.  Covenant,  pi.  5. 


474        coke's  opinion  :  pakenham's  case. 

The  writ  of  covenant  was  brought  by  the  plaintiff  as 
heir :  the  first  objection  was,  that  neither  the  plaintiff 
nor  his  servants   were  living    in  the   manor,  but  the 
prior's  counsel  did  not,  the  report  states,  dare  to  demur, 
but  pleaded   that  the  plaintiff  was  not  heir,  he   having 
an   elder  brother.     To  this  it  was  answered,  that  the 
plaintiff  was  entitled  to  the  manor  as  a  purchaser  under 
a  settlement,  and  as  such  was  entitled  to  maintain  the 
action.     Belknap,  the  defendant's  counsel,  still  insisting 
that  none  but  the  heir  could  recover,  and  that  the  plain- 
tiff had  sued  as  heir,  Finchden,  J.,  put  the  case  of  the 
coparceners  stated  by  Coke,  to  which   Belknap  replied, 
that  he  granted  it  was  so  in  that  case,  because  the  ac- 
quittance lay  upon  the  land,  and  not  upon  the  person, 
whilst  here  the  covenant  was  personal ;  but  Finchden  said, 
if  he  conceded  that  that  was  law,  it  was  much  stronger 
in  the  other  case,  for  in  the  case  which  he  had  men- 
tioned the  action  was  maintained  because  he  was  tenant 
of  the  land  of   which  the  suit  was  due,  and  so  it  was 
here :  he  was  tenant  of  the  manor  where  the  chapel  is, 
and  in  the  chapel  it  ought  to  be  performed.     Wiching- 
ham,  J.,  put  the  case  of  a  grant  of  warren  by  the  king 
to  one  who  was  tenant  of  the  manor;  the  warren  would 
not  pass  by  his  alienation  of  the  manor,  because  it   is 
not  appendant  to  the  manor,  nor  did  it  seem  more  so 
here  from  the  time  that  the  services  were  not  appurte- 
nant to  the  manor  [which  opinion  would  seem  to  prove 
that  neither  the  heir  nor  the  alienee  could  maintain  the 
action].     Thorp,  J.,  addressing  Belknap,  said,  there  are 
some  covenants  for  which  no  man  shall   have  an  action 
except  the  party  to  the  covenant  or  his  heirs  ;  and  some 
covenants  (1)  have  inheritance  in  the  land,  so  that  who- 


(I)  "The  inhabitants  of  the  land,   as  well  as  every  one  who  has  the 
land,  shall  have  covenant."   Fitz.  Abr.  Covenant,  pi.  17. 
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ever  has  the  land  by  alienation  or  in  other  manner, 
shall  have  an  action  of  covenant,  and  when  )ou  say 
that  the  plaintiff  is  not  heir,  he  is  privy  in  blood  and 
may  be  heir  [which  is  a  bad  argument] ,  and  also  he 
is  tenant  of  the  land,  and  it  is  a  thing  which  is  annexed 
to  the  chapel,  which  is  within  the  manor  and  so  an- 
nexed to  the  manor ;  and  he  also  relied  upon  a  count 
by  the  plaintiff,  that  the  services  had  been  performed 
in  all  times  beyond  memory,  wherefore  there  was 
reason  that  this  action  should  be  maintained;  but 
it  was  adjourned,  and  there  is  no  further  trace  of  it. 

30.  In  a  later  case  (£),  in  the  Year  Books,  where  the 
covenant  was  brought  by  the  heir,  and  the  chapel  was 
not  said  to  be  annexed  to  the  manor,  it  was  said  that  no 
one  could  bring  the  action  unless  he  was  privy  to  the 
covenant  as  heir,  and  Broke  was  of  opinion,  that  (/)  if 
the  covenant  had  been  to  perform  divine  service  in  the 
chapel  of  the  manor,  which  would  vest  the  inheritance 
in  the  manor,  yet  if  the  lord  aliened  the  manor,  the  heir 
should  not  have  covenant ;  and  as  it  seemed,  the  ali- 
enee should  not  have  covenant,  for  he  was  not  privy  in 
blood. 

3 1 .  There  appears  to  be  no  direct  authority  that  a 
stranger  to  the  land  can  enter  into  covenants  respect- 
ing it,  which  will  run  with  the  land  in  the  hands  of 
assignees.  Lord  Kenvon  drew  no  distinction  in  laving 
down  the  rule  in  Webb  v.  Russell  (/w),  (which  decision 
excited  a  great  deal  of  feeling  at  Westminster)  (ri). 

32.  Coke's  position,  that  if  the  covenant  had  been 

(k)  Home's  case,  2  II.  IV,    6,  (m)  3  Term  Rep.  393. 
pi.  -2.5. 

(7)  Bio.  Abr.  Covenant,  pi.  15;  (;/)  Per  Lord  Tenterden,  3  Barn. 

and  see  Coker  r.  Guy,  2  Bos.   &  &  Adol.  591. 
Pull.  565, 568,  n. 
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with  a  stranger,  the  assignee  should  not  have  an  action 
of  covenant,  is  of  course  correct,  but  the  reason  he 
gives  for  it  that  the  covenant  cannot  be  annexed  to  the 
manor,  because  the  covenantee  was  not  seised  of  the 
manor,  shows  that  the  rule  was  considered  to  apply  only 
where  there  was  a  manor  to  which  the  chapel  was 
appendant.  The  point  was  not  decided  by  Henry 
Horne's  case,  to  which  reference  is  made  in  the  Year 
Books.  There  the  manor  and  the  chapel,  which  was 
within  it,  were  vested  in  the  person  with  whom  the 
covenant  was  made  to  perforin  divine  service,  but  the 
action  was  brought  by  the  plaintiff  as  heir  of  the  cove- 
nantee, and  the  manor  and  chapel  had  been  aliened ; 
and  although  they  had  been  vested  in  the  plaintiff  as  a 
purchaser,  yet  he  had  transferred  them,  and  they  were 
then  vested  in  his  wife  in  fee,  so  that  he  had  no  interest 
in  either  except  in  her  right,  and  she  was  not  named  in 
the  writ.  The  deed  of  covenant  did  not  mention  that 
the  chapel  was  within  the  manor,  and  it  was  held  that 
the  heir  could  in  that  character  maintain  the  action. 
This  is  the  substance  of  the  report  in  the  Year  Book, 
which  is  more  intelligible  than  the  statement  in  Fitz- 
herbert  (o)  ;  and  so  observe,  says  Broke  in  his  abridge- 
ment, that  a  personal  action  may  descend  to  the  heir, 
and  a  purchaser  shall  not  have  an  action  of  covenant ; 
}-et  Broke  adds,  it  seems,  by  Markham,  that  if  the  cove- 
nant had  been  to  perform  divine  service  in  the  chapel 
of  the  manor,  that  vests  the  inheritance  in  the  manor 
[or,  as  it  is  stated  in  the  Year  Books,  if  the  covenant  had 
been  to  the  lord  of  the  manor,  who  had  the  inheritance 
in  the  manor,  it  would  be  otherwise] .  Yet  it  should  seem, 
Broke  concludes,  there,  that  if  the  lord  aliens  his  manor, 

(o)  Fitz.  Abr.  Covenant,  pi.  13. 
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the  heir  shall  not  have  covenant,  and  as  it  seems  the 
alienee  shall  not  have  covenant,  for  he  is  not  privy  in 
blood. 

33.  The  case  is  a  clear  authority  that  a  covenant 
entered  into  by  a  stranger,  that  is  by  a  prior,  to  perform 
divine  service  in  a  man's  chapel,  does  not  go  with  the 
chapel  so  that  the  assignee  of  the  chapel  may  sue  upon 
it,  but  descends  to  the  heir,  who  may  sue  upon  it  although 
the  chapel  do  not  descend  to  him.  The  report  expressly 
states,  that  none  can  have  an  action  if  not  he  who  is 
privy  to  the  covenant  as  heir. 

34.  In  a  case  a  few  years  afterwards  (p),  where  a 
parson,  with  the  consent  of  the  ordinary,  had  cove- 
nanted to  perform  divine  service  in  the  covenantee's 
house  during  his  life,  it  was  pleaded  in  bar  of  the 
action,  that  the  plaintiff,  who  was  tenant  by  the  curtesy, 
had  by  surrender  and  demise  become  tenant  for  years 
only  of  the  house,  and  so  he  was  in  of  another  estate ; 
but  it  was  held  that  the  covenant  was  not  extinct,  but 
was  an  executory  matter  between  them,  and  lies  in 
privity  hj/  way  of  action,  although  another  has  the 
house. 

35.  In  a  recent  case  (q),  the  Court,  in  referring  to 
Pakenham's  case,  asked  whether  it  could  now  be  main- 
tained that  a  covenant  by  the  purchaser  of  a  messuage 
within  a  manor,  to  exercise  any  trade  then  beneficial 
to  the  lord  or  his  tenant,  as  continually  to  keep  school, 
or  continually  to  have  a  blacksmith's  shop,  could  be 
sued  upon  by  a  purchaser  of  the  manor;  nay  more,  that 
such  a  covenant  would  run  with  the  land  though  made,  as 
in  Pakenham's  rase,  by  a  party  or  corporation  not  a  pur- 
chaser of  the  messuage-,  nay,  that  the  lord,  or  his  vendee 
of  the  manor,  could  sue  any  one  who  might  at  any  dis- 

0>)  C  II.  IV,   1  pi.  5.  (?)  Keppell  v.  Bailey,  2  Myl. 

&  Kee.  539,  540  ;  see  post. 
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tance  of  time  become,  by  purchase  from  the  covenantor, 
owner  of  the  messuage,  for  not  exercising  therein  the 
stipulated  trade. 

36.  In  King  v.  Jones  (r),  where  a  woman,  whilst  sole, 
mortgaged  her  estate  in  fee,  and  then  married,  and  the 
mortgagee,  by  the  direction  of  her  and  her  husband, 
conveyed  to  a  purchaser  in  fee,  and  the  husband  cove- 
nanted for  further  assurance,  and  the  covenant  was 
broken,  it  was  admitted  that  this  was  a  covenant  which 
ran  with  the  land  ;  and  yet,  it  will  be  observed,  that  the 
covenant  was  entered  into  by  a  person  having  no  legal 
interest  in  the  estate ;  but  there  had  been  no  alienation, 
the  estate  descended  to  the  heir,  and  he  maintained  the 
action. 

3/.  In  a  late  case,  where  in  a  lease  of  land  the  lessor 
reserved  suit  to  his  mill,  it  was  held,  that  there  was  an 
implied  covenant  to  do  such  suit,  which  ran  with  the 
land  as  long  as  the  land  and  the  mill  remained  in  the 
same  person  (s),  Mr.  Justice  Bay  ley  observed,  that  in 
the  case  in  the  42d  Edw.  3,  the  prior  and  his  successors 
took  no  interest  in  the  land,  yet  the  covenant  to  sing  in 
the  chapel  was  held  to  run  with  the  land.  In  the  case 
before  him  the  covenantor  was  tenant  of  land  to  the 
covenantee,  and  the  suit  to  be  done  to  the  mill  was  in 
respect  of  the  land  demised.  Mr.  Justice  Holroyd  said, 
that  the  case  from  the  Year  Books  seemed  to  him  to 
govern  the  present,  and  was  much  stronger  (I). 

(r)  5  Taunt.  418.  857;    Vernon  v.  Smith,  5  Barn. 

0)   Vyvyan  v.  Arthur,    1    Barn.  &  Aid.  10,  11  ;   Lord  Uxbridge  v. 

&    Cress.    410;    see    2    Myl.    &  Staniland,  1  Ves.  56. 
Kee.    541  ;    10   Barn.    &    Cress. 

(I)  A  covenant  by  a  lessor  to  supply  the  houses  demised  with  good 
water  was  held  to  run  with  the  land,  although  water  brought  on  the 
land   in   buckets  would   satisfy  the    covenant:  Jourdain   v.  Wilson,  4 
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38*  In  another  modern  case,  the  Court  of  King's 
Bench  appear  to  have  held,  that  a  covenant  could  not 
run  with  the  land  unless  the  conveyance  of  it  was  ac- 
tually made  by  the  covenantor.  I  allude  to  the  case  of 
Milnes  v.  Branch  (7),  where  a  man  conveyed  an  estate 
to  the  use  that  he  might  receive  a  perpetual  rent- 
charge,  and  subject  thereto  to  the  purchaser  in  fee  (I), 
and  the  purchaser  covenanted  in  the  usual  way  for  pay- 
ment to  the  seller,  his  heirs,  and  assigns,  of  the  rent, 
and  to  build  upon  the  land  for  further  securing  it ;  and 
it  was  held,  that  these  covenants  did  not  run  with  the 
rent  in  the  hands  of  an  assignee ;  and  one  ground  was, 
that  there  was  neither  privity  of  contract  nor  privity  of 
estate:  the  rent  was  reserved  out  of  the  original  estate. 

(t)  5  Mail.  &  Selw.  411,  qu. ;  and  see  Roach  v.  Wadham,  infra. 

Barn.  &  Aid.  266.  And  a  covenant  to  renew,  (Doe  v.  Hayley,  12  East, 
469,)  or  to  obtain  a  renewal  from  the  superior  landlord,  (Simpson  v. 
Clayton,  4  Bing  N.  C.  758,)  runs  with  the  land;  and  yet  a  covenant 
by  a  lessee  of  a  public  house  to  buy  all  his  beer  of  the  lessor  appears  to 
be  considered  one  which  would  not  run  with  the  land  (Hartley  v.  Pehall, 
Peake's  Ca.  131  ;  Doe  v.  Reid,  10  Barn.  &  Cress.  849;  see  2  Myl. 
&  Kee.)  ;  and  where  a  lessee  covenanted  to  leave  all  the  trees  he  should 
plant  during-  the  term,  and  the  lessor  covenanted  for  himself,  his  exe- 
cutors, and  administrators,  to  pay  for  the  trees  at  a  fair  valuation  by 
two  persons,  one  to  be  named  by  each  party,  their  executors,  adminis- 
trators, or  assigns,  and  the  lessor's  assignees  refused  to  name  an 
arbitrator,  it  was  held  that  the  covenant  to  refer  to  arbitration  did  not 
run  with  the  land,  and  therefore  the  assignees  were  not  bound  by  it, 
the  assignees  not  being  named  (Gray  V.  Cuthbertson,  1  Selw.  N.  P. 
485);  and  yet  the  trees  were  part  of  the  inheritance,  and  the  naming  of 
an  arbitrator  was  merely  a  mode  of  executing  the  obligation  to  pay 
for  them. 

(I)  This  was  the  effect  of  the  deed,  only  that  Branch,  the  purchaser, 
did  not  take  the  whole  seisin,  nor  the  whole  legal  estate,  for  the  con- 
veyance and  limitation  was  to  him  and  a  trustee  for  him,  in  the  old 
wav,  but  the  Court  made  no  observation  upon  the  seisin  or  use  in 
this  view. 
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The  argument  for  the  plaintiff,  the  assignee  of  the  rent, 
lost  sight,  it  was  said,  of  the  conveyance  by  which  the 
rent  was  created.  It  was  incorrect  to  state  it  as  a 
rentcharge  granted  by  the  owner  of  the  fee  ;  it  being  a 
conveyance  in  fee  to  certain  uses,  one  of  which  was, 
that  the  grantor  should  receive  the  rent,  so  that  the 
rent  arose  out  of  the  estate  of  the  feoffors  ;  it  was  there- 
fore not  a  grant  by  the  owner  of  the  fee,  and  the  cove- 
nant was  a  covenant  in  gross.  This  was  decided  by 
Lord  Ellenborough,  Mr.  Justice  Bayley,  and  Mr.  Justice 
Abbott. 

39.  In  Randall  v.  Rigby  (n),  where  the  conveyance 
is  imperfectly  stated,  certain  lands  were  conveyed  to 
A  and  B,  their  heirs  and  assigns,  to  the  use  that  C,  a 
party  (probably  the  person  conveying),  his  heirs  and 
assigns,  should  receive  a  yearly  rentcharge,  and  to  other 
uses  (probably  to  the  use  of  A,  and  B  as  his  trustee), 
and  A  covenanted  for  himself,  his  heirs,  executors,  ad- 
ministrators and  assigns,  with  C,  his  heirs  and  assigns, 
that  A  and  B,  their  heirs,  executors,  administrators  and 
assigns,  would  pay  the  yearly  rent ;  Mr.  Baron  Parke 
observed,  that  no  doubt  this  covenant  was  collateral  or 
in  gross  in  one  sense,  that  it  did  not  run  with  the  land 
or  rent ;  for  that  Milnes  and  Branch  was  an  authority. 

40.  These  cases  depended  upon  the  form  of  the  con- 
veyance. The  covenants  were  held  not  to  run  with  a 
rent  not  granted  by  the  covenantor. 

41.  And  it  has  been  held,  where  a  rent  is  created 
by  way  of  use,  out  of  a  grant  to  a  third  person,  that  a 
covenant  by  the  grantor  with  that  person  to  pay  the 
rent,  will  not  be  transferred  with  the  legal  estate  in  the 
rent  to  the  cestui  que  use. 

42.  This  was   decided  in  the  case   of  Bascawen  v. 

(«)  4Mees.  &  Wcls.   130. 
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Cook  ( r),  where  a  rentcharge  was  granted  to  two  and  their 
heirs  for  the  life  of  a  woman,  in  trust  for  her  for  her 
life,  and  the  grantor  covenanted  with  the  trustees  to  pay 
the  annuity  to  them  for  her  use,  it  was  held  that  the 
use  of  the  rent  was  executed  by  the  statute  of  uses  ;  but 
it  was  said  that  when  the  statute  transfers  an  estate,  it 
transfers  together  with  it  such  remedies  only  as  by  law 
are  incident  to  that  estate,  and  not  collateral  ones,  and 
therefore,  as  this  covenant,  being  collateral,  could  not 
be  transferred,  the  trustees  were  held  entitled  to  main- 
tain covenant.  But  this  opinion,  perhaps,  depended 
upon  the  special  provisions  of  the  statute  of  uses  as  to 
rents,  and  upon  the  covenant  being  to  pay  the  rent  to 
the  trustees,  and  not  to  the  cestui  que  use. 

43.  But  even  where  the  grantor  of  a  rent  to  one 
directly  covenants  to  pay  it  to  the  grantee,  &c,  it  is 
doubtful  whether  the  covenant  will  run  with  the  rent  in 
the  hands  of  an  assignee. 

44.  Lord  C.  J.  Holt  was  of  opinion  that  such  a  co-ve 
nant  by  the  grantor  did  run  with  the  rent  in  the  hands 
of  an  assignee  (y),  because  it  was  a  covenant  annexed 
to  the  thing  granted  ;  but  Lord  Ellenborough,  in  the  ease 
of  Milnes  v.  Branch  (~),  said  he  was  inclined  to  think 
that  the  language  of  Lord  Holt  as  to  the  right  of  the 
assignee  of  the  rent  to  have  covenant  was  extrajudicial, 
and  putting  aside  that  dictum,  he  did  not  find  any 
authority  to  warrant  the  position  that  the  covenant 
runs  with  the  rent.  He  did  not  see  how  the  analogy, 
as  it  regarded  covenants  which  run  with  the  land,  was 
to  be  applied;  unless  it  be  shown  that  this  (the  rent) 
was  land,  it  might  as  well  be  applied  to  any  covenant 

(*)  1  Mod.  22.3;  2  Mod.  138;  (y)  Brewster  v.  Kidgell,  12  Mod. 
the  latter  the  host  report.  166. 

(:)  5  Mau.  &  Selw.  411. 

VOL.  II.  I     I 
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respecting  a  matter  merely  personal.   There  was  another 
point  in  the  case,  to  which  we  have  before  adverted,  upon 
which  the  only  other  Judge  (Mr.  Justice  Bayley),  who 
gave  reasons,  relied  altogether.     There  appears  to  be 
no  foundation  for  shaking  Holt's  opinion.     The  rent- 
charge  is  an  incorporeal  hereditament,  and  issues  out  of 
the  land,  and  the  land  is  bound  by  it ;  the  covenant, 
therefore,  may  well  run  with  the  rent  in  the  hands  of 
an  assignee ;  the  nature  of  the  subject,  which  savours 
of  the  realty,  altogether  distinguishes  the  case  from  a 
matter  merely  personal.     A  covenant  by  the  lessee  of 
tithes  not  to  allow  any  of  the  farmers  to  have  any  of 
the  tithes,  has  been  held  to  run  with  the  tithes  in  the 
hands  of  an  assignee  so  as  to  bind  him.    The  Court  said 
they  should  consider  whether  there  was  any  difference 
between  lands  and  tithes  as  to  this  matter;  it  was  ob- 
jected that  tithes  were  incorporeal,  and  could  not  endure 
or  support  a  covenant  by  the  lessee  for  him  and  his 
assigns  to  run  with  them,  so  as  to  bind  the  assignee  ;  but 
if,  it  was  added,  we  could  strip  the  mind  of  the  idea  of 
the  matter,  there  seemed  to  be  no  difference  between 
an  inheritance  in  lands  and  an  inheritance  in  tithes  (a). 
And  although,  in  this  case,  the  question  was  as  to  an 
assignee  of  tithes  being  bound  by  a  covenant  entered 
into  by  the  grantee  thereof,   yet  the  principle  is  the 
same  as  though  the  question  were,  whether  the  assignee 
could  take  advantage  of  a  covenant  entered  into  with 
the  grantee : — in  each  case  the  point  turns  upon  the 
subject  of  the  grant  being  such  as  a  covenant  may  run 
with. 

15.  But  the  Court  of  Common  Pleas  in  a  recent  case 
considered,  that  a  covenant  by  the  mortgagor  with  the 
mortgagee  to  pay  the  money  was  a  collateral  one,  and  did 

(a)  Bally  v.  Wells,  3  VVils.  25;  sec  Brewer  v.  Hill,  2  Anstr.  413 
See  this  more  elaborately  explained  in  Wilm.  346. 


COLLATERAL    COVENANTS.  483 

not  run  with  the  land  (b).  The  mortgage  was  for  years, 
created  by  a  conveyance  to  uses,  limiting  the  term  to  the 
seller,  and  subject  to  it  the  fee  to  the  purchaser,  &c.  The 
reasoning  of  the  Court  is,  perhaps,  not  altogether  satis- 
factory, and  the  opinion  was  extrajudicial,  as  the  plaintiff 
really  was  not  assignee,  but  still  such  a  covenant  would 
probably  be  held  to  be  a  personal  one.  It  is  distinguish- 
able from  a  covenant,  like  that  in  Holt's  case,  to  pay  the 
very  thing  granted,  for  here  the  thing  granted  is  the  term 
of  years,  and  the  money,  though  secured  by  it,  is  in  the 
view  of  a  court  of  law  a  collateral  subject — the  payment 
of  it  at  the  time  fixed  would  defeat  instead  of  supporting 
the  estate,  and  a  payment  not  according  to  the  con- 
dition would  be  altogether  inoperative  upon  the  estate 
at  law. 

46.  And  notwithstanding  the  case  of  the  coparceners, 
in  a  modern  ease,  where,  upon  a  sale,  one  of  two  joint- 
tenants  of  a  lease  released  his  share  to  the  other,  and 
the  latter  covenanted  with  the  former  to  pay  the  rent, 
and  perform  the  covenants,  and  indemnify  the  seller 
from  them,  the  Court  of  King's  Bench  delivered  an 
extrajudicial  opinion,  that  this  was  the  purchaser's  own 
express  collateral  covenant,  not  a  covenant  that  ran  with 
the  land  (c). 

47-  And  yet  in  a  case  where  in  a  lease  there  was  an 
implied  covenant  by  the  lessee  of  mines  to  build  a 
smelting  mill,  although  the  lessor  had  not  the  property 
in  the  wastes,  upon  which  the  mill  was  to  be  built,  but 
only  power  to  erect  buildings  on  them  for  working  the 
mines,  and  such  buildings  when  erected  belonged  to 
him,  and  were  removable  by  him,  it  was  held  that  the 
covenant  ran  with  the  land  for  the  benefit  of  the  lessor's 
;i--i<mees.     The  covenant  was  considered  to  tend  to  the 


*»* 


(/>)  Canham  v.  Rust,  8  Taunt.  (c)  Mayor  v.  Steward,  4  Burr 

227.  2439. 
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support  and  maintenance  of  the   thing  demised,    and 
therefore  should  pass  with  the  reversion  (d). 

48.  If  a  man  convey  land  to  another,  reserving  rent, 
&c,  and  grant  a  power  of  distress  over  his  manor  to  the 
same  person,  his  heirs  and  assigns,  in  case  they  shall  be 
distrained  upon  for  more  services,  this  right  will  vest  in 
the  assignee  (e). 

49.  But  if  a  grant  of  an  annuity  is  made  out  of  an 
equitable  interest  under  an  agreement  for  a  lease,  with 
a  power  of  entry,  mortage,  and  sale,  and  a  legal  lease 
is  afterwards  obtained  by  the  grantor,  and  assigned  over 
to  a  stranger,  who  is  not  privy  to  the  covenant,  the 
powers  of  course  cannot  be  enforced  against  him  at  law, 
for  the  interest  which  he  takes  under  the  assignment  sub- 
sequently to  the  grant  is  not  the  same  interest  which 
the  grantors  originally  had  in  the  property.  It  is  an 
interest  newly  created  since  the  grant,  and  the  assignee 
is  not  the  assignee  of  any  estate  in  the  lands  to  which 
the  powers  of  entry,  &c,  can  attach,  and  therefore  the 
assignment  would  be  a  breach  of  a  covenant  to  do  no 
act  to  impeach  the  annuity  (  /'). 

50.  Where  an  under  lease  was  made  by  a  lessee  for 
years,  and  it  was  covenanted  between  the  parties  that, 
during  the  term,  every  month  the  lessee  should  give  an 
account  to  the  lessor  of  the  wine  which  he  sold,  and 
should  pay  to  him  for  every  tun  sold  so  much  money,  the 
better  opinion  of  the  Court,  according  to  the  report,  was, 
that  it  was  not  a  covenant  which  did  go  with  the  land  or 
the  reversion,  but  was  a  collateral  thing,  and  did  not 
pass  by  the  lessor's  assignment  of  his  reversion  (//). 
And  yet  the  payment  was  really  a  rent  measured  by  the 
quantity  of  wine  sold  upon  the  premises. 

(//)  Sampson  v.  Easterby,  9  Barn.  (,/')  Pitt  v.  Williams,  -r>  Ado]. 

v    Cress.  505.  &  Ell.  855. 

<r)   An. .it.  Moo.  179,  pi.  318  (^)Godb.  120;  supra,  pi.  37,  n. 
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5  1 .  Where  the  covenants  are  in  gross  and  do  not  run 
with  the  land,  still  they  are  of  course  binding  on  the 
covenantor  and  his  representatives,  who  may  be  sued 
upon  them  by  the  covenantee  or  his  representatives  (/). 
And  where  the  covenants  entered  into  with  a  purchaser 
arc  covenants  in  gross,  and  he  afterwards  sells,  the 
purchaser  from  him  being  entitled  to  the  benefit  of  the 
former  covenants,  can  compel  him  to  allow  his  name 
to  be  used  for  the  purpose  of  enforcing  the  cove- 
nants (k). 

52.  And  where  upon  a  sale,  because  the  estate  of  the 
covenantor  is  an  equitable  and  not  a  legal  one,  the1 
covenants  for  title  cannot  run  with  the  land,  yet  they 
will  be  deemed  a  contract  for  valuable  consideration 
affecting  the  land,  and  the  covenant  for  further  assur- 
ance will  in  equity  be  enforced  specifically  against  the 
seller,  the  covenantor,  and  his  heir  (/). 


5.'3.  We  have  hitherto  considered  only  in  what  cases 
covenants  will  run  with  the  land  in  the  hands  of 
assignees  of  the  purchaser.  But  questions  often  arise 
how  far  lands  which  remain  in  the  hands  of  a  seller  are 
bound  by  his  covenants  in  the  hands  of  his  assignees(m), 

54.  Where  the  owners  of  land  granted  a  watercourse 
through  it  to  a  man  and  his  heirs,  and  covenanted  for 
themselves,  their  heirs,  and  assigns,  to  cleanse  it,  this 
covenant  was  held  to  bind  the  land  in  the  hands  of  an 
assignee,  for  it  was  a  covenant  that  ran  with  the 
land  (11). 

:>:>.   In  Brewster  r.  Kidgell  (o),  where  upon  a  grant  in 

(?)  Stokes  v.  Russell,    3    Term  (vi)   See    Canliam    v.    Rust,    8 

Rep.  678  ;   1  ii.  Blackst.562.  Taunt.  227  ;  sup.  pi.  45. 

(£)Riddellv.Riddell,7Sim.529  (n)  Holmes  u.  Buckley,   Prec. 

(/)  Spencer   v.   Boyes,     i   Yes.  Cha.  39 ;  1  Eq.  Ca.  Abr.  27,  pi.  4. 

jun.  370.  (o)   1  Lord  Raym.  317;  L2Mod, 
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fee  of  a  rentcharge  out  of  a  manor,  a  question  arose 
whether  a  memorandum  that  it  was  to  be  paid  without 
any  deduction,  was  simply  a  covenant,  or  a  part  of  the 
grant,  and  it  did  not  appear  whether  the  owner  of  the 
land  was  heir  or  assignee,  Lord  C.  J.  Holt  said,  there 
was  another  matter  in  which  he  had  not  consulted  his 
brethren,  and  that  was,  whether  the  owner  of  the  land 
was  obliged  by  the  covenant,  which  was  a  covenant  by 
the  grantor  of  the  rent,  who  was  seised  in  fee  of  the 
manor.  Now,  if  he  was  assignee,  he  (the  C.  J.)  did  not 
think  him  chargeable  in  law,  for  which  he  referred  to  Cook 
v.  Lord  Arundel  (p)  [which  clearly  does  not  support  the 
position] .  He  made  no  doubt  but  that  the  assignee  of 
the  rent  should  have  covenant  against  the  grantor,  be- 
cause it  was  a  covenant  annexed  to  the  thing  granted, 
but  that  that  covenant  should  run  with  the  rent  against 
the  assignee  of  the  land  he  saw  no  reason.  But  it  be- 
came unnecessary  to  decide  this  point,  as  the  other 
Judges  thought  that  the  stipulation  formed  part  of  the 
grant  itself,  and  did  not  operate  as  a  mere  covenant.  The 
ground  of  Holt's  opinion  is  in  one  report  stated  to  be 
that  the  assignee  could  not  be  charged,  because  the 
covenant  did  not  run  with  the  land,  neither  was  it 
annexed  to  the  thing  granted,  and  therefore  he  ought 
to  bring  an  action  against  the  grantor  or  his  heirs,  for 
this  covenant  {lid  not  extend  to  any  thing  or  parcel  of 
the  demise,  but  to  taxes,  which  had  not  existence  at  that 
time,  and  was  for  that  reason  a  personal  covenant,  by 
which  the  heir  might  be  charged  in  respect  of  assets 
descended,  but  not  otherwise  (q). 

56.  The  case  quoted  by  Holt,  of  Cook  v.  Lord  Arun- 

166;    see    Bascawen  v.  Cook,    1      depended  upon  other  grounds. 
Mod.    223,     '2    Mod.   138,    nom.  (/;)  Hard.  87. 

Cook  v.  Hcrle,  which  seems  to  have  (y)  o  Mod.  374, 
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del  (/•),  does  not  bear  him  out.  There  the  plaintiff 
sought  to  discharge  his  own  lands  from,  and  to  make 
the  defendant's  lands  subject  to,  the  payment  of  a  fir- 
farm  rent  on  the  ground  that  the  Duke  of  Norfolk,  who 
formerly  held  the  whole  estate  subject  to  the  rent,  had 
granted  a  portion  of  it  to  one  under  whom  the  plaintiff 
Claimed,  and  covenanted  that  these  lands  should  be  dis- 
charged of  the  rent,  upon  which  covenant  the  plaintiff 
sought  relief,  "  and  would  have  it  taken  to  be  a  real 
covenant,  which  should  run  with  the  land,  and  charge 
the  other  lands  with  the  whole  rent."  But  the  Court 
was  clear  of  opinion  that  it  was  no  more  than  an  ordi- 
nary and  a  personal  covenant,  which  must  charge  the 
heir  only  in  respect  of  assets,  and  not  otherwise,  and 
thereupon  dismissed  the  bill. 

Now,  it  was  no  doubt  clear  that  the  covenant  was  sim- 
ply a  personal  one  :  there  was  no  agreement  to  pay  the 
whole  of  the  rent  out  of  the  remaining  estate  in  the 
Duke's  hands,  nor  does  it  appear  in  what  character  the 
defendant  acquired  the  remaining  estate.  The  case  was 
no  precedent  that  upon  a  grant  of  a  rentcharge  out  of  an 
estate,  a  covenant  to  pay  it  should  not,  like  the  rentcharge 
itself,  be  a  burden  upon  the  estate.  But  unless  the  cha- 
racter of  the  defendant  was  a  protection  to  him,  it  seems 
that  there  was  an  equity  on  the  part  of  the  first  purchaser 
to  throw  the  whole  of  the  rent  upon  the  person  who 
subsequently  claimed  the  residue  of  the  estate  under  the 
Duke.  This  was  decided  a  few  years  afterwards  in  a 
cause  much  contested,  although  upon  points  which  are 
no  longer  doubtful  (s)  ;  where  Sir  Hugh  Middleton, 
having  thirty-six:  shares  in  the  New  River,  contracted 
with  A  to  sell  to  him  fourteen  of  the  shares,  and  co- 

(/•)  Hard.  87.  Cha.  Ca.  173;    Lord  Cornbury  v'. 

(s)  Packhouse   v.  Middleton,    1       Middleton,  ib.  '208. 
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venanted  to  discharge  them  of  a  rent  payable  out  of  the 
whole  to  the  Crown,  and  afterwards  contracted  with  B, 
who  had  notice  of  the  former  contract,  to  sell  to  him  all 
the  shares  ;  and  as  A  obtained  a  decree  in  his  favour 
against  Sir  Hugh  and  B,  the  second  purchaser,  it  wTas 
further  decreed  that  the  plaintiff  should  enjoy  the  four- 
teen shares  discharged  of  the  rent,  and  that  the  other 
twenty-two  shares  should  be  subject  to  A's  indemnity 
therein,  notwithstanding  it  was  insisted  that  Sir  Hugh's 
covenant  to  discharge  the  fourteen  shares  of  those  rents- 
was  merely  personal,  and  did  not  nor  could  charge  the 
whole  rents  upon  the  twenty- two  shares.    And  this  was 
decided  by  the  Lord  Keeper,  assisted  by  three  common- 
law  Judges,  two  of  whom,  with  the  Master  of  the  Rolls, 
concurred  in  the  decree,  and  it  does  not  appear  that  the 
other  Judge  differed  upon  this  point.     And  the  rule  has 
since  been  laid   down  thus   largely :    a  man  seised  of 
estates  A  and  B,  both  subject  to  a  judgment  debt,  settles 
A  for  valuable  consideration  without  noticing  the  judg- 
ment ;  the  judgment  creditor  would  be  compelled  to  go 
against  estate  B,  and  the  persons  claiming  under  the 
settlement  would  be  entitled  to  have  the  settled  estate 
exonerated  at  the  expense  of  the  unsettled  estate :  the 
judgment  binds  both,  and  where  there  is  a  settlement 
of  part    of  an  estate,   as    if  free  from    incumbrances, 
equity  will  throw  the  whole  on  the  unsettled  part,  which 
still  belongs  to  the  original  owner.     If  there  is  a  cove- 
nant that  the  estate  is  free  from  incumbrances,  or  even 
a  mere  declaration  that  the  estate  was  free  from  incum- 
brances, there  can  be  no  doubt  that  such  a  declaration 
would  throw  the  incumbrances  on  the  unsettled  estates. 
A  covenant  of  this  nature  is  enforced  by  equity,  not  by 
giving  damages,  because  equity  does  not  give  damages, 
but  by  specifically  doing  that  which  ought  to  be  done. 
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By  such  a   covenant  therefore  the  judgment  would  be 
thrown  altogether  on  the  unsettled  estate  (/). 

o/.  But  to  return  from  this  digression.  Wilmot,  C.  J., 
in  Bally  v.  Wells  (u),  considered  Holt's  opinion  wrong, 
although  he  did  not  state  the  opinions  of  the  Court  with 
accuracy  ;  he  said,  according  to  the  note  which  contains 
the  heads  of  his  judgment,  "  Grant  of  rentcharge  and 
covenant  for  enjoyment  free  from  taxes :  the  question 
was,  if  it  follow  the  land  into  the  hands  of  assignee. 
Holt  in  Salk.  thought  not,  and  Lord  Raymond  with  three 
Judges  were  of  a  different  opinion  against  Holt;  and 
this  is  the  better  opinion,  if  notice  of  the  covenant  repel 
the  right  of  deducting  the  taxes ;  and  the  case  of  the 
covenant  to  acquit  of  suit  from  one  parcener  to  another, 
is  in  point  in  support  of  it." 

58.  In  Roach  v.  Wadham  (<*■),  where,  as  we  have  seen, 
the  second  purchaser  was  held  to  take  under  the  appoint- 
ment, and  consequently  did  not  take  the  estate  of  the 
first  purchaser,  and  therefore  was  held  not  to  be  bound 
as  assignee  by  the  covenant  to  pay  the  rent  entered  into 
by  the  first  purchaser,  the  counsel  and  the  Court  were 
of  opinion,  that  a  covenant  by  a  purchaser  of  the  land 
to  pay  an  annuity  granted  and  secured  out  of  the  land 
to  the  seller,  would  run  with  the  land  so  as  to  bind  the 
assignee  of  the  land  in  covenant  at  law. 

59.  The  real  property  commissioners  observe  (y), 
with  reference  to  this  case,  that  whether  the  burthen  of 
such  covenants  runs  with  the  land,  so  that  an  action  of 
covenant  at  law  can  be  maintained  against  an  alienee, 
seems  to  have  been  lately  questioned.  It  has,  they  add, 
sometimes  been  considered  to  depend  on  privity  of 
estate,  that  is,  on  the  party  sought  to  be  charged  having 

(t)   Averall   v.  Wade,   Rep.   t.  (x)  G  East.  281). 

Sugcl.  259,  260.  (y)  Third  Report,  p.  53. 

(w)  Wilm.  349. 
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or  not  having  the  estate  of  the  covenantor.  They  then 
refer  to  the  case  of  Roach  v.  Wadham,  and  observe,  that 
the  Court  must  in  that  case  have  considered  this  dis- 
tinction as  influencing  their  decision,  for  they  suffered  it 
to  be  argued  at  great  length,  which  would  have  been 
unnecessary  if  the  action  would  not  lie,  even  supposing 
the  defendant  to  have  had  the  estate  of  the  covenantor. 
They  conclude,  that  it  is  certain,  that  the  rule  of  law  as 
to  this  point  is  not  very  clearly  laid  down  by  the  old  text 
books,  and  it  may  have  been  the  intention  of  the  judges 
in  Spencer's  case,  and  other  authorities,  to  confine  the 
rule  to  covenants  entered  into  by  lessees.  There  is, 
they  add,  no  doubt,  ground  for  distinction  between  co- 
venants by  lessees  and  covenants  by  the  owners  of  the 
fee. 

60.  These  observations  hardly  do  justice  to  the  opinion 
of  the  Court  in  Roach  v.  Wadham,  where  both  the  bar 
and  the  bench  treated  it  as  clear,  that  the  action  would 
lie  if  the  defendant  was  assignee.  Mr.  Abbott,  for  the 
defendant,  contended  that  the  deeds  operated  as  an  exe- 
cution of  the  power,  and  not  as  a  conveyance  of  the 
interest,  and  that  the  covenant  for  the  payment  of  the 
rent  did  not  pass  [that  is  run]  with  the  estate ;  he  then 
argued  the  question  upon  the  power,  and  added,  that 
though  if  it  were  considered  as  a  conveyance  by  the 
releasee  with  the  consent  of  the  first  purchaser,  still  the 
defendant  would  not  be  chargeable  in  this  action,  because 
he  was  not  sued  as  the  assignee  of the  first  purchaser.  Not 
a  word  escaped  him  as  to  the  non-liability  of  the  defen- 
dant to  the  action  if  he  did  take  the  estate  of  the  first 
purchaser,  and  yet  that  would  at  once  have  settled  the 
question.  Lord  Ellenborough,  who  delivered  the  opinion 
of  the  Coiu%  that  the  second  purchaser  took  under  the 
power,  adverted  to  covenants  entered  into  by  the  second 
purchaser  with  the  first  purchaser,  to  pay  the  rent  and 
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indemnify  the  latter  from  it,  and  observed,  that  the 
covenants  in  the  deed  of  conveyance  to  the  second  pur- 
chaser did  not  appear  to  the  Court  at  all  to  militate 
with  their  construction,  for  had  it  been  the  intention  of 
the  parties  that  the  second  purchaser  should  take  as 
assignee  of  the  first,  such  covenant  on  the  part  of  the 
latter  would  have  been  less  necessary  than  if  he  were 
intended  to  take  as  appointee,  for  in  the  former  case,  the 
first  purchaser  would  have  had  some  security  that  he 
would  not  be  called  upon  to  pay  this  rent,  arising  from 
the  circumstance  of  the  second  purchaser's  being  liable  to 
be  sued  by  the  original  vendor.  But  he  added,  that 
whether  the  conveyance  were  intended  to  operate  in  the 
one  way  or  the  other,  these  covenants  were  fit  and  pro- 
per for  the  security  of  the  first  purchaser,  for  if  the 
second  purchaser  were  the  assignee,  and  liable  to  be  sued 
in  covenant,  the  original  vendor,  if  the  second  purchaser 
did  not  pay  the  rent,  might  sue  the  first  purchaser  on 
his  covenant  to  pay  it,  and  in  that  case  the  second  pur- 
chaser's covenant  was  proper  for  the  first  purchaser's 
indemnity  ;  and  if  the  second  purchaser  were  not  liable 
to  be  sued  by  the  original  vendor,  and  it  was  neverthe- 
less the  intention  of  the  parties  that  the  second  pur- 
chaser should  pay  the  rent,  a  covenant  from  him  to  the 
first  purchaser  to  pay  such  rent,  and  to  indemnity  the 
first  purchaser  therefrom,  became  the  more  necessary. 

These  quotations  prove  that  the  Court  had  the  point 
distinctly  under  their  consideration,  and  entertained  a 
char  opinion  upon  it. 

61.  The  observation  of  the  commissioners  before 
quoted,  that  this  question  has  sometimes  been  considered 
to  depend  on  privity  of  estate,  may  perhaps  mislead  the 
student,  for  the  only  question  is,  whether,  where  the 
assignee  is  in  in  privity  of  estate,  he  is  bound  by  the 
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covenant ;  if  there  is  no  such  privity,  it  is  not  denied  by 
any  that  he  is  not  chargeable  in  such  an  action. 

62.  Upon  the  whole  it  is  submitted,  that  covenants 
like  those  in  Brewster  v.  Kidgell  ought  to  be  held  to 
run  in  both  directions ;  with  the  rent  or  interest  carved 
out  of  or  charged  upon  it  in  the  hands  of  the  assignee, 
so  as  to  enable  him  to  sue  upon  them ;  with  the  land 
itself  in  the  hands  of  the  assignee,  so  as  to  render  him 
liable  to  be  sued  upon  it. 

63.  We  have  already  considered  whether  a  covenant 
to  produce  deeds  runs  in  both  directions  (z). 


64.  There  are,  the  real  property  commissioners  ob- 
serve, some  other  covenants  sometimes  entered  into  by 
owners  of  land ;  such  as  covenants  entered  into  by  the 
owners  of  particular  land  with  the  owners  of  other  neigh- 
bouring or  adjoining  land,  that  the  former  shall  not  be 
built  upon  or  planted,  or  so  as  to  impose  other  restric- 
tions upon  the  mode  of  enjoyment  of  land  in  favour  of 
persons  taking  no  property  in  such  land.  The  commis- 
sioners (a)  state  two  doubts  which  have  arisen  upon  such 
covenants ;  first,  whether  they  would  rim  with  the  land 
so  as  to  bind  all  successive  owners  of  it  ?  Judged  by 
the  usual  rule  (and  supposing  the  rule  to  be  applicable), 
they  add,  perhaps  this  doubt  may  be  thought  to  be 
unfounded,  for  they  relate  directly  and  immediately  to 
the  land.  They  state  that  they  are  not  aware  of  any  in- 
stance in  which  an  action  at  law  upon  such  a  covenant 
lias  been  brought  against  an  assignee  of  the  land.  In  a 
few  cases,  they  add,  the  subject  has  been  brought  before 
courts  of  equity  by  suit  against  an  assignee  of  the  land  ; 

(~)  Supra,  p.  124.  («)  Third  Report,  54- 
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in  some  of  those  cases  the  Court  has  refused  to  interfere 
by  way  of  injunction,  but  the  validity  of  the  covenant, 
or  its  binding  the  assignee,  has  never  been  negatived 
by  decision.  This,  I  may  observe,  is  stating  the  case 
too  negatively ;  for  in  such  cases  as  I  have  known  arise, 
the  right  to  equitable  relief  has  never  been  doubted,  but 
the  question  has  been  only,  whether  the  plaintiff  has, 
by  his  own  conduct,  prevented  his  claim  to  relief :  the 
right  to  equitable  relief,  at  least,  is  clear  ;  for,  assuming 
the  contract  to  be  a  valid  one,  it  binds  the  land  in  the 
view  of  a  court  of  equity,  and  a  specific  performance  of 
it  will  be  enforced,  or,  what  amounts  to  the  same  thing, 
the  owner  of  the  land  will  be  enjoined  from  committing 
a  breach  of  the  covenant. 

66.  The  other  doubt  adverted  to  by  the  commis- 
sioners is,  whether  covenants  of  this  description  (and 
still  more,  trusts  for  the  same  purpose)  are  not  open  to 
the  objection  of  creating  a  perpetuity  ?  The  argument 
is,  that  the  doctrine  of  perpetuity  is  not  confined  to  a 
restriction  or  alienation,  but  that  it  applies  to  every  pro- 
vision or  engagement  the  effect  of  which  may  be  to 
impede  the  free  circulation  of  property  in  land ;  and 
they  contend,  that  in  order  to  secure  that  freedom  of 
alienation,  land  ought  not  to  be  capable  of  being  sub- 
jected to  any  burthen  or  interest  which  the  owner  of 
the  fee  cannot  discharge  it  from  within  the  period  of 
perpetuity,  except  rents,  rights  of  way,  light,  and  water, 
and  other  easements  now  acknowledged  by  the  law. 
They  observe,  that  they  are  not  aware  that  this  subject 
has  ever  been  discussed  in  any  court. 

But  there  have  been  many  cases  in  which  the  objec- 
tion might  have  been  raised,  although  it  was  not,  which 
is  an  argument  against  it.  The  law  of  perpetuity  has 
never  been  so  propounded  as  to  go  beyond  the  power  of 
alienation.     There  is  no  objection,  in  point  of  law,  to 
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the  owner  of  an  area  surrounded  by  houses,  contracting 
that  it  shall  never  be  built  upon  ;  it  does  not  affect  the 
power  of  alienation,  nor  the  right  of  enjoyment ;  the 
former  wholly  prevails,  and  so  does  the  latter,  in  the 
several  parties,  accord ing  to  the  contract.  Rights  of 
way,  for  example,  show  that  the  law  allows  one  man's 
land  to  be  perpetually  burdened  with  an  easement  in 
favour  of  another,  so  that  he  never  can  build  upon  the 
spot,  or  do  any  act  which  will  interfere  with  the  right  of 
way.  It  is  begging  the  question  to  say  that  this  and 
the  like  cases  are  exceptions.  Thej/  are  authorised  by 
the  law,  and  the  privileges  under  discussion  are  of  a 
like  nature  ;  so  little,  indeed,  is  the  supposed  doctrine 
recognised  by  the  law,  that  the  law  itself,  independently 
of  contract,  prevents  a  man  from  altering  his  house, 
for  example,  where  it  would  obscure  the  light  which  his 
neighbour  has  for  a  given  period  enjoyed. 

67.  In  a  late  case  (b),  in  which  this  question  was 
raised,  the  opinion  of  the  Court  was  against  it.  The 
Lord  Chancellor  considered  that  where  the  restraint  is 
made  in  favour  of  a  person  who  may  release  it,  there  is 
no  tendency  towards  perpetuity.  Thus  admitting  that 
the  owners  of  an  estate  could  no  more  be  restrained 
perpetually  from  cultivating  it  by  supplies  derived  from 
any  but  one  market,  or  from  selling  its  produce  at  any 
but  that  market,  than  they  could  be  restrained  from 
selling  the  estate ;  and  admitting  that  the  one  would 
be  as  much  a  breach  of  the  rule  against  perpetuity  as 
the  other,  it  would  be  no  such  violation,  nor  would  it 
in  any  way  defraud  that  rule,  if  the  owner  of  the  estate 
were  restrained  from  buying  and  selling  at  any  market 
save  that  belonging  to  a  certain  party  entitled  by  grant 
or  by  covenant  to  the  privilege,  and  which  he  might  at 

(£)  Keppcll  v.  Bailey,  2  Myl.  &  Kce.  517, 
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his  pleasure  vary  or  extinguish.  And  the  legal  exist- 
ence of  rights  of  way  and  other  easements  and  rents 
was  relied  upon. 

68.  Where  a  man  leased  part  of  his  estate  for  years, 
and  covenanted  that  if  he,  his  heirs,  or  assigns  should, 
during  the  term,  have  an  advantageous  offer  for  an  ad- 
joining piece  of  freehold  land,  he  would  give  the  lessee, 
his  executors,  administrators,  or  assigns  a  right  of  pre- 
emption, it  was  said  arguendo  by  the  counsel  of  the 
lessor,  and  the  purchaser  under  him,  that  it  might  be 
admitted,  that  although  the  assignee  of  the  lessor  was 
named,  it  did  not  run  with  the  land  demised,  according 
to  the  case  of  the  Mayor  of  Congleton  v.  Patteson  (I), 
because  it  was  to  do  a  thing  collateral  to  the  demised  pre- 
mises ;  and  the  reporter  adds,  "  ace.  per  curiam"  (II.) 
This  is  not'accurate,  for  what  must  have  been  intended  to 
be  said  was,  that  although  the  assignee  of  the  lessor  was 
named,  it  did  not  run  with  the  land  not  demised,  so  as 
to  bind  his  assignee ;  it  was  not  necessary  to  decide 
the  point,  nor  was  it  argued,  but  the  opinion  of  the 
Court  appears  to  be  correct  (b). 

(59.  So,  if  the  case  had  been  reversed,  and  the  lessee 
had  covenanted  to  give  pre-emption  of  other  lands  to 
the  lessor,  it  follows  that  the  assignee  of  the  lessee, 
although  also  owner  of  the  other  land,  would  not  have 
been  bound  by  the  covenant  (c). 

70.  An  agreement  by  owners  of  land  to  contribute  to 

(//)     Collison    v.    Lettsoni,    6  (c)    Per    Lord    Brougham,    C. 

Taunt.  224.  2  Myl.  &  Kec.  544. 

(I)  10  East,  130  ;  the  covenant  there  in  a  lease  was  not  to  hire  any 
persons  to  work  in  the  mill  which  the  lessee  was  at  liberty  to  build,  who 
were  settled  in  other  parishes,  without  a  parish  certificate. 

(II)  This  is  represented  as  a  decision  in  Keppcll  v.  Bailey,  and  the 
counsel  of  the  plaintiff  is  said  to  have  abandoned  the  ground  that  the 
covenant  ran  with  the  land,  2  Myl.  &  Kee.  f>44,  but  this  is  not  correct. 
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the  expense  of  a  suit  for  establishing  a  modus  is,  of 
course,  not  a  covenant  which  runs  with  the  land,  and 
therefore,  if  they  sell  their  estates,  the  liability  would 
not  fall  upon  the  purchaser  (d). 

71.  In  Collins  v.  Plumb  (e),  where  the  vendor  was 
possessed  of  some  water-works,  and  was  seised  of  a  free- 
hold house  with  a  well,  and  conveyed  the  house  and 
well  to  a  purchaser  in  fee,  who  covenanted  for  himself, 
his  heirs,  and  assigns,  not  to  sell  the  water  from  the 
well  to  the  injury  of  the  proprietors  of  the  water-works, 
their  heirs,  executors,  administrators,  and  assigns,  Lord 
Eldon,  without  giving  any  opinion  whether  the  covenant 
ran  with  the  land,  refused  to  interfere  to  uphold  the 
covenant,  because,  in  every  instance,  the  question  would 
be  for  a  jury,  whether  the  act  was  done  to  the  injury  of 
the  water-works ;  as  therefore  the  seller  had  thought 
proper  not  to  reserve  the  well,  but  to  rest  upon  the 
covenant,  there  was  the  covenant,  and  the  parties  must 
make  what  they  could  of  it. 

72.  In  the  British  Museum  case  (/),  where  the  Duke 
of  Bedford  sought  to  restrain  the  Museum  trustees  from 
building  northwards  to  the  British  Museum,  it  appeared 
that  in  a  conveyance  by  Lady  Rachael  Russell  and  her 
trustees  to  Ralph  Montagu,  of  upwards  of  seven  acres 
of  ground  upon  part  of  which  Montagu  House  was 
afterwards  built,  and  which  was  next  to  Southampton 
House,  belonging  also  to  Lady  Rachael,  and  afterwards 
called  Bedford  House,  a  rent  of  5  /.  was  reserved  to 
Lady  Rachael  (who  had  only  the  equitable  estate)  in  fee ; 
and  there  was  a  covenant  by  Ralph  Montagu,  not  witli 
the  trustees  who  had  conveyed  the  legal  estate  to  him, 
but  with  Lady  Rachael,  who  had  the  equitable  estate,  her 

(d)  Stone  v.  Yea,  .Jac.  434.  (/)  App.  No.  23;  the  rase  be- 

(e)  10  Ves.  jun.  454.  fore  the  L.  C.  is  reported,  2  Myl.  & 

Kee.  552. 
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heirs  and  assigns,  that  he  would  only  erect  a  mansion 
with  offices  on  the  land  conveyed  to  him,  and  would 
not  erect  any  building  on  the  outermost  wall  of  the 
ground  northward,  next  to  a  field  there,  and  a  rent  of 
3  /.  a  day  was  reserved  to  Lady  Rachael,  her  heirs  and 
assigns,  in  case  Ralph  Montagu,  his  heirs  or  assigns 
should  erect  any  buildings  on  the  north  end  of  the 
ground  which  should  extend  northward  beyond  the 
range  and  building  of  Southampton  House,  except  a 
summer-house,  &c.  The  Duke  of  Bedford  was  entitled 
to  the  rent,  and  Southampton  (Bedford)  House  by  pur- 
chase. 

The  Vice-Chancellor  said,  that  the  policy  of  the  law 
of  England  does  not  allow  that  the  owner  of  land,  when 
he  thinks  fit  to  part  with  it,  is  to  impose  any  captious 
restraint  upon  the  lawful  enjoyment  of  the  land,  and 
those  who  seek  to  enforce  a  covenant  which  affects  to 
restrain  a  particular  lawful  use  and  enjoyment  of  land 
must,  according  to  the  acknowledged  principle  of  the 
law  of  England,  show  that  they  have  some  interest  in 
that  restraint,  and  that  it  is  not  for  a  captious  and 
arbitrary  purpose.  The  covenant  was  in  terms  made 
with  Lady  Pvachael  Russell,  and  her  heirs  and  assigns 
simply.  In  terms  therefore,  it  was  a  mere  personal 
covenant.  The  learned  Judge  then  proceeded  to  inquire 
whether  the  Duke  of  Bedford,  who  was  then  entitled  to 
the  rent  of  5/.  a  year,  and  to  the  adjoining  estate, 
would  be  damnified  by  the  buildings  proposed  to  be  built, 
observing,  that  if  lie  was  entitled  to  an  action  at  law  for 
damages,  he  was  necessarily  entitled  to  the  injunction 
of  the  Court  to  restrain  the  breach  of  the  covenant. 

He  then  observed,  that  it  was  said  that  the  covenant 
was  not  intended  to  further  secure  the  rent  of  .">  /.,  but 
for  the  purpose  of  preventing  such  a  use  of  this  kind  as 
should  tend  to  diminish  either  the  valuable  or  pleasur- 

VOL.   II.  K    K 
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able  enjoyment  of  the  adjoining  estate,  and  that  the 
law  will  permit  those  restraints,  so  that  I,  who  am  pos- 
sessed of  a  particular  property  of  which  I  have  the 
personal  enjoyment,  have  a  right  so  to  deal  with  land 
which  belonged  to  me,  and  is  contiguous  to  mine,  so 
as  to  restrain  any  use  which  may  tend  either  to  diminish 
the  pleasure  or  the  profit  of  the  land  which  I  retain. 
The  learned  Judge  expressed  his  opinion,  that  if  the 
deed  did  afford  evidence  of  such  an  intention,  there  was 
a  clear  remedy  at  law  against  the  act  which  was  then 
sought  to  be  enforced,  and,  as  he  before  observed,  a 
clear  remedy  in  a  court  of  equity  by  way  of  injunction 
to  restrain  the  commission  of  that  act.  That,  therefore, 
was  the  question.  If  a  court  of  law  declared  that  the 
deed  afforded  no  evidence  of  such  an  agreement,  equity 
could  not  collect  such  an  intention.  A  court  of  equity 
in  the  construction  of  such  an  agreement  must  follow 
the  law.  He  therefore  determined  to  send  the  case  to 
law,  to  determine  what  the  intention  really  was  ;  but 
he  would  relieve  the  parties  from  any  disability  or 
obstruction  they  might  receive  in  a  court  of  law  in  re- 
spect of  the  form  of  the  covenant. 

73.  It  was  said  in  arguing  the  appeal,  that  the  Vice- 
Chancellor  was  of  opinion  that  the  covenant  did  not 
run  with  the  land,  which  was  not  granted  to  Montagu. 
But  he  does  not  appear  to  have  expressed  any  opinion 
upon  the  abstract  point.  His  judgment,  which  no 
doubt  is  imperfectly  given,  is  not  very  distinct.  Two 
things  were  clear;  the  one,  that  the  parties  intended 
the  covenant  to  secure  not  the  rent,  but  the  enjoyment 
of  the  open  space  by  the  owners  of  the  adjoining  estate, — 
this  appeared  on  the  face  of  the  instrument ;  the  other, 
a  point  of  law,  that  the  covenant  could  not  run  with 
the  land,  because  it  was  entered  into  with  a  stranger  to 
the  land,  that  is,  with  the  cestui  que  trust,  and  not  with 
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the  legal  owners,  the  trustees.  But  the  V.  C.  was  of 
opinion,  that  if  the  intention  was  established,  the  cove- 
nant was  a  legal  binding  one,  and  could  be  enforced  at 
law  and  in  equity ;  and  he  considered  it  indifferent  in 
equity,  as  in  truth  it  was,  that  the  covenant  did  not  run 
with  the  land  at  law,  and  he  meant  so  to  shape  the  case 
as  to  show  a  legal  remedy  if  the  intention  were  esta- 
blished. This  seems  rather  to  prove,  that  in  his  opinion 
the  covenant  would  have  run  with  the  land  if  it  had 
been  entered  into  with  the  trustees  of  the  legal  fee. 

74.  The  case  came  before  Lord  Eldon  upon  appeal, 
and  he  called  to  his  assistance  the  Master  of  the  Rolls  (g), 
and  they,  without  determining  whether  the  covenant 
could  be  enforced  at  law,  but  assuming  that ,  it  could, 
held,  that  as  the  Duke  of  Bedford  had  surrounded  Mon- 
tagu House  by  buildings,  the  agreement  no  longer 
applied  to  the  subjects  as  they  existed,  or  if  it  did,  it 
would  be  inequitable  to  enforce  it,  and  therefore  the 
Duke  should  be  left  to  any  remedy  he  had  at  law. 

It  was  observed  by  the  Court  in  Keppell  v.  Bailey, 
that  in  the  above  case,  Lord  Eldon  carefully  guarded 
against  being  supposed  to  give  any  opinion  on  the  ques- 
tion whether  the  covenant  ran  with  the  land  ;  but  the 
Lord  Chancellor  added,  he  had  reason  to  believe  that 
upon  the  question  whether  the  covenant  ran  with  the 
land,  the  opinion  of  at  least  some  of  the  common  law 
judges  was  in  the  negative  (/<).  No  such  opinion,  how- 
ever, could  have  been  expressed  from  a  judicial  view  of 
the  case,  because  although  a  case  was  directed  by  the 
V.  C,  it  was  stopped  by  Lord  Eldon,  and  the  bill  was 
dismissed,  so  that  the  case  never  reached  a  court  of 
law. 

75.  In  a  case  not  reported,  and  of  which   I  have  not 

(u)  2  Myl.  &  Kee.  552.  (//)  2  Myl.  cV   Kee.  545. 
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any  note,  but  in  which  I  was  counsel,  the  case,  writing 
from  recollection,  arose  in  regard  to  some  of  the  houses 
on  the  east  side  of  the  Old  Steyne  at  Brighton,  the 
owner  of  which  claimed  to  be  entitled  under  the  cove- 
nant from  a  former  owner  to  have  certain  ground  behind 
those  houses,  and  which  fronted  south  on  St.  James's- 
street,  and  which  had  become  vested  in  assignees  of  the 
covenantor,  remain  unbuilt  upon,  and  the  bill  was  for  an 
injunction  to  restrain  the  further  erection  of  houses  then 
considerably  advanced  from  being  finished.  Lord  Eldon 
refused  the  injunction  on  the  ground  that  the  plaintiffs 
came  too  late,  as  they  were  aware  from  the  first  that  the 
houses  were  being  erected,  but  no  doubt  was  entertained 
of  the  power  of  the  Court  to  enforce  such  a  covenant  by 
injunction,  and  either  an  injunction  was  granted  against 
erecting  any  building  on  the  remaining  frontage,  or  the 
parties  acquiesced  in  the  opinion  expressed,  and  desisted 
from  doing  so,  and  the  ground,  when  I  last  saw  it,  was 
still  unbuilt  upon,  although  it  had  been  intended  before 
the  bill  was  filed  to  cover  the  whole  of  the  frontage  with 
houses. 

76.  In  the  late  case  of  Keppellr.  Bailey  (i),  the  opinion 
of  the  Court  was  expressed  against  such  a  covenant  run- 
ning with  the  land  at  law,  and  also  against  the  liability 
of  an  assignee  to  the  covenant  in  equity,  although  he 
bought  with  notice  of  the  covenant,  but  the  judgment 
depended  upon  other  points. 

In  that  case,  the  owners  of  several  distinct  iron  works 
joined  with  other  persons  in  forming  a  railway,  and  seve- 
rally engaged  that  they  and  their  assigns  would  take  all 
the-  limestone  used  in  their  works  from  a  certain  quarry 
(to  which  they  were;  allowed  to  resort),  and  carry  it,  and 
also  the   ironstone  from  their  mines  to   their  furnaces 

(«)  2  Myl.  &  Kee.  517. 
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along  the  railway,  paying  a  certain  tonnage  ;  and  the 
partnership  deed  of  the  railway  recited  that  the  strangers 
joined  in  the  scheme  in  consideration  of  these  benefits. 
The  owners  of  one  of  the  iron  works  sold  them  to  a  pur- 
chaser with  notice  of  the  covenant,  and  upon  an  appli- 
cation for  an  injunction,  it  was  held,  that  he  was  not 
bound  by  the  covenant. 

It  was  considered  to  be  the  case  of  mere  strangers ; 
it  was  a  covenant  by  the  owner  of  a  messuage  and  land, 
with  the  owner  of  a  neighbouring  limework  and  rail- 
road, that  he,  and  his  executors  and  assigns,  would 
always  use  that  limework  and  railroad  for  making  iron 
at,  and  carrying  it  from  such  messuage.  It  was  further 
considered,  that  although  there  was  no  mischief  in  men 
binding  themselves  and  their  representatives,  that  is, 
their  assets,  real  and  personal,  to  answer  in  damages 
for  such  obligations,  yet  great  mischief  would  arise  if 
parties  were  allowed  to  invent  new  modes  of  holding 
and  enjoying  real  property,  and  to  impress  upon  their 
lands  a  peculiar  character  which  should  follow  them 
into  all  hands  however  remote.  If  one  man  may  bind 
his  messuage  to  take  lime  from  a  particular  kiln,  another 
may  bind  his  to  take  coals  from  a  particular  pit,  besides 
many  other  restraints  infinite  in  variety.  Even  in  cases 
of  leases,  collateral  covenants  do  not  run  with  the  land ; 
will  the  law,  it  was  asked,  recognise  the  devoting  a 
house  to  this  or  that  trade,  and  impressing  upon  it,  into 
whose  hands  soever  it  may  come,  the  obligation  to  carry 
on  the  trade  for  the  benefit  of  the  other  property  of  the 
party  covenantee  to  whom  the  house  originally  belonged? 
The  law  cannot  do  so  without  sanctioning  the  creation 
of  a  new  species  of  tenure  by  means  of  such  covenants  ; 
and  after  examining  the  cases  particularly  upon  leases, 
the  Court  concluded,  that  even  in  the  case  of  a  lease 
the  authorities  were  adverse  to  such  a  covenant  being- 
is  k  3 
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real  and  inherent  even  in  that  case  of  privity,  hut  that 
where  no  such  privity  could  be  pretended  to  exist  as  in 
the  present  instance,  the  covenant  was  plainly  collateral, 
and  bound  not  the  assignee. 

77.  It  was  not  necessary,  in  order  to  arrive  at  this 
conclusion,  to  decide  upon  the  validity  of  such  cove- 
nants with  reference  to  their  object:  they  might  be  per- 
fectly valid,  and  yet  not  bind  the  estate  in  the  hands  of 
the  assignee.  The  general  doctrine  laid  down  in  this 
case  cannot  be  relied  upon ;  it  is  altogether  new,  and  if 
it  were  to  be  acted  upon,  such  an  agreement  as  that  in 
Keppell  v.  Bailey  could  not  be  enforced  in  equity  even 
between  the  parties,  because  it  ought,  according  to  the 
opinion  expressed,  bind  only  to  the  extent  of  damages ; 
and  if  the  purpose  was  unlawful,  or  had  a  tendency 
opposed  to  public  policy,  of  course  it  could  not  be 
enforced  in  equity,  even  between  the  parties  themselves  ; 
and  yet  (if  there  had  been  no  other  objection)  it  would 
have  been  an  ordinary  equity  to  have  granted  an  injunc- 
tion at  the  suit  of  either  party  in  Keppell  v.  Bailey  to 
enforce  the  covenant.  The  learned  Judge  thought  the 
objection  that  it  tended  to  a  perpetuity  did  not  exist 
upon  general  grounds,  but  his  subsequent  opinion  ren- 
dered it  unnecessary  to  consider  that  point,  for  if  the 
covenant  did  not  in  any  manner  affect  the  land,  the 
question  did  not  arise.  It  is  better  not  to  lay  down 
any  universal  principle  upon  this  point.  Equity,  as  Lord 
Nottingham  said  upon  another  occasion,  will  know 
when  to  stop  where  the  mischief  is  apparent.  It  is 
abundantly  proved  that  equity  will  not  interfere  where 
there  would  be  no  damage  to  the  plaintiff,  or  where  the 
change  of  circumstances  would  render  it  inequitable  to 
do  so.  There  is  no  danger  of  inconvenience  arising 
from  the  tenures  of  property  by  the  cautious  adminis- 
tration in  these  cases  of  equitable  relief. 
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78.  But  the  Court,  in  holding  that  the  obligation  was 
not  merely  collateral,  but  that  it  was  illegal  as  regarded 
the  land,  had  in  view  the  next  point  to  which  its  atten- 
tion was  directed ;  viz.  Whether  the  purchaser,  with 
notice,  was  bound  by  the  covenant  in  equity  ? 

The  Court  observed,  that  the  knowledge  by  an  assig- 
nee of  an  estate  that  his  assignor  had  assumed  to  bind 
others  than  the  law  authorises  him  to  affect  by  his  con- 
tracts,— had  attempted  to  create  a  real  burthen  upon  pro- 
perty which  is  inconsistent  with  the  nature  of  that 
property,  and  unknown  to  the  principles  of  the  law, 
cannot  bind  such  assignee  by  affecting  his  conscience. 
If  it  did,  then  the  illegality  would  be  of  no  consequence, 
and  the  Court  would  be  occupied  in  compelling  persons, 
by  way  of  injunction  and  decree,  to  perforin  covenants 
which  the  law  repudiated,  and  for  the  breach  of  which 
no  damages  could  ever  be  recovered.  A  case  like  this, 
it  was  said,  bears  no  analogy  to  the  ordinary  case  of  a 
purchase  without  notice  of  a  prior  agreement  by  the  ven- 
dor to  sell  the  premises  to  another.  Such  a  purchaser  has 
done  an  unconscientious  act,  or  at  least  made  himself 
accessary  to  the  unconscientious  act  of  his  vendor  in  sell- 
ing another  man's  property,  and  therefore  his  bargain 
cannot  protect  him  against  the  prior  claim,  but  that  of 
which  he  there  had  notice  was  the  legal  and  valid  act 
of  the  vendor ;  whereas  that  of  which  the  assignees  in 
this  case  had  notice  was  their  assignors  covenant 
affecting  to  bind  the  land  on  which  by  law  it  could  not 
operate.  Observe,  it  was  said,  how  this  would  apply  to 
all  assignments  of  leaseholds.  Every  assignee  of  a  lease 
has  notice  of  the  lessee's  covenants,  consequently  no 
covenant,  how  absurd  soever,  could  be  made  by  a  lessee 
that  would  not  of  necessity  run  with  the  land  in  equity, 
into  whose  hands  soever  the  land  might  come ;  and  all 
the  decisions  that  have  been  made  by  the  Courts  with 
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respect  to  such  covenants  being  collateral  or  in  gross, 
would  be  of  no  avail,  because,  thougli  no  damages  could 
be  recovered  for  breach  of  them,  yet  the  performance 
of  them  could  be  enforced  against  every  assignee  of  the 
term  as  a  party  necessarily  fixed  with  notice.  So  a  per- 
son who  had  conveyed  land,  and  subjected  it  to  cove- 
nants in  the  hands  of  his  vendee,  could  at  once  make 
sure  of  his  burthens,  following  it  into  the  hands  of  all 
holders  to  whom  it  might  pass,  by  taking  the  precaution 
of  notifying  the  covenant  in  some  effectual  though  easy 
manner,  as  by  publication  in  some  place  near  the  pre- 
mises, where  the  purchaser  must  needs  observe  the  an- 
nouncement (I).  The  Court  of  Chancery,  it  was  added, 
will  never  interfere  by  way  of  injunction,  or  in  any  other 
manner,  to  enforce  such  covenants,  when  satisfied  that 
they  could  receive  no  support  or  countenance  at  law. 

79.  Now  the  distinction  is  not  distinctly  kept  in  view, 
that  the  Court  itself  did  not  deny  the  legality  of  the  cove- 
nant in  the  above  case,  as  binding  upon  the  covenantor 
and  his  representatives, — and  of  course  it  requires  no 
argument  to  prove  that, — but  did  deny  the  legality 
of  the  attempt  to  make  it  run  with  the  land.  The 
covenant  being  collateral,  the  law  did  not  bind  the 
assignee  by  it  in  that  character ;  but  if  equity  give 
relief  upon  such  a  covenant,  the  Court  is  not  "occu- 
pied in  compelling  persons,  by  way  of  injunction  and 
decree,  to  perform  covenants  which  the  law  repudiates, 
and  for  breach  of  which  no  damages  could  ever  be  re- 
covered," because  the  covenant  is  a  legal  one,  and 
damages  for  the  breach  of  it  could  be  recovered,  and 
therefore  all  that  the  court  of  equity  does  is  to  support 
a  legal  contract,  which  respects  the  land,  against  the 

(I)  It  would  not  be  prudent  to  rely  upon  such  an  announcement  as 
notice. 
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alienee  of  the  land,  in  a  case  in  which  the  covenant 
does  not  bind  him  at  law.     Can  this  be  done  ?     It  is 
said  that  the  case  bears  no  analogy  to  the  ordinary  case 
of  a  purchaser  with  notice  of  a  prior  agreement  by  the 
vendor  to  sell  the  estate  to  another ;  the  distinctions 
relied  upon  are,  that  the  purchaser  in  that  case  is  act- 
ing against  conscience,  that  he  had  notice  of  a  legal 
and  valid  act  of  the  vendor ;  whereas,  in  our  case,  the 
notice  is  of  an  illegal  attempt  to  bind  the  land.     It  is 
remarkable  that  the   strict  analogy  between  the  cases 
should  not  have  presented  itself  to  the  mind  of  the 
learned  Judge.     A  covenant  by  a  man  for  himself,  his 
heirs  and  assigns,  to  sell  his  estate  to  another,  even  if 
he  have  received  all  the  purchase-money,  does  not  bind 
the  estate  or  the  assignee  of  it  at  law ;  in  other  words, 
the  covenant  does  not  run  with  the  land,  but  is  a  mere 
personal  covenant,  for  a  breach  of  which  damages  only 
can  be  recovered.     But  in  equity,  where  that  which  is 
agreed  to  be  done  is  considered  as  performed,  the  cove- 
nant, or  a  mere  agreement  not  under  seal,  and  whether 
it  imports  to  bind  the  assignees  or  not,  will  bind  them, 
unless  they  have  a  better  equity ;  viz.  have  purchased 
the  estate  bona  fide,  and  without  notice.     Upon  pre- 
cisely the  same  principle,   a  valid  legal  covenant,  like 
that  in  Keppell  v.  Bailey,  although  not  running  with  the 
land,  may  in  equity  bind  those  who  acquire  the  land  as 
assignees,  if  without  consideration  or  with  notice.     It  is 
a  contract  to  which  equity  may  give  effect  by  injunc- 
tion, for  there  are  many  cases  in  which  that  Court  may 
enjoin  the  breach  of  a  covenant  by  injunction,  although, 
from  the  nature  of  it,  they  could  not  enforce  it  by  a 
specific  performance.     The  difficulty  which  is  started  as 
to  collateral  covenants  in  leases  binding  assignees,  has 
never    occurred   in   practice,  because  from  the  nature 
of  them,  they  sound  in  damages,  which  equity  docs  not 
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profess  to  give,  and  from  the  object  of  them  they  do  not 
admit  of  specific  performance.  It  is  a  mistake  to  sup- 
pose that  such  covenants  cannot  bind  an  assignee  in  any 
case,  or  that  they  must  all  bind  him  in  every  case  ;  if 
they  run  with  the  land  at  law,  the  assignee  is  bound 
under  all  circumstances,  but  it  does  not  follow  that  equity 
will  enforce  them :  if  they  do  not  run  with  the  land  at 
law,  yet  they  may  be  held  to  bind  the  assignee  in  equity. 
The  Vice-Chancellor,  in  the  British  Museum  case,  did 
not  doubt  that  the  covenant  there,  although  it  did  not 
run  with  the  land,  would  be  enforced  in  equity  against 
the  alienee  ;  all  that  he  doubted  was  the  intention,  upon 
the  construction  of  the  covenant,  to  restrain  the  erecting 
of  buildings  northwards,  with  a  view  to  the  enjoyment 
of  Southampton  House  ;  and  Lord  Eldon  went  upon  the 
change  of  circumstances,  and  not  upon  the  want  of 
jurisdiction,  which  he  appears  never  to  have  doubted  in 
any  of  these  cases  ;  and  yet  the  opinion  of  the  Court  in 
Keppell  v.  Bailey  would  strike  at  all  these  cases,  on  the 
ground  that  the  covenant  was  an  illegal  attempt  to  en- 
force restrictions  on  an  alienee  of  land,  which  the  law 
does  not  allow.  Collins  v.  Plumb  and  the  British 
Museum  case  prove  that  equity  will  not  interfere  where 
there  would  be  no  damage  to  the  covenantee,  where 
the  change  of  circumstances  would  render  it  inequit- 
able, or  where  the  remedy  lies  peculiarly  at  law  from 
the  nature  of  the  act  to  be  done  or  to  be  refrained 
from,  and  the  damages  to  result  by  the  breach. 

80.  My  anxiety  is  only  to  examine  the  important  legal 
principles  laid  down  in  the  above  case.  Upon  the  case 
itself,  therefore,  I  shall  merely  suggest  to  the  learned 
reader,  that  the  agreement  (independently  of  questions 
upon  the  Railway  and  Canal  Act)  was  a  legal  one,  and 
the  effect  of  it  was  to  bring  the  business  of  the  furnaces 
partially  into   the   stock  of  the    sub-railway  company, 
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"whilst  the  then  owners,  their  executors,  administra- 
tors, or  assigns,  should  be  proprietors  or  lessees,  or 
occupiers  of  the  furnaces."  To  this  there  could  be  no 
objection,  and  as  the  purchaser  bought  with  notice, 
and  could  have  performed  the  obligation  he  was  bound 
to  do  so,  and  to  abstain  from  making  a  new  railway  in 
order  to  avoid  the  necessity  of  using  the  old  way.  And 
beyond  the  general  principles  of  a  court  of  equity,  there 
was  this  further  ground,  that  the  purchaser  left  his  vendor 
exposed  to  an  action  for  a  breach  of  the  covenant,  of 
which  he  had  notice,  and  which  he  alone  was  enabled 
to  perform  (k).  There  were  other  points  in  the  case  to 
which  I  do  not  advert,  which  in  the  opinion  of  the 
Court  rendered  it  unnecessary  to  decide  the  points 
which  we  have  been  considering,  and  a  question  might 
perhaps  have  been  raised  upon  the  necessity  of  the 
unity  of  title  to  the  railway  shares  and  the  furnaces. 

81.  The  real  property  commissioners  propose  that  the 
burthen  of  all  covenants  entered  into  bj/  owners  of  land 
shall  not,  for  the  purpose  of  conferring  a  legal  right  of 
action,  run  with  the  land,  reserving  the  jurisdiction  of 
equity  to  interfere  by  injunction  or  otherwise  for  en- 
forcing the  due  performance  of  such  covenants  in  all 
cases  in  which  such  courts  may  deem  it  proper  so  to  do, 
but  that  all  such  covenants  may  remain  binding  as  per- 
sonal obligations,  and  of  the  nature  of  specialties  (/). 
It  would  be  better  perhaps  to  leave  the  law  as  it  stands 
than  thus  to  alter  it.  An  attempt  at  legislation  on  this 
head  would,  I  fear,  lead  to  grave  difficulties,  which  may 
readily  be  avoided  by  a  stead}'  adherence  to  principle  in 
judicial  decisions  on  the  subject. 

82.  Mr.  Preston  (m)  observes,  that  purchasers  in  ge- 

(A)  See  5   Mod.  374;    City  of  (I)  Third  Report,  55,  56. 

London  v.  Richmond,  Prec.  Cha.  (m)  Abstracts,  vol.  iii.  57, 58. 

156;   2  Vera.  241. 
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neral  attach  more  value  to  covenants  for  title  than  they 
are  worth.  Considering  the  property  of  parties,  the 
chance  of  eventual  insolvency,  &c,  covenants  rarely 
produce  the  benefit  which  is  expected  from  them,  and 
when  the  property  is  subdivided  by  sales,  it  seems  to 
follow  from  a  maxim  of  law,  that  the  purchasers  lose 
the  benefit  of  the  former  covenants,  on  the  ground  that 
the  remedy  cannot  be  apportioned,  or  in  more  correct 
terms,  the  covenantor  cannot  be  subjected  to  several 
actions.  Thus,  where  a  man  sells  two  farms  to  A,  and 
covenants  with  him,  his  heirs,  and  assigns,  and  one  of 
these  farms  is  sold  by  A  to  B,  B  can  never  sue  on  this 
covenant,  since  it  would  subject  the  covenantor  to  several 
actions. 

83.  The  better  opinion  however  seems  to  be,  that  an 
alienee  of  one  of  the  estates  could  maintain  covenant 
against  the  covenantor  where  the  covenants  run  with  the 
land,  and  as  such,  an  action  would  lie  either  for  damages, 
which  would  be  measured  by  the  loss  of  the  assignee,  as 
far  as  he  might  be  entitled  to  recover  it  under  the 
covenant,  or  for  an  act  to  be  done,  e.  g.  further  assur- 
ance, which  might  properly  be  confined  to  the  par- 
ticular proportion  of  the  property.  It  does  not  seem  that 
any  injustice  would  arise  by  suffering  several  covenants 
to  lie,  although  it  might  expose  the  covenantor  to  in- 
convenience, whereas  the  denial  of  the  right  to  each 
assignee  might  lead  to  positive  injustice,  or  if  not,  to 
greater  inconvenience  on  their  part  (>/). 

(?*)    See   Hare  v.  Cator,  Coop.  Dov.son,    5  Barn.  &  Cress.  481  ; 

766;    Stevenson    v.    Lambard,    2  Curtis  v.   Spitty,    1   Bing.   N.  C. 

East,  575  ;   Twynam  v.  Pickard,  756. 
■2  Barn.  &  Aid.  105;    Merceron  V. 
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SECTION  II. 
TO    WHAT    ACTS    COVENANTS    FOR    TITLE    EXTEND. 


6. 

7. 

8. 

9. 

10. 
11. 
12. 

13. 

14, 
15. 


Five  distinct  covenants. 
Covenant  where  the  seller  lias 
a  jwiii  r. 

Do    not    extend    to    tortious 

evictions. 

Unless  the  party  is  tunned. 

Or  the  seller  himself  assert 
his  title. 

Or  the  covenant  embrace  pre- 
tended claims. 

General  covenant  with  an  ex- 
ception. 

Suit  in  equity  a  disturbance. 

Jcrritt  v.  H'care. 

Observations  upon  it. 

Covenant  for  right  to  con- 
vey extends  to  capacity  to 
grant. 

20.  Whose  entry  is  a  breach 
ir/a  re  the  covenant  is  against 
persons  claiming  by  the  means 
title,  Sfc.  of  cor <  nan  tar. 

Or  by,  from,  or  under  him  : 
dower. 


16. 

18. 
21. 
22. 

23. 

24. 

25. 

26. 

28. 
29. 


Or  by  or  through  his  acts  or 
means  :  act  not  proceeding 
from  covenantor. 

Appointee  a  person  claiming 
under  covenantor. 

Quit-rents  incident  to  tenure 
within  general  covenant. 

Arrear    by   default  :    1 ' 
v.  Brush  fit  hi. 

Observations  upon  it. 

Default  includes  jjcrsons 
whom  the  covenantor  might 
have  barred:  Lady  Cavan 
v.  Pulteney. 

Observations  on  the  tiro  last 
cases. 

Covenant  by  trustee  :  per- 
mitted or  suffered,  or  been 
party  or  privy  to. 

Default  docs  not  include  per- 
sons whom  covenantor  hail 
not  the  power  to  bar : 
Woodhouse  v.  Jenkins. 

Covenant  con  fined  to  the  estate 
conveyed. 


1.  It  hath  already  been  observed  (a),  that  the  cove- 
nants usually  entered  into  by  a  vendor  seised  of  the 
inheritance,  are,  1st,  that  he  is  seised  in  fee:  *2dly, 
that  he  has  power  to  convey  :  3dly,  for  quiet  enjoyment 
by  the  purchaser,  his  heirs  and  assigns:  Ithly,  that 
the  land  shall  be  holden  free  from  incumbrances :  and 
lastly,  for  further  assurance. 

2.  The  five  covenants  are  several  and  distinct,  but 


(«)  Supra,  ch.  13,  s.  3. 
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the  first  and  second  of  them  are  synonymous  ;  for  if  a 
man  be  seised  in  fee,  he  has  the  power  to  sell  (b). 
But  the  converse  of  this  proposition  is  not  universally 
true  (c). 

3.  A  man  having  merely  a  power  to  appoint  an 
estate,  cannot  be  said  to  be  seised  in  fee  of  the  estate, 
although  he  has  a  right  to  convey :  and  accordingly, 
in  cases  of  this  nature,  it  is  usual  to  omit  the  first 
covenant,  and  to  insert  a  covenant  that  the  power  was 
well  created,  and  is  not  suspended  or  extinguished. 

4.  Covenants  for  title  are  either  general  and  un- 
limited, extending  to  the  acts  of  ail  the  world,  or 
limited  and  restricted  to  the  acts  of  certain  persons 
named  in  the  deed  ;  and  under  this  branch  of  our  sub- 
ject we  may  consider,  1st,  to  what  and  against  whose 
acts  general  and  limited  covenants  extend :  2dly,  in 
what  cases  restrictive  words  shall  or  shall  not  extend  to 
all  the  covenants  in  the  deed :  and  3dly,  to  what  remedy 
a  purchaser  is  entitled  under  covenants  for  the  title,  in 
case  he  is  evicted,  or  the  title  prove  bad. 


5.  First  then,  although  covenants  are  general  and 
unlimited,  and  are  not  restricted  to  the  acts  of  persons 
claiming  lawfully,  yet  it  is  now  settled  (7/),  although 
the  contrary  was  formerly  holden  (e),  that  such  a  cove- 

(b)  Nervin  v.  Munns,  3  Lev.  which,  however,  the  point  was  not 
47  ',  Browning  v.  Wright,  2  Bos.  decided,  but  a  distinction  was 
&  Pull.  13.  taken  between  ezp?'e$s  and  implied 

(c)  See    4    Cruise's    Dig.    78,  covenants. 

s.  .'50.  (e)  Mountford  v.  Catesby,  Dy. 

(d)  Dudley  v.  Foliott,  3  Term  328  a.  See  1  Ro.  Abr.430,  pi.  12  ; 
Rep.  584.  See  Dy.  238  a,  marg. ;  Shep.  Touch.  166.  170;  Anon. 
and  Crosse  v.  Young,  2  Show.  425,  1  Freem.  450,  pi.  612;  Anon. 
and  the  cases  cited  in  the  note  to  2  Ventr.  46;  Anon.  Loft.  400. 

3   Term.    Rep.    587  ;   in  some  of 
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nant  shall  not  extend  to  a  tortious  eviction,  but  to 
evictions  by  title  only ;  because  the  law  itself  defends 
every  one  against  a  wrongful  entry ;  and,  therefore,  if  a 
purchaser  be  disturbed  in  his  possession  by  a  person 
having  no  title,  he  has  a  remedy  at  law  against  the 
wrong  doer ;  and  if  he  be  legally  evicted,  he  may  re- 
cover against  the  vendor,  in  an  action  on  the  covenant. 
Lord  C.  J.  Vaughan  (/)  adduces  the  four  following  rea- 
sons why  the  covenants  should  not  extend  to  tortious 
evictions  :  1,  It  is  unreasonable,  as  the  vendor  cannot 
prevent  the  entry  ;  2,  the  vendee  has  his  remedy  against 
the  wrong-doer,  and  therefore  ought  not  to  charge  an  in- 
nocent person ;  3,  the  vendee  would  have  a  double  remedy 
for  the  same  injury ;  4,  it  might  open  a  door  to  fraud, 
for  the  purchaser  might  secretly  procure  a  stranger  to 
make  a  tortious  entry,  that  he  might  charge  the  cove- 
nantor with  an  action.  And  there  is  a  case  in  the 
Year  Books,  in  the  reign  of  Hen.  8,  where  the  question 
was,  whether  a  general  covenant  in  a  lease  should  ex- 
tend to  an  eviction  by  one  who  had  no  right.  Englefield 
said,  that  he  should  not  have  a  writ  of  covenant  against 
his  lessor  when  he  is  ousted  by  tort,  for  there  is  no  mis- 
chief, because  he  may  have  a  writ  of  trespass,  or  an 
ejectione  fir  ma  against  the  person  who  ousted  him  ;  but 
if  he  was  ousted  by  one  who  had  a  title  paramount 
against  whom  he  could  have  no  relief,  then  he  may  have 
a  writ  of  covenant  against  his  lessor,  Quod  fait  con- 
cession per  pi  listen  rs  {</). 

G.  But  where  a  vendor  covenants  to  indemnify  a  pur- 
chaser against  a  particular  person  by  name,  there  the 
covenant  shall  extend  to  an  entry  by  that  person,  be  it 
by  droit  or  tort,  for  it  is  to  be  presumed  that  such  per- 
son had  an  interest  (h). 

(f)  Vaugh.  122.  (h)  Foster  r.  Mapos,  do.  Eliz. 

(g)  T.  26  H.  8,  pi.  11.  212  ;  Hob.  35;   1    Ro.  Abr.  430, 
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7.  And  where  the  covenantor  himself  does  any  act 
asserting  a  title,  it  will  be  a  breach  of  the  covenant, 
although  he  covenanted  against  lawful  disturbances  only, 
and  the  act  done  by  him  was  tortious,  and  might  be  the 
subject  of  an  action  of  trespass  (t)  ;  and  if  the  covenant 
extends  to  his  heirs  or  executors,  the  rule  equally  ap- 
plies to  them  (k).  The  contrary,  however,  was  formerly 
holden  (/).  It  must,  nevertheless,  be  an  act  asserting  a 
title  ;  therefore,  if  the  seller  went  on  the  estate  to  sport, 
the  purchaser  could  not  maintain  covenant  (m)  ;  nor 
would  an  entry  for  the  purpose  of  personally  assaulting 
the  purchaser  be  a  breach  of  covenant  (n), 

8.  So  a  covenant  against  all  claiming  or  pretending  to 
claim  any  right  extends  to  a  tortious  eviction  (0). 

9.  And  where  a  general  covenant  is  made  a  limited 
one  by  an  exception,  the  exception  will  be  strictly  con- 
strued ;  as  where  the  exception  in  a  covenant  for  quiet 
enjoyment  was  of  the  Queen  (who  had  the  reversion  in 
fee),  her  heirs,  and  successors,  existentibus  regibus  vel 
reginis  Anglhe,  an  eviction  by  her  patentee  was  held  to 
be  a  breach  of  the  covenant  and  not  within  the  excep- 
tion (_/>). 

10.  And  whatever  opinion  may  anciently  have  been 
entertained  (q),  it  is  now  clear,  that  a  suit  in  equity,  by 

pi.  13.    See  Hayos  v.  Bickerstaff,  (m)  See  Seddon  r.  Senate,    13 

Vaugh.     118;     Nash    v.    Palmer,       East,  72. 

5  Mau.   &   Selw.   374.     Fowle  r.  (")  Penn  v.  Glover,   Cro.  Eliz. 

Welsh,  1    Earn.  &  Cress.  29;  2      421. 

Dow]    "■    Ryl.  133.  (°)  Chaplain  v.  Southgate,    10 

Mod.  384  ;   Com.   230;    Perry   v. 


(i)  Lloyd  v.  Tomkies,  1  Term 
Hep.  671  ;  Crosse  v.  Young-,  2 
Show.  425;  S.  C.  MS. 


Edwards,  1  Str.  400. 

(»)    Woodroff    v.     Greenwood, 
Cro.  Eliz.  517. 

(/,•)   Forte  v.  Vine,  2    Ro.   Hep.  ^  Selby  r.  Chute,   Mo.  859 ; 

19   2d  number).  ,  Brownl.23;  Winch,  116;  1  Ro. 

(/)  Davie  v.  Sacheverell,  1   Ro.      Abr.  430,  p.  15;  and  see  3  Leo. 
Abr.  429,  pi.  7.  71,  pi.  109. 
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which  the  purchaser  is  disturbed,  is  within  a  covenant 
for  quiet  enjoyment  against  disturbances  generally  (/■)• 
It  is,  however,  customary  to  expressly  extend  covenants 
for  title  to  equitable  charges,  disturbances,  &c. 

11.  In  a  case  where  the  seller  covenanted  generally 
that  he  was  seised  in  fee,  without  any  condition,  &c.  or 
any  other  estate,  matter,  cause,  restraint,  or  thing  what- 
soever, whereby  to  alter,  bar,  change,  charge,  burthen, 
impeach,  incumber,  or  determine  the  same,  and  had 
good  right  to  convey  the  same  ;  it  appeared  that  the 
lady  of  the  manor  had  actually  demised  a  small  part  of 
the  land  sold  for  ninety-nine  years,  determinable  on 
lives,  and  the  lessees  had  entered  and  continued  to 
enjoy  the  estates.  It  was  held  that  the  leases  were  made 
by  mistake,  and  did  not  amount  to  a  disseisin,  and  that 
the  covenant  did  not  extend  to  the  leases.  It  was  asked, 
what  can  a  man  be  supposed  to  covenant  against  beyond 
the  validity  of  the  title  ?  and  most  assuredly  not  against 
these  surreptitious  pocket  leases.  The  action  of  cove- 
nant, it  was  added,  only  extended  to  the  consequence 
of  legal  acts,  and  the  reason  is  to  be  found  in  the  case 
of  Hayes  v.  BickerstafF,  that  the  law  shall  never  judge 
that  a  man  covenants  against  the  wrongful  acts  of  stran- 
gers (s). 

12.  It  will  be  observed,  that  the  leases  were  accom- 
panied with  actual  possession  by  the  lessees,  who  had 
expended  money  on  the  property.  They  were  therefore 
within  the  covenants,  and  unless  the  covenants  were 
held  to  extend  to  them,  general  covenants  for  title  would 
be  waste  paper. — They  are  always  intended  to  guard 
against  a  title  adverse  to  the  covenantor's,  although  it, 

(>•)  Calthovp  v.  Hayton,  2  Mod.  (a)    Jerrit    v.  Weare,   3  Price, 

54;  Hunt  v.  Danvei.s,  T.   Raym.      .075. 
.'370. 
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may  not  be  a  lawful  title.  Clearly  the  leases  were  a 
charge  on  the  property  at  the  tune  of  the  conveyance, 
and  an  ejectment  at  all  events  was  necessary  to  dispos- 
sess the  lessees.  They  therefore  were  an  incumbrance 
within  the  covenant.  It  is  not  like  the  case  of  interrup- 
tions, subsequently  to  the  conveyance,  by  persons  not 
claiming  lawfully.  The  case  was  argued  upon  much 
higher  grounds,  and  this  probably  led  the  Court  not  to 
give  due  weight  to  the  above  simple  view  of  it. 

13.  A  covenant  for  right  to  convey  extends  not  only 
to  the  title  of  the  covenantor,  but  also  to  his  capacity 
to  grant  the  estate.  Therefore,  where,  upon  a  convey- 
ance by  a  man  and  his  wife,  the  husband  covenanted 
that  they  had  good  right  to  convey  the  lands,  and  the 
wife  was  under  age,  the  covenant  was  adjudged  to  be 
broken  (t). 

14.  In  respect  to  the  persons  against  whose  acts 
limited  covenants  will  extend,  it  seems  that  a  covenant 
for  quiet  enjoyment  against  A  and  any  other  person  by 
his  means,  title  or  procurement,  is  broken  by  the  entry 
of  a  person  in  whose  name  A  purchased  jointly  with  his 
own  name  (//)• 

15.  In  this  case  Mr.  Justice  Doddridge  put  many 
cases.  If  a  tenant  in  tail  to  whom  the  estate-tail  was 
made,  makes  an  estate  and  covenants  as  before,  and  the 
issue  ousts  the  covenantee,  the  covenant  is  broken,  be- 
cause, being  his  purchase,  the  descent  to  his  issue  is  by 
his  means,  although  not  by  his  title.  But  if  the  issue 
make  an  estate  and  covenant,  and  the  issue  of  the  issue 
(liter,  it  is  not  broken,  because  they  are  not  in  by  his 

(0  Nash  v.  Ashton,    Sir    Tho.  (?<)  Butler  v.  Swinnerton,  Palm. 

Jones,  195.  :v.V.)  ;  Cro.  Jac.  657. 
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means,  but  by  descent.  But  if  there  be  a  lessee  for 
life,  remainder  over,  and  the  lessee  make  an  estate  and 
covenant,  and  die,  and  he  in  remainder  enter,  it  is  not 
broken,  because  he  is  in  by  the  feoffor,  not  by  the 
lessee.  But  if  a  man  enfeoff  upon  condition  to  be  en- 
feoffed for  life,  remainder  over,  there  it  shall  be  other- 
wise, because  by  his  procurement  and  means  ;  et  sic  de 
Hmilibus. 

16.  So  if  A  covenant  for  quiet  enjoyment  against  all 
claiming  by,  from  or  under  him,  a  claim  of  dower  by  his 
wife  is  within  the  covenant ;  but  otherwise,  if  the  mother 
of  A  claim  her  dower,  because  she  does  not  claim  by, 
from  or  under  him  (<#) . 

17.  But  it  has  been  held  that  the  word  acts  im- 
ports something  done  by  the  person  against  whose  acts 
the  covenant  is  made  ;  and  the  word  m cans  has  a  similar 
import,  something  proceeding  from  the  person  cove- 
nanting ;  therefore,  where  a  man  holding  under  a  lease 
which  contained  a  power  of  re-entry  in  case  a  particu- 
lar act  should  be  done,  made  an  under-lease,  in  which 
he  covenanted  for  quiet  enjoyment  without  any  inter- 
ruption by  him,  or  by  or  through  his  acts  or  means, 
and  this  lessee,  in  alleged  ignorance  of  the  terms  of  the 
original  lease,  underlet  the  estate,  and  the  under-lessee 
committed  the  act  which  gave  to  the  original  lessor  a 
right  of  entry,  which  he  accordingly  exercised,  the  evic- 
tion wras  held  not  to  be  within  the  covenant,  for  it  was  not 
produced  by  anything  proceeding  from  the  covenantor, 
but  from  the  person  in  possession  of  the  premises  (?/). 

18.  A  covenant  for  quiet  enjoyment  against  A,  or  any 
person  claiming  under  him,  extends  to  a  person  deriving 
title  under  an  appointment  made  by  A,  by  virtue  of  a 

(.r)  Gotlb.  333;  Palm.  340.  &    Crc^s.   457,    2    Doul.    &    ltv. 

(y)  Spencer  v.  Marriott,  1  Barn.      665. 
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power,  in  the  creation  of  which  he  concurred,  although 
the  estate  did  not  move  from  A,  and  the  estate  of  the 
appointee  is,  according  to  the  general  rule,  considered 
as  limited  to  him  by  the  deed  creating  the  power. 

1 9.  This  was  settled  in  the  case  of  Hurd  v.  Fletcher  (z) . 
Sir  John  Astley  and  his  wife  levied  a  fine  of  her  estate 
to  the  use  of  Sir  John  for  life,  with  power  of  leasing ; 
remainders  over,  with  a  joint  power  of  revocation  to  Sir 
John  and  Lady  Astley.  They  exercised  this  power,  and, 
subject  to  the  husband's  life-estate,  and  power  of  leasing 
and  other  uses,  which  afterwards  determined,  limited  the 
estate  to  Lord  Tankerville  in  tail.  Sir  John  afterwards 
granted  a  lease  not  warranted  by  the  power,  and  cove- 
nanted for  quiet  enjoyment  by  the  lessee,  without  any 
interruption  by  him,  or  any  person  or  persons  claiming, 
or  to  claim  by,  from  or  under  him.  Lord  Tankerville's 
remainder  in  tail  having  fallen  into  possession,  he  evicted 
the  lessee  on  account  of  the  defective  execution  of  the 
power,  whereupon  the  lessee  brought  an  action  against 
Sir  John's  executors  ;  and  it  was  holden,  that  Sir  John 
was  a  necessary  party  to  the  second  declaration  of  uses ; 
and,  therefore,  Lord  Tankerville  claimed  under  him,  and 
the  eviction  was  within  the  covenant. 

20.  It  may  be  proper  to  mention,  that  the  case  of 
Butler  v.  Swinnerton  which  (to  borrow  an  expression  of 
Lord  Kenyon's)  is  the  magna  chart  a  of  the  liberal  con- 
struction of  covenants  for  title,  is  also  stated  in  Shep. 
Touch.  171,  which  goes  on  to  state,  "  and  so  it  is  also, 
if  A  purchase  land  of  B,  to  have  and  to  hold  to  A  for 
life,  the  remainder  to  Cthe  son  of  A  in  tail,  and  after  A 
doth  make  a  lease  of  this  land  to  D  for  years,  and  doth 
covenant  for  the  quiet  enjoying,  as  in  the  last  case,  and 

(2)  Dougl.  43;  sec  Evans  r.  Vanghan,  4  Barn.  &  Cress.  261  ; 
(i  Dowl.  &  Ryl.  349. 
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then  he  dieth;  and  then  Cdoth  oust  the  lessee;  in  this 
case  this  was  held  to  be  no  breach  of  the  covenant ;"  and 
for  this  position,  Swan's  case,  M.  7  and  8  Eliz.  is  cited, 
and  no  reference  is  made  to  any  other  report  of  the 
case.  Now  this  case,  as  it  stands  in  Shep.  Touch,  (a  book 
of  acknowledged  authority)  is  in  direct  opposition  to  the 
decision  in  Butler  v.  Swinnerton ;  but  from  other  reports 
of  Swan's  case  (a),  it  appears  that  there  was  no  actual 
covenant  in  the  lease,  but  merely  a  covenant  in  law  on 
the  words  "  concessit  ct  dimisit"  and  therefore  the  Judges 
thought  the  action  did  not  lie,  because  the  covenant 
determined  with  the  estate  of  the  lessee. 

2 1 .  A  covenant  for  quiet  enjoyment,  quietly  and  clearly 
acquitted  of  and  from  all  grants,  &c.  rents,  rent-charges, 
&c.  whatsoever,  has  been  holden  to  extend  to  an  annual 
quit-rent  payable  to  the  lord  of  the  manor,  and  incident 
to  the  tenure  of  the  lands  sold,  although  there  was  no 
arrear  of  the  rent  due  (b). 

22.  A  covenant  for  quiet  enjoyment  against  any  inter- 
ruption of,  from  or  by  the  vendor  or  his  heirs,  or  any 
person  whomsoever,  legally  or  equitably  claiming,  or  to 
claim  any  estate,  &c.  in  the  premises,  by,  from,  under  or 
in  trust  for  him  or  them,  or  by,  through  or  with  his  or 
their  acts,  means,  default,  privity,  consent  or  procure- 
ment, was  adjudged  to  extend  to  an  arrear  of  quit-rent 
due  at  the  time  of  the  conveyance,  although  it  was  not 
shown  that  the  rent  accrued  due  during  the  time  the 
vendor  held  the  estate.  For  the  Court  said,  if  it  were  in 
arrear  in  his  life-time,  it  was  a  consequence  of  law,  that 
it  was  by  his  default;  that  is,  by  his  default  in  respect 
of  the  party  with  whom  he  covenants  to  leave  the  estate 
unincumbered  (c). 

(a)   .Mo.  74,  pi.  204  ;   Dy.  257,  (4)  Hammond  v.  Hill,  Com.  180. 

pi.  13  ;  Bendl.  138,  pi.  208  ;  and  (c)  Howes  v.  Brushfield,  3  East, 

And.  12,  pi.  25.  491.     See  and  consider  Lord  Al- 
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23.  In  this  case  it  was  argued  by  the  counsel  for  the 
vendor,  and  apparently  on  very  solid  grounds,  that  to 
make  the  vendor  liable  to  the  arrear  of  this  rent,  under 
his  covenant,  would  be  tantamount  to  a  decision  that 
the  covenant,  although  limited,  should  extend  to  the 
acts  of  all  the  world.  The  clear  intention  of  the  parties 
was,  that  the  vendor  should  covenant  against  his  own 
acts  only ;  and  yet  it  should  seem  that  the  argument  of 
the  Court  would  apply  as  well  to  a  mortgage,  or  any 
other  incumbrance  created  by  a  prior  owner,  as  to  an 
arrear  of  quit-rent,  in  payment  of  which  a  former  occu- 
pier made  default. — The  reader  should  be  cautious  how 
he  applies  this  decision  to  cases  arising  in  practice,  as 
it  may  lead  him  to  draw  conclusions  not  authorized  by 
prior  decisions. 

24.  We  should  be  careful  to  distinguish  the  foregoing 
case  from  that  (d),  where  the  lessor,  reciting  that  he 
was  seised  of  an  estate  of  freehold  and  inheritance  in  the 
estate,  covenanted  for  quiet  enjoyment  against  himself, 
his  heirs,  &c.  or  any  other  person  or  persons  lawfully 
claiming  by,  from  or  under  him,  &c.  or  by  or  through 
his,  their  or  any  of  their  acts,  means,  default  or  pro- 
curement. The  lessees  were  evicted  by  the  remainder- 
man under  a  settlement,  and  it  appeared  that  the  lessor 
could  have  obtained  the  fee-simple  by  suffering  a  reco- 
very. Lord  Rosslyn  considered  it  to  be  clear,  that  on 
eviction  by  any  person  claiming  paramount  to  the  lessor, 
they  must,  upon  that  eviction,  have  under  the  covenant 
in  the  leases  satisfaction  from  his  assets.  The  ground 
of  this  opinion  must  have  been,  that  the  eviction  was 
owing  to  the  default  of  the  lessor,  in  not  suffering  a 
recovery,     lie  assumed  to   be  tenant  in  fee,  and  the 

vanley's  judgmenl     in    Hesse    v.  (d)  Lady    Cavan    v.    Pulteney, 

Stevenson,  3  Bos.  &  Pull.  565.  2  Ves.  jun.  544.  See  Reg-.  Lib.  13. 

1799,  fo.  816. 
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nature  of  his  title  rested  in  his  own  breast ;  whether 
the  default  arose  from  fraud  or  negligence  was  to  the 
lessees  immaterial. 

25.  The  "act  required  to  make  good  the  title  was 
within  the  compass  of  his  own  estate  and  within  his 
own  power,  therefore  the  omission  to  do  it  was  a 
default  by  him  within  the  limit  of  a  covenant  strictly 
restrained  to  his  own  acts,  and  he  assumed,  as  far  as  his 
own  acts  or  defaults  extended,  to  be  seised  in  fee.  In 
Howes  v.  Brushfield,  the  seller  assumed  in  like  manner 
to  be  seised  free  from  incumbrances,  but  he  did  not 
assume  to  be  entitled  free  from  incumbrances  by  whom- 
soever created :  the  two  cases  would  have  been  similar 
had  it  not  been  in  the  seller's  own  powTer  to  have  suf- 
fered the  recovery  in  Cavan  v.  Pulteney.  If  a  third 
party's  concurrence  had  been  necessary,  which  the 
seller  must  have  purchased,  and  that  had  been  deemed 
obligatory  upon  him  within  his  covenant,  then  the  case 
would  have  been  the  same  as  Howes  v.  Brushfield. 

2(>.  The  usual  covenant  by  a  trustee  in  a  conveyance 
to  a  purchaser  is  not  only  that  he  has  not  made,  &c.  or 
permitted  or  suffered,  but  that  he  has  not  been  party  or 
privy  to  any  act  whereby  the  estate  is  incumbered.  The 
latter  words  are  not  supplied  by  the  former ;  for  the 
words,  "permitting  and  suffering,"  do  not  bear  the 
same  meaning  as  "knowing  of  and  being  privy  to:" 
the  meaning  of  the  former  is,  that  the  covenantor  lias 
not  concurred  in  any  act  over  which  he  had  a  eontroul ; 
they  apply  only  to  that  which  he  could  prevent ;  and 
such  a  covenant  extends  to  such  permissive  acts  only 
as  have,  through  the  permission,  an  operative  effect  in 
charging  the  estate.  Therefore,  where  a  mere  trustee  to 
bar  dower  (the  purchaser  taking  the  fee,  subject  to  his 
interposed  estate),  joined  with  the  purchaser  in  making 

l  l  4 
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a  mortgage,  having  previously  concurred  with  him  in 
another  conveyance  (e),  it  was  of  course  held  that  the 
latter  conveyance  was  a  breach  of  his  covenant,  that  he 
had  done  no  act  to  incumber  the  estate,  and  the  Court 
would  not  look  to  the  nature  of  his  estate  or  the  trust 
engrafted  on  it ;  but  it  was  held  that  he  was  not  respon- 
sible for  the  concurrence  of  the  purchaser  in  the  same 
deed,  although  he  had  covenanted  that  he  had  not  per- 
mitted or  suffered  any  act  whereby  any  incumbrance 
was  created.  The  common  words,  that  he  had  not 
been  party  or  privy  to,  would  have  given  a  remedy 
under  the  covenant ;  for  of  course  he  was  party,  and 
therefore  privy  to  the  conveyance,  although  the  pur- 
chaser might  have  conveyed  without  him. 

2/.  In  the  case  above  quoted,  it  was  pleaded  that  the 
trustee  consented  to  the  execution  of  the  incumbrance 
by  the  purchaser ;  and  it  was  suggested,  that  perhaps 
the  incumbrancer  might  have  refused  the  conveyance 
unless  it  were  made  with  the  consent  of  the  defendant ; 
but  the  Court  said  they  could  not  raise  that  point,  inas- 
much as  the  plea  did  not  allege  that  the  consent  of  the 
covenantor  was  an  ingredient  in  the  transaction  neces- 
sary to  the  acceptance  of  the  conveyance  {f). 

28.  In  Woodhouse  v.  Jenkins  ((/),  a  tenant  for  life  and 
his  eldest  son  remainder-man  in  tail,  demised  to  A  for 
99  years,  he  being  aware  of  their  title,  and  they  cove- 
nanted with  him  for  quiet  enjoyment  against  them- 
selves, their  heirs  and  assigns,  and  all  persons  claiming 
under  them.  A  granted  an  under-lease  of  the  estate  to 
B,  and  covenanted  for  quiet  enjoyment  against  himself, 

(e)    Hob.son   v.    Middleton,    6  (y)  9    Bing.    431;   2   iMoo.  & 

Barn.  &  Cress.  295.  Scott,  599,  S.  C.  ;  sec  Ireland  v. 

(/)  See  6  Dam.  &  Cress.  303.      Bircham,  2  Scott,  207. 
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his  heirs,  executors,  administrators,  and  assigns,  "  or  of 
or  by  any  other  person  or  persons  whomsoever  Lawfully 
claiming  or  to  claim  by,  from,  or  under  him,  them,  or 
any  of  them,  or  by  his,  their,  or  any  of  their  acts, 
means,  consent,  neglect,  default,  privity  or  procure- 
ment." The  tenants  for  life  and  in  tail  both  died, 
the  latter  without  issue,  and  jB  was  evicted  by  the 
next  remainder-man  ;  it  was  held  that  A  was  not  liable 
on  his  covenant,  for  the  eviction  was  by  a  title  para- 
mount, which  he  could  not  have  defeated.  The  Court 
observed,  that  if  the  eviction  could  be  brought  within 
the  terms  of  the  covenant,  it  must  fall  within  that  part 
of  it  which  provides  against  any  persons  claiming  "  by 
the  acts,  means,  consent,  neglect,  default,  privity  or 
procurement  of  A,  &c."  It  was  not  an  eviction  arising 
from  the  acts,  means,  or  procurement  of  the  lessor. 
After  referring  to  the  case  of  Butler  and  Swinnerton, 
the  Court  said,  that  in  the  present  case,  no  act  was  done 
by  the  lessor,  no  consent  was  given  to  the  eviction,  there 
was  no  privity,  no  procurement ;  and  consequently  the 
only  words  of  the  covenant,  if  any,  upon  which  a  breach 
could  be  assigned,  would  be  the  remaining  words, 
"  neglect  or  default."  Now  it  must  be  admitted  that 
the  eviction  would  have  been  prevented  if  A,  at  the  time 
he  took  the  leases  for  99  years,  had  required  the  lessors 
to  join  in  common  recoveries  to  cut  off  the  entails,  and 
if  the  lessors  had  complied  with  such  requisition.  The 
question  is,  therefore,  whether  the  not  procuring  such 
common  recoveries  to  be  suffered  was  a  "  neglect  or 
default"  in  A,  within  the  meaning  of  the  covenant.  And 
the  Court  were  of  opinion  that  no  breach  of  covenant 
could  be  assigned  on  those  words,  unless  it  could  be 
averred  in  the  declaration  that  A,  at  the  time  the  leases 
were  made  to  him,  had  the  power  or  means  of  procuring 
such  common  recoveries  to  be  suffered  by  his  lessors, 
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the  tenants  for  life  and  in  tail,  and  that  he  neglected  or 
omitted  so  to  do.  With  such  an  allegation  made  and 
proved,  an  action  of  covenant  might  possibly  be  main- 
tainable, but  not  without  it.  For  if  A  had  no  means  of 
compelling  common  recoveries  to  be  suffered  by  the 
lessors,  if  upon  his  requisition  they  refused,  it  could 
hardly  be  said  that  he  was  guilty  of  any  neglect  or  de- 
fault in  not  procuring  that  step  to  be  taken  which  he 
was  unable  to  compel.  It  might  indeed  show  a  want  of 
discretion  in  A,  that  he  took  leases  under  such  a  de- 
feasible title ;  but  a  neglect  and  a  default  seemed  to 
imply  something  more  than  the  mere  want  of  discretion 
with  respect  to  his  own  interests  ;  something  like  the 
breach  of  a  duty  or  legal  obligation  existing  at  the  time ; 
those  words,  in  their  proper  sense,  implying  the  not 
doing  some  act  to  secure  his  title  which  he  ought  to 
have  done,  and  which  he  had  the  power  to  do,  and  the 
not  preventing  or  avoiding  some  danger  to  the  title, 
which  he  might  have  prevented  or  avoided. 

29.  Sometimes  a  covenant  does  not  extend  to  the 
subject  in  dispute,  as  where  a  covenant  that  the  seller 
was  seised  in  fee  was  held  not  to  extend  to  a  covenant 
that  the  purchaser  might  draw  water  at  a  well,  so  that 
it  was  no  breach  of  the  first  covenant  that  the  seller  was 
not  seised  in  fee  of  the  well  (h). 

(/i)  Butterfield  v.  Marshall,  Lutw.       bury  v.  Gould,   2  Barn.    &    Aid. 
by    Nels.    192;    sou    Rhodes    v.      493,  for  implication  from  words  of 

JJiillard, 7 East,  110  ;   LordShrews-      covenants. 
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SECTION  III. 
EXTENT    OF    RESTRICTIVE    WORDS. 


1.  Hoio  covenants  are  restricted. 

2.  General    covenants     not    cut 

down  without  clear  inten- 
tion. 

3.  Covenants  by  executors  and 

trustees. 

4.  Recital:  the  word  grant. 

6.  Restrictive  tennis  to  first  co- 
venant extend  to  all  having 
the  same  object:"  and  that." 

1 1.  Covenant  fur  quiet  enjoyment 

where  general :  Howell  v. 
Richards. 

12.  Nind  v.  Marshall. 


14.  First  general  covenant  not 
restrained  by  other  limited 
ones. 

18.  Milner  v.  Norton  :  Smith  v. 
Compton. 

20.  General    covenant    does    not 

enlarge  subsequent  limited 

one. 

21.  Or 'where   covenants    arc    of 

divers  natures. 

22.  For  title  and  value. 

25.  Equity  reforms  general  cove- 
nants entered  into  by  mis- 
take. 


I.  We  arc  now  to  consider  in  what  cases  restrictive 
words  added  to  some  of  the  covenants  only,  shall  extend 
to  all  the  covenants  in  the  deed. 

It  may  he  first  necessary  to  premise,  that  where 
covenants  are  limited  to  particular  acts,  as  to  the  acts 
of  the  vendor  for  instance,  the  covenants  are  restrained 
in  the  following  manner  :  "  that  for  and  notwithstand- 
ing any  act,  deed,  matter  or  thing  whatsoever,  by 
him  the  said  A,  the  vendor,  made,  done,  committed 
or  executed,  or  knowingly  or  willingly  suffered  to  the 
contrary  thereof,"  he  is  seised  in  fee.  And  that,  "  for 
and  notwithstanding  any  such  act,  deed,  matter  or 
thing  whatsoever,  as  aforesaid,'1  he  has  power  to  con- 
vey. And  that  the  purchaser,  his  heirs  and  assigns, 
shall  quietly  enjoy,  "  without  the  interruption,  &c,  of 
A  or  his  heirs,  or   any  person   claiming  by,  from,  or 
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under,  or  in  trust  for  him  or  them."  "  And  that""  (I) 
free  from  incumbrances  made  or  suffered  "  by  A, 
or  any  person  claiming  by,  from,  or  under,  or  in 
trust  for  him.'"  And  lastly,  that  "  A,  and  all  persons 
claiming  any  estate  in  the  premises  by,  from  or  under, 
or  in  trust  for  him,"  shall  execute  further  assurances. 
But  although  this  is  the  usual  and  technical  manner  of 
restraining  covenants,  yet  an  agreement,  in  any  part  of  a 
deed,  that  the  covenants  shall  be  restrained  to  the  acts 
of  particular  persons,  will  be  good,  notwithstanding  that 
the  covenants  themselves  are  general  and  unlimited  (a). 

2.  General  covenants  will  not,  however,  be  cut  down, 
unless  the  intention  of  the  parties  clearly  appears. 

Therefore,  in  the  case  of  Cooke  v.  Fowndes  (b),  where 
the  vendor  covenanted  that  he  was  seised  of  a  good  estate 
in  fee,  according  to  the  indenture  made  to  him  by  B  (of 
whom  he  purchased),  it  was  determined  to  be  a  general 
covenant;  for  the  reference  to  the  conveyance  by  B 
served  only  to  denote  the  limitation  and  quality  of  the 
estate,  and  not  the  defeasibleness  or  indefeasibleness  of 
the  title. 

3.  In  a  modern  case,  where,  in  an  assignment  of  a 
lease  by  executors,  they  had  covenanted  for  quiet  en- 
joyment without  any  let,  &c.  of  them,  or  either  of  them, 
their  or  either  of  their  executors,  administrators  or 
assigns,  or  any  other  person  or  persons  whomsoever,  it 
was  insisted  at  the  bar  that  executors  can  only  be  under- 
stood to  covenant  against  their  own  acts  ;  and  therefore, 

(a)  Brown  v.  Brown,  1  Lev.  57.  (6)   1  Lev.  40;    1  Keb.  9.5. 

(I)  Thi9  pronoun  is  used  emphatically.  You  shall  enjoy  the  estate, 
and  that  free  from  incumbrances.  Dr.  Johnson  has  extracted  a  pas- 
sage from  the  Duty  of  Man,  in  which  the  word  is  used  in  the  same 
sense  :  "  We  must  direct  our  prayers  to  right  ends  ;  and  that  either  in 
respect  of  the  prayer  itself,  or  the  things  we  pray  for."  It  has,  how- 
ever, been  thought  that  the  word  has  crept  into  the  common  form  of 
covenants  through  inadvertence. 
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that  the  word  "  any  other  person  or  persons  whomso- 
ever," must  be  restrained  to  persons  claiming  under 
them.  And  it  is,  perhaps,  not  too  much  to  say,  that  the 
opinion  of  the  Court  inclined  to  this  construction  (c). 
Wherever,  therefore,  executors  or  trustees  agree  to  enter 
into  covenants  extending  beyond  their  own  acts,  the 
agreement  of  the  parties  should  be  distinctly  stated  in 
the  recitals. 

4.  In  a  case  (d)  where  A  and  B  were  joint-tenants 
for  years  of  a  mill,  A  assigned  all  his  interest  to  C, 
without  the  assent  of  B,  and  died.  B  afterwards,  by 
indenture  reciting  the  lease,  and  that  it  came  to  him  by 
survivorship,  granted  the  residue  of  the  term  to  J  S, 
and  covenanted  for  quiet  enjoyment  of  it  notwithstand- 
ing any  act  done  by  him.  B  also  gave  the  purchaser  a 
bond  conditional  to  perform  the  covenants,  grants,  arti- 
cles and  agreements  in  the  assignment ;  and  the  pur- 
chaser having  been  evicted  by  C  of  the  moiety  assigned 
to  him,  brought  an  action  on  the  bond,  and  obtained 
judgment.  Lord  Eldon  (e)  seemed  to  consider  the 
judgment  as  having  turned  on  the  recital,  and  that  the 
recital  itself  amounted  to  a  warranty.  But  the  ground 
of  the  decision  appears  to  be,  that  the  word  grant  in 
the  assignment  amounted  to  a  warranty  of  the  title,  and 
was  not  qualified  by  the  ensuing  particular  covenant, 
because  the  grant  was  of  the  whose  estate,  as  appeared 
from  the  recital,  and  was  defective  from  the  first  as  to 
a  moiety,  and  the  condition  of  the  bond  was  to  perform 
all  grants,  &c. 

5.  It  seems  material  to  refer   the  case  of  Johnson 

(c)  Noble v.King,  1  H. Black. 34.      merit  of  the   C.  P.  affirmed;  see 

1  Nev.  &  Per.  639. 

(d)  Proctor  v.  Johnson,  Yclv.  (e)  See  2  Boss.  &  Pull.  25  ;  and 
175;  Cro.  Eliz.  800;  Cro.  Jac.  .see  Seddon  v.  Senate,  13  East, 63; 
233;  2  Brownl.   212,   the  judg-      Barton  v.  Fitzgerald,  15  East,  530. 
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v.  Proctor  to  the  true  ground  of  the  decision,  because  if 
the  case  turned  solely  on  the  recital,  it  might  perhaps 
be  thought  that  a  general  recital  in  a  conveyance  of  the 
inheritance  of  an  estate,  that  the  vendor  is  seised  in  fee, 
would  amount  to  a  general  warranty,  and  would  not  be 
controlled  by  limited  covenants  for  the  title — a  propo- 
sition which  certainly  cannot  be  supported  (f). 

6.  Where  restrictive  words  are  inserted  in  the  first  of 
several  covenants  having  the  same  object,  they  will  be 
construed  as  extending  to  all  the  covenants,  although 
they  are  distinct. 

7.  Thus,  in  Nervin  v.  Munns  (g),  the  vendor  cove- 
nanted, 1st,  that  notwithstanding  any  act  by  him  to 
the  contrary,  he  was  seised  in  fee  :  2dly,  that  he  had 
good  right  to  convey :  3dly,  that  the  lands  were  clear 
of  all  incumbrances  made  by  him,  his  father,  or  grand- 
father :  and  4thly,  that  the  vendee  should  quietly  enjoy 
the  estate  against  all  persons  claiming  under  the  vendor, 
his  father,  or  grandfather.  And  it  was  holden  by  three 
Justices  against  North,  Chief  Justice,  that  the  second 
covenant,  although  general,  was  restrained  by  the  first 
covenant  to  acts  done  by  the  vendor. 

8.  So  in  Browning  v.  Wright  (It),  where  a  vendor 
who  claimed  an  estate  in  fee  by  purchase,  sold  the 
estate,  and  covenanted  first,  that  notwithstanding  any 
thing  by  him  done  to  the  contrary,  he  was  seised  in  fee, 
"  and  that  he  had  good  right,  &c.  to  convey  in  manner 
aforesaid,"  it  was  holden  that  the  generality  of  the 
latter  covenant  was  restrained  by  the  restrictive  words 
in  the  former.  For,  in  the  first  place,  the  purchaser 
was,  according  to  the  general  practice,  entitled  to 
limited   covenants  only ;    and,   in  the  next  place,  the 

(/)  Sec  Stannard  r.  Forbes,  1  (.7)  3  Lev.  46. 

Nev.  &  Per.  633  ;  6  Adol.  &  Ell.  (A)  2  Bos.  &  Pull.  13. 

572. 
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special  covenants  would  be  of  no  use,  if  the  other  were 
general.  Besides,  the  defendant  having  covenanted 
that,  "  for  and  notwithstanding  any  thing  by  him  done 
to  the  contrary,"  he  was  seised  in  fee,  and  that  he  had 
good  right  to  convey ;  the  latter  part  of  the  covenant, 
coupled  as  it  was  with  the  former  part  by  the  words 
"  and  that,"  must  necessarily  be  over-ridden  by  the 
introductory  words  "  for  and  notwithstanding  any  thing 
by  him  done  to  the  contrary  (*)." 

9.  Again,  where  tenant  pur  miter  vie  leased  for 
twenty-one  years,  and  covenanted  that  he  had  not 
done  any  act,  but  the  lessee  should  or  might  enjoy  it 
during  the  years  ;  afterwards,  within  the  twenty-one 
years,  cestui  que  vie  died  ;  and  it  was  adjudged  that  the 
covenant  was  not  broken,  for  "but"  referred  the  sub- 
sequent words  to  the  preceding  words  (k). 

10.  So  in  a  modern  case,  where  the  seller  of  a  lease- 
hold estate  depending  upon  a  life  covenanted  that, 
notwithstanding  any  act  by  him  done,  the  lease  was 
valid,  and  that  the  same  and  the  term  therein  expressed 
was  in  full  force,  and  in  nowise  determined,  &c,  other- 
wise than  by  effluxion  of  time,  the  second  covenant  was 
held  to  be  restrained  by  the  first,  and  was  therefore  not 
broken,  although  the  life  upon  which  the  lease  de- 
pended had  dropped  before  the  assignment.  And  it 
was  considered  to  be  no  objection  to  this  construction 
that  these  last  words  rendered  the  restriction  non- 
sensical, as  effluxion  of  time  could  have  been  no  act  of 
the  covenantor  (7). 

And  the  facts  that  the  seller  knew  the  life  had 
dropped  before  the  assignment,  and  had  paid  rent  to 
the   lessor   after  this   knowledge,    so   as    to   create    a 

(l)  Per  Lord  Alvanley,  3  Bos.      marg. ;  Cro.  Jac.  615,  pi.  5. 
&  Pull.  574.  (7)  Stannard  v.  Forbes,   1   Nev. 

(k)  Peles  v.  Jervies,  Dy.  240,     &  Perry,  633 ;  6  Adol.  &  Ell.  572. 
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tenancy  from  year  to  year,  were  deemed  immaterial  : 
for  the  construction  of  the  covenant  could  not  depend 
upon  the  covenantor's  knowledge,  and  the  lease  had 
expired  before  the  tenancy  from  year  to  year  was 
created,  so  that  the  act  of  the  seller  did  not  affect  it. 

11.  So  in  Broughton  v.  Conway  (m),  a  covenant  that 
the  vendor  had  not  done  any  act  to  disturb  the  vendee, 
but  that  the  assignee  might  enjoy  without  the  disturb- 
ance of  him  or  any  other  person,  was  held  to  be  confined 
to  acts  done  by  the  vendor,  on  the  ground  of  the  latter 
words  being  only  a  continuation  of  and  dependant  on 
the  preceding  matter.  In  this  case,  however,  one  of 
the  Judges  was  decidedly  of  a  contrary  opinion ;  and 
certainly  there  were  express  words  to  get  over,  namely, 
"  or  any  other  person ;"  which  circumstance  does  not 
occur  in  any  other  of  this  line  of  cases,  in  all  of 
which  the  reader  will  perceive,  that  no  word  was  ren- 
dered inoperative,  but  the  introductory  clause  was 
merely  held  to  extend  over  all  the  distinct  covenants, 
in  the  same  manner  as  a  general  introduction  to  a 
will  frequently  influences  the  whole  will.  And  in 
a  recent  case  (»),  where  the  covenants  were  introduced 
with  the  usual  words,  restricting  them  to  the  cove- 
nantor's own  acts,  but  the  covenants  for  quiet  enjoy- 
ment ended  thus :  "  of  or  by  the  said  grantors  or  any 
of  them,  &c.  or  of  or  by  any  other  ]jer6on  or  jjersous 
whatsoever :"  and  the  covenant  against  incumbrances 
was  general,  excepting  only  a  chief-rent;  the  Court 
of  King's  Bench  determined,  that  the  covenant  for 
quiet  enjoyment  was  not  restrained  by  the  intro- 
ductory  words   of    restriction,    but    was   general   and 

(m)  Dy.  l240  ;  Mo.  58  ;  and  see  730. 

S.  C.  cited  and   applied  by  Lord  (n)  Howell  v.  Richards,  1 1  East, 

Ellenborough,  C.J.  8  East,  89;  633. 
and  1  Brod.&Bing.  340;  3  Moo. 
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unlimited.  Lord  Ellenborough,  C.  J.,  in  delivering 
the  opinion  of  the  Court,  justly  laid  great  stress  on 
the  covenant  being  a  distinct  covenant  from  the 
covenant  for  title  (o).  He  said,  that  it  was  perfectly 
consistent  with  reason  and  good  sense,  that  a  cau- 
tious grantor  should  stipulate;  in  a  more  restrained 
and  limited  manner,  for  the  particular  description  of 
title  which  he  purports  to  convey,  than  for  quiet  enjoy- 
ment. He  may  suspect,  or  even  know,  that  his  title  is, 
in  strictness  of  law,  in  some  degree  imperfect,  but  he 
may  at  the  same  time  know,  that  it  has  not  become  so 
by  any  act  of  his  own  ;  and  he  may  likewise  know,  that 
the  imperfection  is  not  of  such  a  nature  as  to  afford  any 
reasonable  chance  of  disturbance  whatever  to  those  who 
should  take  under  it ;  he.  may,  therefore,  very  readily 
take  upon  him  an  indemnity  against  an  event  which  he 
considers  as  next  to  impossible,  while  he  chooses  to 
avoid  a  responsibility  for  the  strict  legal  perfection  of 
his  title  to  the  estate,  in  case  it  should  be  found  at  any 
period  to  have  been  liable  to  some  exception  at  the  time 
of  his  conveyance.  He  did  not  rind  any  case  in  which 
it  was  held  that  the  covenant  for  quiet  enjoyment  was 
all  one  with  the  covenant  for  title,  or  parcel  of  that 
covenant,  or  in  necessary  construction  to  be  governed 
by  it,  otherwise  than  as  according  to  the  general  rules 
for  the  construction  of  deeds  every  deed  is  to  be  con- 
st rued — according  to  the  intention  of  the  parties. 

12.  In  a  later  case  (/>),  where  the  subject  was  elabo- 
rately discussed,  the  covenants  in  an  assignment  of  a 
leasehold  estate  were,  1 .  that  notwithstanding  any  act 
by  the  seller,  the  lease  was  a  good  lease;  2.  "and  fur- 
ther, that"  the  purchaser  might  peaceably  enjoy  with- 

(o)  See  Blatchfbrd  v.   Mayor  of      &  Bing.  319;   3  Moo.   703;  and 
Plymouth,  ■'>  Bing.  N.C.  691.  see  Foonl  y.  Wilson,  8  Taunt.  543 ; 

(/;)  Mud  r.  Marshall,  1    Brod.      2  Moo.  592. 
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out  any  interruption  from  "the  seller,  bis  executors, 
administrators  or  assigns,  or  any  other  person  or  per- 
sons whatsoever  having  or  lawfully  claiming,  or  who 
should  or  might  at  any  time  or  times  thereafter,  during 
the  said  term,  have  or  lawfully  claim  any  estate,"  &c. 
in  the  premises ;  and  that  free  from  incumbrances  by 
the  seller  ;  and  moreover,  for  further  assurance  by  the 
seller,  his  executors  and  administrators,  and  all  persons 
claiming  by,  from,  under  or  in  trust  for  him  or  them. 
All  the  covenants  therefore  wrere  restricted  to  the  acts 
of  the  seller,  except  the  covenant  for  quiet  enjoyment, 
which  in  words  expressly  extended  to  all  mankind.  It 
was  held  by  three  Judges  against  one,  that  by  construc- 
tion the  covenant  for  quiet  enjoyment  was  restrained  to 
persons  claiming  under  the  seller,  and  this  case  was 
distinguished  from  Howell  v.  Richards,  on  the  ground 
that  there  the  covenant,  respecting  incumbrances,  con- 
tained words  as  general  as  the  words  of  the  preceding 
covenant  for  quiet  enjoyment,  with  one  single  exception, 
viz.  the  chief-rent,  which  was  not  an  act  or  default  of 
the  party,  or  of  any  claiming  under  him :  this  excep- 
tion, therefore,  confirmed  the  generality  of  all  the  other 
words. 

13.  Perhaps  we  should  in  this  place  notice  the  case  of 
Barton  v.  Fitzgerald  (q).  It  arose  upon  covenants  in  an 
assignment  of  a  lease.  The  lease  was  recited  to  be  for 
the  term  of  ten  years,  and  the  seller  assigned  the  estate 
to  the  purchaser  for  the  residue  of  that  term.  The  co- 
venants were,  first,  the  common  covenant,  that  the  sel- 
sel  had  done  no  act  to  incumber,  except  an  under-lease  ; 
2dly,  "  and  also,"  that  the  lease  was  subsisting,  and  not 
become  void  or  voidable  ;  3dly,  for  quiet  enjoyment 
against  the  act  of  the  seller;  and  lastly,  for  further 
assurance  of  the  seller  during  the  residue  of  the  term. 

(q)   15  East,  530;  see  3  Barn.  &  Adol.  ] 95. 


IN    COVENANTS    FOR    TITLE.  531 

It  appeared  tli.it  the  lease  was  for  ten  years,  if  a  person 
should  so  long  live,  and  he  died  after  the  assignment, 
but  before  the  expiration  of  the  ten  years,  by  effluxion 
of  time.  And  the  Court  of  King's  Bench  held,  that  the 
second  covenant  was  general  and  unlimited,  and  that  by 
the  death  of  the  cestui  que  we,  the  purchaser  had  a  good 
right  of  action.  The  Judges  relied  principally  on  the 
recital.  The  exception  of  the  under-lease,  which  was 
for  a  term  absolute,  imported,  they  thought,  that  the 
seller  had  a  right  to  incumber  absolutely  for  the  term 
stated,  and  they  were  of  opinion,  that  all  the  other 
covenants  would  be  operative,  though  the  second  were 
construed  to  be  absolute.  This  case,  it  will  be  observed, 
depended  upon  very  particular  circumstances  ;  inde- 
pendently of  which  it  should  seem,  that  the  covenant 
upon  which  the  purchaser  recovered  would  have  been 
restrained  by  the  other  covenants. 

14.  But  where  the  first  covenant  is  general,  a  sub- 
sequent limited  covenant  will  not  restrain  the  generality 
of  the  preceding  covenant,  unless  an  express  intention 
to  do  so  appear,  or  the  covenants  be  inconsistent. 

15.  Thus  in  Gainsford  v.  Griffith  (r),  on  an  assignment 
of  a  leasehold  estate,  the  vendor  covenanted  that  the 
lease  was  a  good,  certain,  perfect  and  indefeasible  lease 
in  the  law,  and  so  should  remain  during  the  residue  of 
the  term,  and  that  the  purchaser,  his  executors,  admi- 
nistrators and  assigns,  should  quietly  enjoy  the  premises 
without  any  let,  denial,  &c.  by  the  vendor,  his  executors 
or  assigns  ;  and  acquitted  or  otherwise  saved  harmless 
of  all  incumbrances  committed  by  the  vendor.  And  it 
was  holden,  that  the  generality  of  the  preceding  cove- 
nant was  not  restrained  by  the  latter  covenant. 

Hi.  And  in  Norman  v.  Foster,  Lord  C.  J.  Hale  said, — 

(r)   lSaund.58;  1  Sid.  328.  See  '2   Bos.  X   Pull,  23.  ^ ;    1  Broil.  & 
Bing.  Xtt  ;  3  Moo.  72.",. 
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If  I  covenant  that  I  have  a  lawful  right  to  grant,  and 
and  that  you  shall  enjoy,  notwithstanding  any  claiming 
under  me ;  these  are  two  several  covenants,  and  the 
first  is  general,  and  not  qualified  by  the  second.  And  to 
this  Wylde,  J.  agreed,  and  he  said,  that  one  covenant 
went  to  the  title,  and  the  other  to  the  possession  (s). 

1/.  So  in  the  late  case  of  Hesse  v.  Stevenson  (t), 
where,  on  an  assignment  of  certain  shares  of  a  patent 
right,  the  assignor  covenanted,  that  he  had  good  right, 
&c.  to  convey  the  shares,  and  that  he  had  not  by  any 
means  directly  or  indirectly  forfeited  any  right  or 
authority  he  ever  had  or  might  have  had  over  the  same, 
it  was  decided  that  the  generality  of  the  first  covenant 
was  not  restrained  by  the  latter  covenant.  Lord  Alvan- 
ley  said,  that  the  covenant,  instead  of  being  framed  in 
the  usual  and  almost  daily  words,  where  parties  intend 
to  be  bound  by  their  own  acts  only,  viz.  "  for  and  not- 
withstanding any  act  by  him  done  to  the  contrary," 
omitted  them  altogether.  The  omission  of  these  words 
was  almost  of  itself  decisive.  The  attention  of  the  pur- 
chaser was  not  called  by  any  wrords  to  the  intent  of  the 
vendor  to  confine  his  covenant  to  his  own  acts.  The 
Court  ought  not  to  indulge  parties  in  leaving  out  words 
which  are  ordinarily  introduced,  and  by  which  the  real 
meaning  of  the  parties  might  be  plainly  understood. 

18.  In  Milner  v.  Horton  (w),  where  the  covenants  in  a 
conveyance  were,  1.  for  a  good  title ;  2.  right  to  convey; 
:$.  for  quiet  enjoyment,  restricted  to  the  sellers  and  per- 
sons claiming  under  them  ;  4.  and  that  free  from  incum- 
brances by  the  sellers  and  persons  claiming  under  them; 
the  Court  of  Exchequer  held,  that  it  was  the  evident 
intention  of  the  sellers  to  bind  themselves  by  the  two 
first  covenants,  that  the  vendees  should  have  a  good 

is)   1  Mod.  101.  (a)  M'CIel.  647. 

(/)  3  Bos.  &  Pull.5()5 
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estate  in  fee  simple,  so  far  as  rested  in  them,  and  therefore 
considered  them  qualified  by  the  subsequent  covenants. 
But  in  Smith  v.  Compton  (x),  that  case  was  properly  over- 
ruled. In  the  last  case  the  deed  was  a  common  convey- 
ance under  a  power,  the  creation  of  which  was  recited 
in  the  usual  way.  The  covenants  by  the  seller  were? 
1 .  That  the  power  was  in  full  force  ;  2.  and  that  he  had 
good  right  to  appoint  and  convey  ;  3.  and  further  for 
quiet  enjoyment  against  the  seller  or  any  person  or  per- 
sons claiming  or  to  claim  by,  from  or  under  or  in  trust 
for  him  ;  4.  and  that  free  from  incumbrances  made  by 
the  seller,  or  any  other  person  or  persons  claiming  or 
to  claim  by,  from,  through,  under  or  in  trust  for  him ; 
and  5.  for  further  assurance  by  the  seller,  and  all  persons 
claiming  or  to  claim  by,  from  or  under  or  in  trust  for 
him ;  and  it  was  determined  that  the  second  covenant 
for  right  to  convey  was  absolute  and  not  qualified  by  the 
subsequent  covenants.  The  Court  said,  that  looking  at 
all  the  cases  which  were  cited  for  the  defendants,  there 
was  only  one,  Milner  v.  Horton,  where  a  general  cove- 
nant had  been  held  to  be  qualified  in  the  manner  here 
contended  for,  unless  there  appeared  something  to  con- 
nect it  with  a  restrictive  covenant,  or  unless  there  were 
words  in  the  covenant  itself  amounting  to  a  qualification. 
It  was  said,  that  an  absolute  covenant  for  title  was  in- 
consistent with  a  qualified  one  for  quiet  enjoyment:  the 
Court  was  not  sure  that  that  was  so  generally ;  but  the 
conveyance  in  question  at  any  rate  was  an  instrument  of 
a  particular  nature.  It  began  by  a  statement  of  the 
specific  power  vested  in  the  seller,  for  the  disposal  of 
the  premises,  which  was  followed  by  a  covenant  that  the 
power  had  not  been  executed,  and  by  other  special  cove- 
nants, which,  in  a  deed  so  stating  the  vendor's  title, 

(a?)   3  Bum.  cS;  Adol.  l^J. 
M  M    o 
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might,  not  inconsistently,  be  introduced  at  the  same 
time  that  the  vendor  covenants  generally  for  right  and 
power  to  convey.  With  one  exception,  there  was  no 
case  where  a  general  covenant  had  been  held  to  be  quali- 
fied by  others,  unless  in  some  way  connected  with  them. 
The  Court  had  considered  Milnef  v.  Horton  again  since 
the  argument,  and  they  could  not  feel  themselves  bound 
by  its  authority :  they  came  therefore  to  this  conclusion, 
that  the  covenant  declared  upon,  being  unqualified  in 
itself,  and  unconnected  with  any  words  in  the  qualified 
covenants,  must,  in  a  court  of  law,  be  regarded  as  an 
absolute  covenant  for  title. 

19.  And  in  cases  of  this  nature,  as,  on  the  one  hand, 
a  subsequent  limited  covenant  does  not  restrain  a  pre- 
ceding general  covenant,  so,  on  the  other  hand,  a  pre- 
ceding general  covenant  will  not  enlarge  a  subsequent 
limited  covenant. 

20.  Thus,  in  Tren chard  v.  Hoskins  (g),  a  person 
being  seised  of  an  estate  granted  under  letters  patent, 
conveyed  it  to  a  purchaser,  and  in  the  conveyance  the 
grant  from  the  Crown  was  recited,  and  the  title  was 
deduced  from  the  grantee  to  the  vendor,  who  entered 
into  covenants,  first,  that  he  was  seised  in  fee ;  secondly, 
that  he  had  good  power  to  convey  ;  and  thirdly,  that 
there  was  no  reversion  in  the  Crown,  notwithstanding 
an \y  act  done  l/j/  him.  In  grants  of  lands  by  the  Crown, 
it  is  usual  to  reserve  a  reversion  which  the  grantee 
cannot  bar.  After  great  difference  of  opinion  on  the 
subject,  it  seems  to  have  been  decided,  that  the  restric- 
tive words  to  the  last  covenant  did  not  extend  to  the 
two  preceding  ones  ;  the  Court  presuming  the  intention 
to  be,  that  the  vendor  should  enter  into  an  absolute 
covenant   for  his   seisin  in    fee,  in   all  cases  but  one  ; 

(>j)  Winch,  91  ;    I  Sid.  328.     See  2  Bos.  cV  Pull.  19. 
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namely,  that  he  should  not  he  liable  on  the  objection  of 
a  reversion  existing  in  the  Crown,  unless  that  reversion 
appeared  to  have  been  vested  in  the  Crown  by  his  own 
act  (z). 

2 1 .  Where  the  covenants  are  of  divers  natures,  and 
concern  different  things,  restrictive  words  added  to  one 
shall  not  control  the  generality  of  the  others,  although 
they  all  relate  to  the  same  land  (a). 

22.  Thus,  where  A  covenanted  that  he  was  seised  in 
fee  notwithstanding  any  act  done  by  him,  and  that  the 
lands  were  of  a  certain  annual  value ;  the  latter  was 
holden  to  be  an  absolute  covenant,  that  the  lands  were 
of  the  stated  value  (b). 

23.  So  in  another  case  (c),  where  a  man  covenanted 
that  he  was  seised  in  fee,  notwithstanding  any  act  done 
b\  him  or  any  of  his  ancestors ;  and  that  no  reversion 
was  in  the  king  or  any  other ;  and  that  the  estate  was 
of  a  certain  annual  value  ;  and  that  the  plaintiff  and 
his  heirs  should  enjoy  the  estate  discharged  from  all 
incumbrances  made  by  him  or  any  of  his  ancestors,  it 
was  decided,  that  the  covenant  as  to  value  was  an  abso- 
lute and  distinct  covenant,  and  had  no  dependance  upon 
the  first  part  of  the  covenant. 

24.  In  the  case  of  Rich  v.  Rich  (d),  a  covenant 
"  that  lands  were  of  the  value  of  1,000/.  per  annum, 
and  so  should  continue,  notwithstanding  any  act  done 
or  to  be  done  by  the  covenantor,"  was  holden  to  be  only 
a  covenant  that  the  covenantor  had  not  lessened  the 
value. 

25.  This  subject  must  not  be  closed  without  observ- 
ing, that  if  general  covenants  are  entered  into  contrary 

(z)  See  -2  Bos.  &  Pull.  25,  p«  /      Car.  495  ;   1  Jones,  403,  S.C. 
Lord  Eldon.  (c)  Crayford  i>.  Crayford,   Go. 

(«)   See  3  Lev.  47.  Car.    106. 

(b)  lluyhe.-;    v.    Bennett,    Cro.  (d)  Cro.  Eliz.  43; 
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to  the  intention  of  the  parties,  equity  will,  on  sufficient 
proof,  correct  the  mistake  in  the  same  manner  as  errors 
are  corrected  in  marriage  articles,  and  will  relieve 
against  any  proceedings  at  law  upon  the  covenants,  as 
they  originally  stood  (e). 

(e)  Coldcott  v.  Hill,  1  Cha.  Ca.      2  Bos.  &  Pull.  26;  3  Bos.  &  Pull. 
15;   1   Sid.  328  cited;  Fielder  v.      575;  and  supra,  Vol.  1,  p.  261. 
Studly,  Rep.  temp.  Finch,  90.  See 
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11. 
12. 
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Action  for  damages  on  evic- 
tion. 

But   no  relief  unless  within 
the  covenant,  or  fraud. 

What  is  a  breach. 

Damages  where  copyhold  and 
not  freehold. 

Breach  although  no  estate 
passed. 

Purchaser  may  wait  till  evic- 
tion. 

Damages  under  covenant  for 

further  assurance. 
Interest. 

Improvements  and  buildings. 
( 'ontingent  incumbrance. 
Demand  against  assets. 

Effect  of  xeanl  of  notice  to 
seller  from  purchaser  of 
adverse  suit. 

Bankruptcy,  fyc.  no  bar  of 
covenant  for  title. 

Action  against  devisees. 


1.5. 
16. 

17. 

18. 

19. 
20. 

21. 

22. 
23. 

24. 

25. 
20, 

28. 


Specific  performance  of  cove- 
nant for  further  assurance. 

Duplicate  of  conveyance  :  co- 
venant to  produce  deeds. 

Belief  against  assignees. 

Relief  in  equity  against  coxc- 
nants  for  title. 

Judgments,  Sfc. 

Limited  time  for  further  as- 
surance. 

Unnecessary  act  cannot  be 
■required. 

Costs  to  be  tendered. 

Assurance  to  be  devised  by 
counsel  or  party. 

What  time  is  allowed  for  the 
execution  of  a  fur  titer  as- 
surance. 

Bond  cannot  be  required. 

27.  What  covenants  may  be 
required  in  assurance. 

Where  a  trustee  conveys  by 
way  of  further  assurance. 


1.  It  still  remains  to  say  a  few  words  concerning  a 
purchasers  remedy  under  covenants  for  the  title  ;  and 
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first,  if  he  be  evicted,  and  the  eviction  is  within  the 
covenant,  he  may  bring  an  action  at  law  for  damages. 

2.  But,  as  we  have  already  seen,  unless  the  eviction 
be  within  the  covenant,  or  there  was  a  fraudulent  con- 
cealment of  the  defect,  a  purchaser  cannot  recover  the 
purchase-money  in  case  of  eviction,  either  at  law  or  in 
equity  (a). 

3.  A  general  covenant  that  the  seller  is  seised  or 
possessed  of  the  estate  for  the  interest  granted,  is 
broken  immediately  after  the  execution  of  the  deed  if 
the  seller  has  not  the  fee  or  estate  granted  (6),  and  the 
purchaser  need  not  wait  till  he  is  evicted ;  but  this 
is  not  peculiar  to  a  general  covenant,  for  a  limited 
covenant  would  likewise  be  at  once  broken  if  the  title 
were  bad  within  the  limits  of  the  covenant.  And  the 
purchaser  may  negative  the  alleged  seisin  or  possession 
of  the  seller  without  stating  affirmatively  what  estate 
he  has  (c).  Of  course  the  same  observations  apply  to 
a  covenant  for  right  to  convey  (d).  But  a  covenant  for 
quiet  enjoyment  affords  no  right  of  action  until  a  dis- 
turbance :  the  erection  of  a  gate  which  obstructs  the 
covenantee's  necessary  right  of  way,  whether  set  up 
by  right  or  by  wrong,  would  be  a  breach  of  the  latter 
covenant  (e),  for  in  either  case  an  obstruction  ought  not 
to  be  erected  there.  As  to  the  covenant  that  the  estate 
is  free  from  incumbrances,  which,  as  we  have  seen,  is 
always  connected  with  the  covenant  for  quiet  enjoy- 
ment, there  is  an  obvious  distinction  between  a  cove- 

(«)  Sitprcijch.  12,  s.  2.  42  ;    King    v.    Jones,    5  Taunt. 

(/;)  Salmon  v.  Bradshaw,  Cro.  418. 

Jac.  304.  (c)  Andrews  v.  Paradise,  8  Mod. 

(c)  S.  C,  and  see  Muscot   v.  318;  Morris t>.  Edgington, 3 Taunt. 
Ballet,  Cro.  Jac.  3G9.  24;   .see  Plant..  Janus,  3   Barn. 

(d)  Chamberlain  v.  Ewer,  2  &  Adol.  794;  Kidder  r.  West, 
Bulstr.  1 1  ;  Nash  v.  Aston,  Skin.      3  Lev.  167. 
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nant  that  the  estate  is  free  from  incumbrances,  which 
is  not  the  form  of  the  common  covenant,  and  which 
would  be  broken  as  soon  as  made  if  there  were  any  in- 
cumbrance (/) ;  and  a  covenant  like  that  commonly 
entered  into  by  the  vendors  that  the  purchaser  shall 
enjoy  free  from  incumbrances,  which  so  long  as  he  do 
the  covenant  would  not  be  broken  {g). 

4 .  If  the  estate  was  sold  as  freehold,  with  a  general 
covenant  that  the  seller  was  seised  in  fee,  and  it  prove 
to  be  copyhold,  the  measure  of  damages  will  be  accord- 
ing to  that  rate  that  the  country  values  fee-simple  land 
more  than  freehold  (h). 

5.  It  is  immaterial  that  no  estate  passes  by  the  con- 
veyance, for  if  a  man  will  grant  to  another  his  manor 
of  Dale,  in  which  he  has  nothing,  and  covenants  that 
he  had  good  right  to  grant  this,  whereas  he  had  no 
right  at  all,  this  clearly  is  a  breach  of  covenant  (/). 

6.  And  the  covenantee  may  without  prejudice  to  his 
remedy  wait  till  he  is  evicted,  although  the  breach  is 
the  want  of  title  or  right  to  convey,  and  the  eviction 
is  only  a  consequential  damage  (/;). 

7.  Where  the  covenant  is  for  further  assurance,  if 
the  seller  will  not  convey,  the  purchaser  may  recover 
the  whole  value  of  the  estate  (/),  although  generally  it 
is  wise  to  wait  until  the  ultimate  damage  is  sustained, 
for  otherwise  he  could  not  recover  the  whole  value  (m) ; 
but  where  the  title  is  defective,  a  purchaser  would  not 
be  bound  to  wait  in  such  a  case,  but  might  bring  his 

{/)  Harrington   v.   Rydear,   1  (i)  Per  Williams,  J.  2  Bul'str. 

Lev.  92  ;   Moo.  249,  pi.  39.'3.  12.  (2d  number.) 

(</)  See  Vane  i.  Lord  Barnard,  U)  King  v.  Jones,  5  Taunt.  418. 

<  "lb.  7.  (/)  Per  Mansfield, C.  J.  .3 Taunt. 

(/*)  Gray  v.  Briscoe,  Noy,  142.      -h',;- 
('/•  not.)  O)  Per  Heath,  J.  ib.  428. 
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action  of  covenant,  and  if  necessary  offer  to  reconvey 
the  interest  or  title  actually  vested  in  him. 

8.  In  one  case,  where  the  purchaser  obtained  only  a 
mortgage  title,  and  was  compelled  to  reconvey  upon 
payment  to  him  of  the  mortgage  money,  the  jury  gave 
him  as  damages  a  sum  sufficient  to  make  up  the  residue 
of  the  purchase-money  and  interest  since  he  was 
evicted.  Upon  a  motion,  it  was  insisted  that  the 
damages  ought  to  be  reduced  by  taking  off  the  interest, 
for  that  it  was  the  purchaser's  own  laches  that  he  did 
not  sue  instantly  on  the  eviction,  and  in  that  case  no 
interest  would  have  accrued.  But  the  Court  observed, 
that  the  plaintiff  was  entitled  to  recover  damages  for  .all 
the  time  passed  during  which  he  had  been  kept  out  of 
the  possession  of  the  estate,  and  therefore  as  he  would 
be  entitled  to  an  equivalent  or  greater  sum  under 
another  name,  it  would  be  useless  to  disturb  the  finding 
upon  that  ground  (n). 

9.  In  Lewis  v.  Campbell,  Dallas,  C.  J.,  said  he  very 
much  doubted  whether  in  any  case  in  an  action  on  a 
covenant  for  quiet  enjoyment  of  an  estate  sold,  the 
plaintiff  who  has  been  evicted  could  recover  for  the 
improvements  and  buildings  he  might  choose  to  make 
and  erect  upon  the  lands.  And  Mr.  Justice  Richardson 
said  he  did  not  give  any  opinion,  whether  the  improve- 
ment of  the  land  would  in  any  ease  be  considered  in 
ascertaining  the  amount  of  the  damage  (o). 

10.  Where  a  man  agrees  to  take  a  covenant  against 
incumbrances  and  there  is  a  contingent  incumbrance,  if 
an  action  at  law  be  brought  upon  the  covenant  there 
would  not  be  recovered  two-pence  damages  till  a  breach, 
which  possibly  may  never  happen  (p). 

(«)  Kingv.  Jones,  5 Taunt.  418.  (p)  Per   Lord    Cowper,    Gilb. 

(o)  8  Taunt.  715.  Eq.  Hep.  7. 
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1 1 .  Where  in  a  marriage  settlement  there  was  a  cove- 
nant for  quiet  enjoyment  and  further  assurance,  and  there 
was  a  defect  in  title  to  part  and  the  covenantor  was  dead, 
so  that  the  demand  was  against  assets,  Lord  Thurlow 
said  that  the  breach  of  contract  sounded  in  damages, 
and  therefore  there  must  be  an  issue  directed  to  try  what 
the  damages  were.  This,  he  observed,  was  a  contract  to 
convey  a  particular  estate  [a  conveyance  of  the  estate 
with  covenants,  as  above],  and  not  to  purchase  lands. 
If  it  had  been,  he  should  have  decreed  lands  to  be  pur- 
chased and  settled,  but  being  to  settle  a  particular 
estate  it  is  only  in  damages  (q). 

12.  A  purchaser  is  not  bound  to  give  notice  of  an 
adverse  suit  to  the  covenantor  ;  but  if  he  compromise 
it,  may  recover  the  whole  sum  paid  and  his  costs  be- 
tween solicitor  and  client,  if  the  claim  was  within  the 
covenant.  The  only  effect  of  want  of  notice  in  such 
a  case  as  this  is,  to  let  in  the  party  who  is  called  upon 
for  an  indemnity,  to  show  that  the  plaintiff  has  no 
claim  in  respect  of  the  alleged  loss,  or  not  to  the 
amount  alleged,  that  he  had  made  an  improvident 
bargain,  and  that  the  defendant  might  have  obtained 
better  terms  if  the  opportunity  had  been  given  to  him. 
But  that  must  be  proved  (/•). 

13.  An  action  for  breach  of  a  covenant  for  title  (a*) 
will  not  be  barred  by  the  bankruptcy  and  certificate  of 
the  covenantor,  although  the  cause  of  action  accrued 
before  the  bankruptcy. 

14.  An  action  of  covenant  did  not  lie  against  a  de- 
visee upon  the  statute  of  fraudulent  devises  (t).     There 

(?)  Wade  i'.  Payot,  1  Bro.  C.  C.  Term  Rep.  612  ;  Mills  v.   Auriol, 

363.  1  Hen.  Blackst.  43:3. 

(/•)  Smith  v.  Compton,  3  Barn.  (0  3  W.  andM.c.  II;  Wilson 

&  Aid.  407.  v.    Knubley,    7    East,    128;    see 

(s)  Hammond    v.    Toulmin,    7  Farley  v.  Briant,  3Adol.  &E1I.839 
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was  no  such  remedy  at  common  law.  and  therefore, 
although  a  vendor  died  seised  of  real  estates,  yet  if 
they  were  devised  hy  his  will,  a  purchaser  had  not  any 
remedy  against  them,  notwithstanding  that  the  cove- 
nants for  title  were  broken,  and  there  was  no  other 
fund  to  which  he  could  resort  for  damages.  This,  how- 
ever, was  remedied  by  the  1  Will.  4,  c.  47  («)',  which 
expressly  extends  the  provisions  of  the  former  statute 
generally  to  the  case  of  covenants. 

15.  If  the  title  prove  bad,  and  the  defect  can  be  sup- 
plied by  the  vendor,  the  purchaser  may  file  a  bill  in 
equity  for  a  specific  performance  of  the  covenant  for 
farther  assurance.  And  a  vendor  who  has  sold  a  bad 
title,  will,  under  a  covenant  for  further  assurance,  be 
compellable  to  convey  any  title  which  he  may  have 
acquired  since  the  conveyance,  although  he  actually 
purchased  such  title  for  a  valuable  consideration  (%). 
But  after  a  conveyance  executed,  a  bill  cannot  be  filed 
for  compensation. 

16.  It  seems  that,  under  a  covenant  for  further  as- 
surance, a  purchaser  may  require  a  duplicate  of  the 
conveyance  to  be  executed  to  him,  in  case  he  is  com- 
pelled to  part  with  the  original  to  a  purchaser  from 
him  of  part  of  the  estate  (y)  ;  but  it  may  be  doubted 
whether  he  can  require  a  covenant  to  produce  the  title- 
deeds  if  the  purchase  was  completed  without  such  a 
covenant  (z). 

1/.  So  if  the  vendor  become  bankrupt,  the  purchaser 
may  call  upon  the   assignees   to    execute   further  as- 

(>t)  Sec.  3 ;  see  3  &  4  Will.  4,  sec  ch.  22,  infra,  vol.  3. 

c.  104;  2Myl.&Cra.708;7Sim.  (y)  Napper  r.  Lord  Ailing-ton, 

546;  Sparkmanv.Timbrell,  8  Sim.  1  Eq.  Ca.  Abr.  166,  pi.  4. 

2  53.  (z)  Fain  v.  Avers,  2  Sim.  &  Stu. 

(x)  Taylor  v.  Debar,  1  Cha.  Ca.  533;  supra,  p.  98.     See  Hallett 

274  ;  2  Cha.  Ca.  212.     See  Sea-  v.  Middlcton,   1    Etuss.  243;  and 

bourne  v.  Powell,  2  Vein.  11;  and  supra,  p.  99. 
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surances,  although  the  vendor  was  only  tenant  in  tail, 
and  did  not  suffer  a  recovery  (a). 

18.  But  if  the  original  contract  was  not  fit  to  he 
executed  by  equity,  the  Court  will  not  interfere  in 
behalf  of  the  purchaser,  but  leave  him  to  his  remedy 
at  law  (b).  And  if  the  title  prove  bad,  and  the  pur- 
chase was  made  at  a  great  undervalue,  equity  will 
relieve  the  vendor  against  an  action  on  the  covenants 
for  title,  allowing  the  purchaser  his  purchase-money, 
with  interest  only,  he  discounting  the  mesne  profits  (c). 

10.  Under  a  covenant  for  further  assurance,  a  pur- 
chaser may,  of  course,  require  the  removal  of  a  judg- 
ment or  other  incumbrances  (d). 

20.  If  the  time  for  further  assurance  be  limited,  the 
purchaser  must  take  care  to  require  the  act  to  be  done 
within  the  time  whilst  the  parties  are  competent  to  do 
it  (e). 

21.  A  covenant  to  do  all  reasonable  acts  means  such 
acts  as  the  law  requires ;  and  if  it  be  an  unnecessary  act 
which  is  called  for,  it  is  not  a  reasonable  act,  or  one 
which  would  be  required  by  law(/). 

22.  It  was  ruled  by  Holt,  C.  J.  (//),  that  if  A  covenant 
with  B  to  make  further  assurance  to  B,  at  the  cost  of 
B,  A  ought  to  give  notice  to  B  what  sort  of  assurance 
he  will  give,  and  then  B  ought  to  tender  the  costs,  and 
then  A  ought  to  make  the  assurance;  but  according  to 
ili<'  common  covenant  for  further  assurance,  the  sort  of 
assurance  is  to  be  pointed  out  by  the.  purchaser,  so 
that  he  would  have  to  tender  the  costs  at  the  time 
lie  required  the  assurance. 

(a)  Pye  v.  Daubuz,  3  Bro.  C.C,  (e)  Nash  v.  Ashton,  Skin.  42. 

;  &    I   Will.    I,  c.  74,  (/)  Per  Wood  B.  in  Warn  v. 

s.  55  to  69;  supra,  ch.  11,  s.  4.  Bickford,  9  Price,  43. 

(b)  Johnson v.Nott,  lVern. 271.  (//)   Heron  v.  Treyne,    2    Lord 
i  )  Zouch  r.  Swaine,  lVern.320.  Raym.  750  ;   see  Hallings  v.  Con- 

(</)  Per  Heath,  J.  5  Taunt.  427.     nard,  Cro.  Eliz.  517. 
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23.  If  the  covenant  be  to  make  such  further  assur- 
ance as  the  purchaser's  counsel  shall  advise,  the  pur- 
chaser himself  cannot  devise  the  assurance  (g),  but  this 
technicality  is  obviated  by  the  usual  form,  which  requires 
sue)}  further  assurances  to  be  executed  as  the  purchaser, 
his  heirs  or  assigns,  or  bis  or  their  counsel  shall  advise, 
or  devise  and  require,  which  means  what  it  expresses, 
that  either  the  party  or  the  counsel  may  devise  the 
assurance. 

24.  The  seller  should  be  permitted  to  read  the  assur- 
ance, and  to  go  to  his  own  counsel  to  consider  it,  and 
to  have  convenient  time  after  the  assurance  shown  to 
him  to  perfect  it  (h).  But  in  •Manser's  case,  according 
to  Coke's  report  (i),  it  was  laid  down,  that  where  a  man 
is  literate,  he  is  bound  by  law  to  deliver  it  presently 
upon  request,  and  hath  not  time  to  consult  upon  it  with 
counsel  learned  in  the  law ;  but  the  case  turned  upon 
the  pleading  and  upon  the  distinction  taken  where,  as 
in  that  case,  the  act  was  to  be  performed  by  a  stranger 
and  not  by  the  covenantor  (k)  ;  and  indeed  in  Leonard's 
report,  it  is  stated,  that  the  obligation  was  to  execute 
the  assurance  on"the  1st  of  January,  and  the  deed  was 
not  tendered  till  before  sun-setting  on  the  31st  of  De- 
cember, so  that,  if  not  then  executed,  the  obligation 
would  have  been  avoided,  and  it  is  there  said,  that  the 
opinion  of  the  justices  was,  that  the  obligation  was  for- 
feited, for  when  he  knew  the  last  instant  of  time,  he 
ought  to  have  had  his  counsel  then  ready  with  him  (/). 
But  although  this  point  was  mooted  (m),  it  does  not 
appear  to  have  arisen  in  the  case  (n).     The  case  which 

(g)  Bennet's  case,  Cro.  Eliz.  9;  (k)  Moo.  182,  pi.  326. 

Baker   v.   Bulstrode,   2  Lev.   95,  (/)  4Lev.61. 

I   Mod.  104.  (m)  See  Moo.  183. 

(//)  Bennet's  case,  ubi  sup.  (v)  See  the  pleading-s  in  Coke. 

(/)  2  Rep.  3  a. 
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was  mainly  relied  upon  in  Manser's  case  was  decided 
before  Bennet's  case,  which  latter  seems  to  give  the  true 
rule,  and  the  former  case  can  hardly  be  said  to  raise  the 
point,  because  the  obligor  refused  to  execute  the  deed, 
and  did  not  simply  require  time  to  consult  his  counsel : 
And  the  tender  itself  was  traversed ;  and  it  was  upon 
a  motion  in  arrest  of  judgment  that  it  was  said,  the 
obligor  required  time  to  place  the  deed  before  his  coun- 
sel to  be  advised  upon  it ;  sed  hoc  non  allocatur  Dyer 
says,  for  the  covenant  was  peremptory,  viz.  to  be  per- 
formed presently  at  his  peril  (o).  However,  no  diffi- 
culty ever  arises  upon  this  point  in  practice,  for  in  the 
ordinary  course  of  business,  the  draft  of  the  intended 
assurance  is  sent  to  the  seller  for  his  perusal,  and  to 
enable  him  to  take  counsel's  advice  upon  it,  and  the 
Courts  would,  no  doubt,  feel  themselves,  upon  a  review 
of  the  authorities,  at  full  liberty  to  adopt  a  reasonable 
rule  upon  this  subject. 

25.  A  mere  agreement  to  convey  an  estate  as  a  third 
person  should  advise,  of  course  would  not  justify  the 
requisition  that  beyond  the  conveyance  the  seller  should 
enter  into  a  bond  for  quiet  enjoyment  against  all  per- 
sons (_p),  or  indeed  any  bond  at  all. 

26.  But  this  was  carried  further,  and  it  was  held  that 
an  agreement  by  a  seller  to  convey  the  estate  by  such 
reasonable  assurance  as  by  the  purchaser  should  be  ad- 
vised and  required,  did  not  authorise  the  purchaser  to 
require  a  conveyance  with  common  covenants  against 
incumbrances  by  the  seller,  and  for  further  assurance, 
because  the  agreement  was  not  to  make  the  assurance 
with  reasonable  covenants  (q). 

{«)  Wotton  v.  Cooke,  Dy.  337  Jac.  115. 

b.  pi.  39;    see   Fitzhugh  v.  Den-  (y)  Coles  v.  Kinder,   Cro.  .Inc. 

nington,  2  Lord  Raym.  1096.  571. 

(/;)  Staynrode  v.  Locock,  Cro. 
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2/.  And  it  is  still  clear  that  then1  must  not  be  any 
warranty  in  such  a  deed,  and  indeed  no  warrai  iow 

ever  contained  in  a  common  conveyance.  But  in  Las- 
sels  v.  Catterton  (r),  where,  under  a  common  covenant, 
for  further  assurance,  a  conveyance  was  tendered  with 
the  usual  covenants,  Mr.  Justice  Twisden  said,  that  he 
knew  it  had  been  held  that  if  a  man  he  hound  to  make 
any  such  reasonable  assurance  as  counsel  should  advise, 
usual  covenants  may  be  put  in,  for  the  covenant  shall 
be  so  understood. 

28.  Where  the  agreement  is  to  convey  an  estate  upon 
a  sale,  it  admits  of  no  doubt  that  the  purchaser,  both  at 
law  and  in  equity,  would  have  a  right  to  a  conveyance 
with  usual  covenants,  although  nothing  was  expressed 
about  covenants  in  the  agreement :  that  would  be  sup- 
plied. But  where  the  conveyance  is  really  a  further 
assurance,  the  purchaser  must  be  supposed  to  have 
already  obtained  all  such  covenants  for  title  as  lie  was 
entitled  to,  and  therefore  could  not  require  any  new 
ones  from  the  seller  in  the  further  assurance.  If  a  trus- 
tee were  to  convey  an  outstanding  legal  estate  to  the 
purchaser,  in  pursuance  of  the  seller's  covenant  for  fur- 
ther assurance,  he  not  having  before  entered  into  any 
covenant,  would  lie  bound  to  covenant  in  the  usual  way 
that  he  had  done  no  act  to  incumber  the  <  and 

the  seller  would  be  compellable  to  procure  a  conveyance 
from  him  with  such  a  covenant.  No  real  difficulty  is 
likely  to  arise  in  practice  upon  this  point. 

(/-)  1  Mod.  G7. 
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negligence  in  preparing,  effect,  of   -         -         -         -         -  50 

how  to  be  prepared        -------  57 

of  deeds  must  be  furnished      ------  ib. 

of  a  leasehold  title          -         -         -         -         -         -       59.  64 

of  an  exchanged  estate            _....--  ib. 

of  an  inclosure       -------          -  ib. 

of  exchanged  estates  under  inclosure  acts         -         -         -  ib, 

of  an  act  of  parliament  -         -         -   •               -         -         -  l|l) 

of  an  enfranchised  copyhold    ------  ib. 

of  an  allotment      --------  ib, 

of  recitals,  witnessing  and  granting  parts          -         -  ':l 

of  parcels      <•         -         -         -         -         -         -         -         -  ib. 

of  title  to  estate  sold  in  lots -  62 

id  exceptions,  habendum,  and  limitation             ...  jl,, 

of  provisoes,  powers,  and  covenants          ...         -  03 

of  ceremonies,  receipts,  registry,  intestacy,  &c.         -         -  64 

U   to  term ib' 
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of  descent,  pedigree       -        -         -         -         -         -         -65 

of  wills         ----.-....     ib. 

of  judgments,  crown  debts,  fiats  in  bankruptcy  -         -     il>. 

how  to  be  examined  with  deeds  and  wills  -  66 

where  examination  may  be  delayed  -         -  -67 

how  to  be  perused  .......     68 

when  complete       -..---.-78 
should  contain  list  of  judgments,  &c.        ....     ib. 

may  be  required  of  the  whole  title,  where  limited  title  is  to 

be  accepted  -.-...--79 
to  whom  it  belongs  -....--80 

where  to  be  examined  with  deeds  -         -         -         -81 

to  be   verified,   although   conditions  against  production  of 

deeds,  where     --.--.--83 
office  copies,  where  to  be  produced  ...       83,  84 

negligently  prepared,  seller  not  liable        ....      86 

time  for  production  of,  enlarged  in  equity  -  87 

where  prior  title  should  be  produced  -  -  -  133 

at  what  period  it  should  begin  -  -  -  135 

must  commence  with  a  document  if  in  seller's  power  -    139 

of  copyhold  title,  40  years        --.--.      ib. 
of  title  to  lay  tithes         .......     ib. 

See  Deeds.     Evidence.    Title.     Vol.  i.  hi. 

ACCEPTANCE  OF  TITLE, 

by  possession         -         -         -         -         -         -         •  12 

by  granting  a  lease  -         -         -         -         -         -         -14 

by  approving  of  the  conveyance      -----     ib. 

possession  not,  before  title  is  made  -  -         -         -15 

or  if  defect  is  to  be  remedied     -----     ib. 

acts  of  ownership  after  authorized  possession,  not  an  -      15 

confined  to  the  abstract  -  -         -     IS 

not  a  waiver  of  proof  of  title  19 

not,  whilst  objection  maintained      -         -         -         -         -21 

not  binding  where  objectionable  deed  afterwards  produced   - 
See  W  \i \  i  u  of  Title. 


I.) 


ACCIDENT, 

estate  swept  away  by  Hood  at  time  of   sale,  purchaser  re- 
lieved      -         -         -        -         -         -         -         -         -44 

See  Vol.  i.  iii. 

n  n  2 
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ACCOUNTANT  TO  THE  CROWN,  page 

purchaser  from,  how  far  bound         -         -         -         -         -  411 

where  sale  is  under  extent,  &c         -         -         -         -  412 

not  bound  by  simple  contract  debt    -  ib. 

parish  collector  of  taxes,  not  an 413 

See  Vol.  iii. 
ACKNOWLEDGMENT, 

of  title  in  writing,  effect  of     -----  .    344.350 

written,  by  mortgagee,  its  effect      ....    ^61,  ;>,;o 

as  regards  money            --.-.__  262 
See  Vol.  iii. 
ACQUIESCENCE, 

where  it  is  a  waiver  of  objections    -  19 

an  acceptance  of  a  proposal      -----  25 

rule  of  equity  not  altered  by  statute  of  limitations     -         ■  361 
See  \Tol.  iii. 

ACT  OF  BANKRUPTCY, 

effect  of        -         -         -         -         -         -         -         -         -189 

where  no  debt  can  be  shown  -  ...  20S 

ACT  OF  PARLIAMENT, 

abstract  of    -----  -     GO 

expense  of  private  falls  on  seller      -         -         -         -  I  :  i 

ACTION, 

by  purchaser,  injunction  against  it  -  -     47 

title  must  be  proved  bad,  in    -         -         -         -         -  -     48 

damages  for  purchaser  in        ------     ib. 

what  expenses  may  be  recovered  in,  where  uo  title    -         -     52 
particulars  of  legal  objections  not  demandable  -  -     54 

objection  of  law  withheld,  cannot  be  sel   up;  if  it  could  be 

remedied  •  -------     ib, 

how  title  should  be  averred     -         -         -         -         - 

where  restrained,  after  seller's  bill  dismissed      -  ib. 

bill  dismissed  with  liberty  to  bring  an  action,  permission  of, 

no  weight  at  law         -------     ib. 

title  not.  doubtful  at  law 198.    202 

al  law.  equitable  objection  may  be  considered   -         -         -  202 
actions  abolished  by  new  statute  of  limitations  -         -  329 

heir   entitled   to  right   of  action  for  breach  of  covenant  in 

mcestor's  lifetime,  where    -------  458 

jcllcrmust  lend  his  name  to  purchaser,  where  covenants  do 

run  \\  itb  laud        -------  485 


I   N    D   E   X.  5  19 
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rig-ht  of,  under-covenants  for  title,  not  barred  by  bankruptcy 
and  certificate    --.---..  540 
See  Covenants  for  Title,     Evid]  m  e.    Vol.  i.  iii. 
ADMINISTRATOR, 

time  runs  against  him  from  death     -         -         -         -         -34] 
See  Vol.  iii. 

ADMITTANCE.     See  Copyhold. 
ADVERSE   POSSESSION, 

nor  necessary  for  time  to  "bar  -  ...  34.(3 

where  no  provision  in  act,  qu.  -  -         -  353 

ADVOWSON, 

root  of  title  to  -         -         -         -         -         -         -   140 

where  barred  by  time      ------ 

See  Vol.  i. 
IGENT, 

purchasing  cannot  bind  purchaser  as  to   title,  <\<\.  with 

new  authority    --------       »  | 

Sec  Vol.  i.  iii. 

AGREEMENT. 

what  amounts  to  an,  to  accept  a  tide        - 

to  accept  a  bond  for  title  -----..        7 

to  buy  with  all  defects  of  title,  what  statements  bind  seller 
See  Vol.  i.  iii. 
ALLOTMENT, 

title  to,  before  award      -------  ](|() 

ANCESTOR. 

lineal,  may  be  heir  to  his  issue         -  -  23 

ANCIENT  DEMESNE.     See  Recovery. 

ANNUITANT, 

under  will,  when  right  accrues         -  -  335 

distress  for  annuity,  under  statute  of  limitations  -  366 

See  R  i  vi  s.      Vol.  i.  iii. 
ANNUITIES, 

should  be  searched  for    -  -  -  -         -         -  -  ■'■ 

See  Vol.  iii. 
APPEAL, 

Mouse  (.1'  Lords  will  not  decide  doubtful  point,  on        -    167.    1  ;  I 
eft'ect  of  decision  in  House  of  Lords  upon  title  -    Ids 

House  of  Lords  will  not  decidi  upon  except  -         -    !';; 
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APPOINTEE,  Tnge 

where  covenants  for  title   run  with  the  land  in  his  hands 

460,  461,  462,463 
APPOINTMENT, 

defeated  judgment  under  old  law    -----    39--> 
but  not  under  new,  unless  for  purchaser  without  notice  401 

.APPORTIONMENT, 

of  rent,  must  be  hy  deed  .__..-   161 

of  covenants  for  title       ...  ...  508 

ASSIGNEES, 

where  they  are  entitled  to  benefit  of  covenants  for  title       -  458 
of  lessees  where  so  entitled     ------  466 

operation  of  32  H.  8 466,467,468 

of  reversion,  where  so  entitled  -----  407 

of  rent  with,  as  an  indemnity,  a  power  of  distress  over  ano- 
ther estate,  take  the  power  -  484 
of  lessor,  not  entitled  to  covenant  by  lessee,  to  pay  per  tun 

of  wine  sold        -_-..--.     jb. 
of  grantor  of  watercourse,  bound  by  his  covenant  to  cleanse 
it     •  485 

ASSIGNEES  OF  BANKRUPTS, 

must  furnish  attested  copies    -         -         -         -         -         -122 

must  produce  a  full  title  -         -         -  -         -         -  152 

covenant  only  that  they  have  not  incumbered    -  455 

bound  to  execute  further  assurances  ....  54] 

See  Vol.  i.  iii. 
ATTAINDER, 

where  of  no  force  in  descents  -  235 

ATTESTED  COPIES, 

purchaser  entitled  to  them,  al  seller's  expense  -         -         -118 
but  not  of  instruments  on  record        -         -         -         -119 

unless  in  the  seller's  possession     -  -  -  -120 

of  court  rolls  --.__.-.      jb. 

right  to,  excluded  by  agreement  to  produce  deeds,  qu.        -   121 
importance  of         -  -  -  -  -  -  -  -122 

assignees  must  furnish  them  ------     ib. 

covenant  to  allow  them  to  be  taken  -  »  -  -124 

See  Vol.  i. 
A  TO  iRNEY, 

accepting  title  for  client,  and  then  buying',  bound      -         -       8 
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stating  to  counsel  that  objection  are  removed,  cot  binding  -  17 
how  be  should  examine  abstract  -----  G6 
evidence  of  deed  executed  by  -         -        -         -         -73 

where  purchaser's  attorney  is  to  travel  to  examine  abstract  -     fi'2 
purchaser's  country   attorney   should  leave  examination  of 
abstract  to  town  agent         ------     8:5 

lien  on  deeds,  against  purchaser  for  costs  -         -         -91 

answerable  for  neglect  in  searches  -         -         -         -         -417 

seller  not  allowed  to  convey  or  surrender  by  attorney  -  437 

nor  compelled  to  do  so     -  -  -  -  -  -   438 

revocation  of  letter  of    -------  437 

how  conveyance  by  attorney  should  be  taken  -  43S 

not  entitled  to  draft  of  conveyance  -  -  -  ib. 

of  seller  lias  no  lien  on  conveyance  -  4  11 

See  Vol.  i.  iii. 

AUCTIONEER, 

not  liable  to  expenses  of  investigating  title       -         -         -52 
See  Vol.  i.  iii. 

AWARD, 

title  to  allotment  before  ..-.--   100 

BANKRUPTCY, 

power  under,  where  tenancy  in  tail  -  304 

provisions  in  favour  of  purchasers     -  305 

judgments,  where  binding  against  -----  406 

searches  for -  409 

enrolment  of  proceedings  under      -----     ib. 

certificate  of  conformity  to  be  enrolled       -  -110 

bankrupt  generally  covenants  for  title      -  -  -  -  455 

certificate  no  bar  of  covenants  for  title     -  540 

See  Act  oi?  Bankruptcy".     Assignees,     Vol.  i.  iii. 

I     HON  AND  FEME, 

statute  deeds  by    -         -         -         -         -         -         -         -413 

covenants  for  title  by  husband  of  feme  mortgagor,  whether 
they  run  ---------   47S 

See  Feme  Covert.     Vol.  i.  iii. 
BASE  FEE, 

voidable  fee  created  bi  fore  now  statute  of  limitations,  how 

affected -357 

See  Ti  \,-.i    i  •.   Tail.     Voi  r>  ible   Fee. 

N    N     ! 
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BOND,  Page 

to  bo  accepted  by  contract,  for  title  7 

See  Vol.  i.  iii. 

BREACH  OF  CONTRACT.     See  Covenants  for  Title.  Vol.  i.  iii, 
BUILDINGS.     See  Improvements.     Vol.  i. 
BUYER.     See  Purchaser. 
ONS  OF  DESCENT, 
under  the  old  and  new  law     -  -  238 

(    \:^E, 

directed  upon  title  -  -  166 

liow  acted  upon      -  -  167 

sent  to  another  court       ------     ju. 

in  which  titles  have  been  held  doubtful  -         -  -176 

re  they  have  boon  held  not  doubtful   -  180 

See  Vol.  iii. 
■  ESTUI  QUE  TRUST, 

operation  of  old  statutes  of  limitation  on  -         -  324 

time  a  bar  as  between  cestuis  que  trust-  -         -  325 

barred  by  time,  from  period  of  sale         -  360 

liould  covenant  for  title  -  452 

Vol,  iii. 

CHAMPERTY, 

what  is  not  -----  .     4G 

CHURCH    PROPERTY, 

where  time  runs  against         ...  .  3(35 

COMMOT 

■  re  barred  by  time  -         -  :,'v 

COM! 

none  for  right  of  sporting,  after  waiver    •  12 

allowed  for  part,  although  objection  to  want  of  title  waived     20 

for  want  of  title    -------     48 

unless  contractor  re-sell  -  -  ib. 

none  for  loss  by  funds,  where  no  title      -  5\ 

none   in   equity   for   lessee  building  before   lease    "ranted, 

title  -         -         -         -         -         -         -         -143 

irchasei  bound  to  fake        -         -  -         -154 

for  small  rents        -  -  -      ib.    1 56 

purchaser  evicted  before  or  after  conveyance  -  419 

foi  rcnl  i  nted  ...  -    428,  429 

I   RKORMANI   I  .        Vol.   i. 
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CONCEALMENT, 

of  incumbrance,  purchaser  relieved  againsi       -         -         -  428 

See  Vol.  i.  iii. 

CONDITIONS  OF  SALE, 

to  accept  the  title  as  it  .stand-  3 

See  Vol.  i. 

CONTINGENT, 

tenant  in  tail,  his  power        -  ....  272 

interests  in  estates  in  Ireland,  how  disposable-         -         -  315 

\t    in    T.u  L.      Vol.  iii. 

I  ONTINGENT  REMAINDER, 

title  depending  on  destruction  of,  good   -  -     181   187 

<  ONTHIBUTION, 

to  judgments         -                                               -  ins 

in  equity  to  incumbrances      -  487   488 

covenant  to  contribute  to  expense  of  suit  for  modus,  does 
not  nm 487,  49G 

See  Vol.  iii. 
CONVEYAN< 

preparation  of,  effect  on  objections  to  title        -         -         -  17 

expense  of,  cannot  be  recovered,  if  no  title        -          -          -  52 

unless  objection  to  title  concealed      -  ih, 
i, nt  to  he  prepared,   if  title  had         - 

or  till  the  purchaser  is  satisfied  with  title  -          -          -  435 

but  may  be,   if  deeds  promised  to  be  produced   -           -  85 

burned,  seller  must  execute  a  new  one     -          -          -          -  98 

to  uses,  whether  deeds  pass  with  seisin    -  104 

impeached  for  fraud,  when  to  be  produced  in  suit       -         -  1  1-1 

presumption  of     -------.  ]<«; 

to  trustees,  to  sell,  where  operative  against  judgments  387.  399 
before  execution  of,  incumbrances  discovered  must  be  dis- 
charged by  seller        -         -         -         -         _         .         -419 

eviction  of  purchas.                    execution  of,  relief  granted     -  ib. 

after  execution  of,  no  such  relief    -----  (on 

unless  in  the  case  of  concealment    ....  (.28 

increased  in  length  by  incumbrances,  &c.  expense  falls  on 

seller          ------._.  434 

how  to  be  framed,  where  person  joins,  to  cure  objection     -  435 

corrected  where  drawn  by  mistake  -----  435 
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CONVEYANCE— conth  r.  . 

altered  in  draft,  should  be  communicated  ...     ib. 

engrossed,  but  defect  of  title  discovered  -  436 

to  lessee,  destroys  covenants  in  lease        -  ib. 

expense  of,  falls  on  purchaser  -         -  -  .  -     ib. 

expense  of  its  execution  falls  on  the  seller        ...     jb. 
to  be  executed  by  seller  himself       -----    137 

if  purchase  g*o  off,  belongs  to  purchaser  it"  not  executed     -  43S 

to  whom  it  belongs  when  executed   -  439 

attorney  of  seller  no  lien  on  it         -         -  -         -         -  441 

should  be  registered  immediately     -----  442 

how  to  be  stamped         -         -         -         -         -         -         -444 

seller  bound  to  execute  duplicate    of,    under  covenant   for 
further  assurance        -------  54] 

See  Vol.  i.  iii. 
COPARCENERS, 

possession  of  one,  not  that  of  companion         ...   343 
COPIES  OF  COURT  ROLL, 

to  be  furnished  to  purchaser  ------     86 

COPYHOLD, 

abstract  of  title  to  enfranchisement  -  60 

copies  of  court-roll  to  be  furnished  to  purchase]         -         -86 
root  of  title  to        -         -         -         -         -         -         -         -139 

pass,  by  what  description        -  -  -  -  -  -187 

tenant  in  tail  of,  his  power  -         -         -         -         -302 

bound  by  judgments      -------  395 

except  as  against  purchasers  without  notice       -         -   396 

to  be  surrendered  by  seller  himself  -  437 

expense  of  surrender  and  admittance  falls  on  purchaser      -     ib. 

Sec  Attested  Cones.    Devises,    Ten  ax  v  in  Tail. 

Voli  i.  iii. 

(  OSTS, 

of  re-sah  of  purchaser  re-selling,   where  title  proves  bad, 

not  recoverable  .._._._     50 

as  between  attorney  and  client,  not  recoverable  where  co 

paid  in  suit  between  party  and  party     -  54 

See  Attorney.     Expenses.     Vol.  i.  iii. 
COVENANTS, 

right  to  re* enter  on  breach  of,  title  bad  if  sale  in  lets         -   163 
not  to  bar  dower,  binding        - 

pted  against  an  incumbrance     -         -         -  -419 
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COVENANTS—  continued. 

where  they  run  with  the  land  ■  l.y-; 

to  reside  in  .1  house,  whether  it   runs     -         -         -         -47] 

0  to  exorcise  a  trade  therein  -         -         -         -         -477 

by  purchaser  f<i  pay  a  rentcharge  created  by  the  convey- 
ance to  him,  dees  not  run  -  -  -  -  -479 

whether  a  covenant  to  pay  a  rent  runs  with  it  in  any  case  -    1    1 
relating  to  tithes,  runs  with  them    -  -  482 

by  mortgagor  to  pay  the  money,  docs  not  run  -         -         -     j|K 
by  one  joint -tenant  on  sale  to  the  other,  to  pay  the  rent  on  a 

lease,  i\  c,   does   net   run         ----_.     |s;; 

not  running  with  land,  seller  must  lend  his  name        -  -   . | s . "> 

operation  of  covenants  not  to  build  on  land  or  the  like        -    I'm 
for  right  of  pre-emption  do  not  run  with  the  land      -         -495 
to  contribute  to  expenses  of  suit,  do  not  run      ...     jjj 
not  to  build,  &c   1  nforced  in  equity  -  5QQ 

by  owners  of  iron-works  to  use  a  railway,  whether  it  runs     500 
for  value  of  estate,  a  distinct  covenant     -  ;,:;.-, 

See  Vol.  i.  iii. 
COVENANTS  TO   PRODUCE   DEEDS, 

seller  cannot  withhold  deeds   because  he  lias   entered   into 

such  a  covenant  -  92 

where  part  of  mortgaged  estate  sold         ....     93 

whether    it    can   he    required    under    covenant    for    further 
assurance  .......       C)g<  [qq 

its  lasting  operation        -         -         -         -         -         -         -116 

hinds  the  deeds  in  equity        -  ....    117 

Should   he   by  a   separate   deed   -  -  -  -  .  -122 

seller  of  part  holding  such  a  covenant,  enters  into  a  new  one    [23 

should  he  entered  into  by  the  legal  holder  of  the  deeds       -    12  1 

runs  with  the  land  through  the  purcha   i  ...      j|,, 

whether  it  does  so  with  the  remaining  land  in  the  seller 

ib.  129,  130 
title  may  be  valid,  although  the  covenant  do  not  run  with 
the  land    -  -  -  -  -  -  -  .  -    1  .">  1 

if  doubtful  whether  it  run  with  land,  title  bad    -         -         .    |;,s 
See  Lessees.     Perpetuity.     Rents. 
COVENANTS  FOR  TITLE, 

defective  title  accepted  with  covenants,  agreement  should 
he  recited  ----..__     26 

remedy  under  covenants  of  earlier  vendors         ...  426 
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COVENANTS  FOR  TITLE— continued.  Page 

the  usual      ---------  449 

to  guard  against  a  known  defect,  the  agreement  should  be 

recited      ---------  ib. 

right  to,  under  a  contract  for  sale     -----  4,50 

against  whom  a  seller  is  bound  to  covenant       -  ib. 

where  the  seller  was  the  purchaser    -  ib. 

where  the  seller  was  not  the  purchaser      -          -          -  451 

where  the  sale  is  by  trustees    -----  452 

where  the  sale  is  by  a  court  of  equity       -                   -  453 

where  the  sale  is  by  the  Crown         -  -155 

where  the  sale  is  by  assignees  -         -         -         -  ib. 

purchaser  not  entitled  to  a  regular  chain  of  ib. 

run  with  the  land  to  assignees,  heirs,  devisees 

so  to  assignees,  &c.  of  leaseholds    -                    -          -  459 

how  covenants  to  run  should  be  entered  into  where  there  is 

a  seisin  to  uses             -          -          -          -          -          -  ib. 

entered  into  with  cestui  que  use  taking  a  power,  do  not  run 
if  power  executed,  and  use  defeated     -         -     460.462,463 

covenants  with  cestui  que  use  do  run      -  ib. 

covenants  will  go  to  appointee  under  original  seisin  -          -  462 

■  ovenants  entered  into  with  appointee  will  run         -  ib. 

where  the  seller  ought  to  have   the   fee,    in  order  to  make 
the  covenants  run       ------    464,465 

privity  of  estate  necessary  for  covenants  to  run                   -  ib. 

what  it  is      -         -         - 166 

whether  the  •  ovenantor  must  have  the  estate  to  make  tin- 
covenants  run    --------  472 

covenants  by  husband  of  feme  mortgagor  -         -         -  478 

value  of 507,  508 

whether  apportionable    -                   -----  508 

I eneral,  do  no\  extend  to  tortious  evictions       -                  -  510 

unless  the  wrong-doer  is  named  in  the  covenant            -  511 

or  the  covenantor  himself  is  the  wrong-doer       -          -  512 

or  the  covenant  is  against  all  pr<  tending  to  claim        -  ib. 

effect  of  exception           ------  j|>_ 

will  not  be  restrained  on  slight  grounds     -         -    524.  528 
may,  on  the  ground  of  mistake,   be  rectified  in  equity 

536 

-uii  in  equity    a  disturbance                                -                   -  5 12 

covenant  for  right  I uvej    extends  to  grantor's  capacity 
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COVENANTS  FOR  TITLE— continued. 

limited,  to  what  persons  they  extend        -  514 

acts  and  means,  construction  of      -  515.52] 

who  arc  persons  claiming  under  grantor  -  ib.  .31(i 

what  rents  and  arrears  within  covenants  -         -         -        -  .517 

neglect  or  default,  their  meaning     -  ib.  518.  521 

permitted  or  suffered,    party  or  privy    to,  their    construc- 
tion -  -  -  -  -  -  -  -  -519 

to  -what  subject  covenant  extends    -----  522 

restrictivt   words  in  the  first  of  several  covenants,  with  the 
same  object,  extend  to  all    ------   526 

but  first  covenant  if  unlimited,  is  not  restrained  by  a 

subsequent  limited  one  -  531 

nor  will  a  preceding  general   covenant  enlarge  a  sub- 
sequent limited  covenant      -  -  -  -  .334 

where  the  covenants  concern  different  things,  they  are 
not  controlled  by  restrictive  words  added  to  one 
purchaser  is  entitled    to   what   remedy  under  covenants   for 
title  ....  . 

where  covenant  is  broken        ------  537 

measure  of  damages       ------    533    539 

whether  improvements  can  be  recovered  for       ...  539 
purchaser  may  wait  till  eviction       -  -     ib. 

action  against  devisees,  &c  under  the   1   Will.    I.  c.    !?        -   540 
purchaser  not  bound  to  give  notice  el  adverse  suit  to   the 
covenantor        ------  _     [\u 

COVENANT  FOR   FURTHER   ASSURAN< 

covenant  to  produce  deeds  nut  within,  semblt     -         -         -98 
does  not  give  a  right  to  an  account  to  prove  a  recital  in  con- 
veyance   -         -         -  -         -         -         -99.108 

inii  running  with  the  land,  specifically  enforced        -         -  485 
purchaser  may  require  duplicate  of  conveyance  -         -  541 

and  judgments,  &c.  to  be  removed    -  542 

act  must  be  required  within  the  lime  limited      -  ib. 

reaso  ts,  means  necessary  ones      -         -         -         -     ib. 

at  whose  costs  to  be  made        ------      ib. 

as  counsel  shall  devise   -  -   543 

seller  should  be  allowed  in  read  assurance  -     i'». 

indemnity  or  warranty  cannot  be  required  -  -    511,  545 
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COUNSEL,  PaSe 

opinion  of,  not  a  waiver  of  objections      -         -         -         -     17 

nor  of  objection  to  subject  of  contract         ...     24 

opinion  of,  against  title,  not  admitted  in  action         -  -     48 

bow  he  should  peruse  an  abstract     -----     68 

See  Vol.  iii. 

COURTS  OF  EQUITY, 

where  sale  is  by,  equitable  estate  forced  on  purchaser 
may  enforce  contracts  by  tenant  in  tail    - 

but  cannot  aid  defects  under  act 
purchaser  under  decree  bound  by  judgments 
decrees,  orders  of,  where  binding  as  judgments 
in  sales  by,  what  covenants  for  title  may  be  required 
See  Lis  Pendens.     Vol.  i. 
CHOP, 

of  underwood  got  in,  not  an  acceptance  of  title  -         -15 

See  Vol.  i. 
CROSS  BILL, 

not  to  be  filed  by  purchaser  where  no  title         -  -  -41 

See  Vol.  i. 
CROWN, 

no  covenants  for  title  in  .-ale  by  the  -  455 

SccAccountant.  Crown  Debts.  Grant.  Vol.  i. iii. 
CROWN  DEBTS, 

register  of    -         -  110 

should  be  searched  for    -         -         -         -         -         -         -411 

where  protected  again  f  by  term  oi   years  -         -         -  411 

See  Accountants  to  Tin  Grown.     Vol.  iii. 

DAMAGES, 

none  for  loss  of  bargain                     -          -  Is 

amount  of,  where  a  breach  under  covenants  for  title  •         -  538 

whether  improvements  could  be  recovered  for  -         -  539 

nominal  only,  where  incumbrance  contingent  -  -         -     ib. 

See  Com  pi  -  s  vtion. 

DEBTS.     See  Chown   Dents.     Vol.  iii. 
DECREE.     See  Sales  uxdeh.     Vol.  iii. 
DEEDS, 

where  agrcemenl  to  deliver  deeds  and  statemcnl  as  to  them 

does  not  preclude  right  to  call  for  title         -         -         -5 
statement  in  abstract  as  to  deeds,  binding  if  no  objection    -     19 
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DEEDS — continued.  1( 

i  age 

must  be  proved,  although  stated  not  to  be  in   seller'.-  pos- 
session     ------..         _j|) 

with  objections  produced  after  acceptance  of  title      -         -21 
to  be  taken  into  Master's  office  on  oath   -         -         -  r>l 

to  be  produced  by  seller  for  examination,  with  abstract        -     81 

where  to  be  produced jb. 

at  whose  expense  ------       s-2.  §6 

burnt  after  examination  of  abstract,  title  bad,  unless  secon- 
dary evidence  „     35 
journeys  to  examine,  expense  of     -          -          -          -  -86 

not  produced  before  the  Master,  no  objection  if  purchaser 

was  content  with  abstract  .     87 

descend,  &c.  with  the  land      -  -  -  -  -     89.    12!) 

right  to  custody  of,  in  legal  owner  -----     jb. 

belonging   to  a    purchaser,    if  left   with   seller   cannot   be 

pledged ,„, 

solicitor's  lien  on,  for  costs      -         -         -         -         -         -91 

delivered    to  purchaser  to  draw  conveyance,   belong  to  him 
after  completion  -  -  .  .  .  .  -92 

holder  of  lot  of  highest  value  entitled  to  deeds  -         -         -     ib. 
cannot  be  withheld  by  seller,  who  has  covenanted  to  produce 
them  on  a  prior  sale   -  -  -  -  -  .  -92 

deposit  of,  will  be  forced  on  purchaser  where     -         -         -     95 
presumed,  where  lost      -         -         -         .         .         _         -97 
recited,  need' not  be  produced,  where         -  -  -         ib.  98 

lost,  proved  by  copies    ---.__.     jjh 
grant  of,  operation  of     -         -         .  -         _         .         -103 

execution  of  title  deeds  not  proved  on  sale         ...  joo 
the  rule  in  an   action        ---_„_      j|, 
whether  they  pass  with  seisin  to  uses        ....     ] Q4 

production  of,  where  compelled        -         -  -         -in, 

where  parties  bold  under  the  same  instrument     -  -      ib. 

joint  tenants,  &c.  entitled  -  lii'i 

not  against  mortgagee     --_._.     jjj_ 

tenant  for  life  entitled  to  custody  of         -         -         -         -110 

delivering  deeds  to  purchaser  without  notice      -         -   111 
delivery  of,  compelled  in  equity  where  estate  is  recovered      1  13 
bound  in  equity,  by  covenant  to  produce  -         -         -         -   1  17 

See  Abstract.  Attested  Copies.  Conveyance. 
Covenant  to  Produci  Deeds.  Deposit.  Pro- 
duction <>i  Dleds.     Vol.  i.  iii. 
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DELAY,  Page 

by  purchaser,  court  will  consider  objections  to  title   -  -     35 

See  Time.     Vol.  i.  iii. 

DEPOSIT, 

ordered  into  court  upon  injunction  by  seller       -  39 

but  not  where  good  title  and  purchaser  in  fault  -  -     ib. 

carries  interest  where  no  title  -         -         -         -  -51 

of  deeds  for  purchaser,  where  sufficient    -         -  -     95 

of  will  ordered  after  conveyance,  upon  misrepresentation  -    100 
See  Vol.  i.  in. 

DESCENT  [Oil  PURCHASE], 

abstract  of  title  under    -                            -                  -  65 

to  be  traced  from  the  purchaser        -                             -         -  '<-"~'<s 
person    last     entitled    the    purchase!',    unless    proof   to    the 
contrary    -         -         -         -         -         -         -         -         -229 

seisin  unnecessary  ....         -    230.236,237 

where  father  illegitimate,  his  son  entitled  by  descent,  can- 
not transmit  to  his  heii  exparti                       ...  il_>. 
heir,  a  devisee,  rakes  as  such           -                  ...  232 
limitation  to  grantor  or  his  heirs,  take  as  purchasers  -          -  ib. 
to  heirs,  &c.  of  ancestors  ot'  a  person,  descent  as  if  an- 

tor  were  the  purchaser     -                   ...  233 
between    brothers    and    sisters,    to    he    traced    through   pa- 
rent           -...---..  ib. 
lineal  ancestor  may  he  heir  to  his  issue     ...         -  ib. 
males  preferred  to  females       ------  234 

mother  ol    more  remote   male   paternal  ancestor,  how 

preferred    --------  ib. 

half  blood  admitted          -                      ...                      -  235 

possessioj'ratris  at  an  end       -  236.240,241 

attainder  of  no  force,  where    ------  235 

when  the  new  law  commenced         -                             -         -  236 
<,imm.->  of  descent,  under  old  and  new  law 

pedigree,  how  to  be  traced  under  m.-\v  law                              -  240 

cast  docs  not  defeat  right  of  entry    -           -           -                       -  330 

See  Vol.  iii. 

DEVISE!  - 

tied  to  benefil  ot  covenants  for  title    -  ; 

where,  though  broken  in  testatot      lifetime  -      ib. 
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DEVISEES— continued .  Page 

liable  to  action  of  covenant    -----    540,541 

See  Devises.     Vol.  iii. 
DEVISES, 

doubtful  titles  under      -  -  176.180 

estates  tail     -  -  -         ib.  177.  180 

executory  devise    -         -         -         -         -         -         -177 

fee  simple     -  -         -         -         -         _         -         -     lb. 

legal  representatives       -  _         -         -  178 

leaseholds  for  lives  -----  lb. 

power  of  sale  _-----  lb. 

shifting- clause        -  -  -  -  -  -212 

which  bar  dower   -  -  -  -  -  "  -225 

which  satisfy  dower        -  -  -  -  -  -  -227 

to  heir,  lie  takes  as  devisee     -  -  232 

of  real  and  personal  estate  pass  all  at  death       -    '24.3.  249.  255 

including  customary  freeholds  and  copyholds     -  -  247 

and  contingent  interests,  and  right  of  entry         -    "2-17.  250 

infants  cannot  make  a  will      ------  250 

married  women  may  make,  what  wills      -  ib. 

lunatics  under  the  old  law        ------     ib. 

how  wills  are  to  be  executed  ------  251 

where  they  are  executions  of  powers  ...      ib. 

publication  not  necessary        -         -         -         -         -         -252 

incompetent  witnesses  sufficient       -         -         -         -         -     ib. 

revocation  of  will  ------    2.3.!,  2o4,  -2->.> 

by  marriage    -  -  -  -  -  -  "  -'-•>•! 

not  by  presumption  -         -         -         -         -         -254 

four  modes  of  revocation  _.----  255 

obliterations,  alterations,  and  interlineations       -  -  -   254 

revival  of  revoked  will     -------      ib. 

residuary  or  general,  include  lapsed  and  illegal  devises        -  256 
general,  include  copyholds,   leaseholds  and   estates  subject 
to  general  powers        -  -  -  -  -  -  -257 

fee  passes,  without  words  of  inheritance    -  ib. 

"  die  without  issue,"  &c,  confined  to  time  of  death  -  -   258 

trustees  take  the  fee,  where ib. 

estate  tail  does  not  lapse  if  issue      -  259,260 

to  issue, leaving  issue,  do  not  1;;;  -         -  -     ib. 

See  Descent.     Vol.  i.  iii. 

vol..  11.  O    O 
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DISABILITIES,  rage 

ten  years  allowed  for,  after  removal  -  345 

but  not  exceeding- forty  years  -----     ib. 

what  places  are  not  beyond  the  seas  -  346 

in  the  case  of  easements  ------  372 

DISCONTINUANCE, 

does  not  defeat  right  of  entry  -  330 

DISCOVERY, 

none   in  equity   of  title-deeds   in  possession  of  purchaser 
under  tenant  for  life  -  -  -  -  -  -112 

See  Vol.  iii. 
DOCKET.     See  Judgments. 

DOUBTFUL  TITLE, 

not  enforced  against  purchaser         -         -         -         -         -165 

even  in  House  of  Lords   -  -  -         -  -  -   167 

extent  of  the  rule  -         -         -         -         -         -         -     ib. 

upon  law  or  fact    -         -         -         -         -         -         -         -169 

judge  acts  upon  his  own  doubts         -  -  -  -  -   174 

cases  in  which  a  title  has  been  held  doubtful      -         -         -   176 

under  devises  ------  176.   180 

under  deeds    -         -         -         -         -         -         -         -  17g 

cases  in  which  a  title  has  been  held  not  doubtful       -         -   180 
bare  possibility  not  an  objection      -----   183 

suggestions  of  old  entails,  &c,  not  an  objection  -         -     ib. 

nor  mere  suspicion  of  fraud       -  -  -  -  -   185 

no  title  doubtful  at  law 198.  202 

upon  questions  of  fact    -------  208 

issue  directed         -         -         -         -         -         -         -         -212 

upon  pedigree,  legitimacy        ------     ib. 

See  Fact. 
DOWER, 

bow  barred  by  the  old  law       -  -  -  -  -  -214 

where  barred  by  equitable  jointure  -         -         -         -  219 

in  husband's  power         -------  223 

saving  in  the  act    -------  222 

may  be  defeated   by  husband's  disposition,  by  will  or  other- 
wise   225 

limitations    to    bar,  should  not  be    inserted   in   conveyance 
without  direction  -------    223 

under  the  new  law  -------  223 

out  of  estates  wholly  or  partially  equitable  -         -   -"-'I 
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DOWER — continued.  pa„e 

barred  by  devises  to  wife,  where      -----  227 

covenant  not  to  bar,  binding-  ------  il,. 

arrears  for  six  years  only  can  be  recovered         -  365 
See  Jointure, 
DRAFT, 

of  conveyance  altered,  should  be  communicated  -         -  435 

belongs  to  client    -------  438 

See  Conveyance.     Vol.  i.  iii. 
EASEMENTS, 

where  barred  by  time     -------  368 

pleadings     ---------  374 

effect  of  permission  asked        -  -  375 

EJECTMENT, 

the  remedy  under  new  statute  of  limitations      -         -         -  332 
See  Vol.  iii. 
EJECTMENT   BILL, 

not  allowed,  although  party  has  not  the  deeds  -  -  -112 

ENTRY,  RIGHT  OF, 

not  defeated  by  descent,  &c.  -  330 

not  saved  by  continual  claim  ------     ib. 

confined  to  twenty  years         -         -         -         "         "         -  331 

when  time  begins  to  run  ...         -         -  332 

entry  not  a  possession    -------  343 

See  Statute  of  Limitation-. 
EQUITY.     See  Courts  of  Equity.     Sales   under  Decree.     Suit 

in  Equity.     Vol.  i. 
EQUITABLE  ESTATE, 

title  to -         -         "         -152 

purchaser  under  decree,  compelled  to  take         -         -         -   193 

but  not  a  title  to  be  supported  by  injunction        -  -   194 

and  a  sub-purchaser  will  not  be  bound        -  ib. 

nor  a  purchaser  out  of  court  going  in  under  a  suit        -     ib. 

dower  out  of  -         -         -         -         -  -  ~-> 

where  barred  by  non-claim  under  old  law  -  -  324 

bound  by  judgments       -  "    '''', 

See  Cestui  que  Trust.     Judgments.     Pretended 
Title.     Recovery.     Trustees. 
EQUITY  OF  REDEMPTION, 

operation  of  time,  on       - 

time  opened  by  pun-lias.'  of  life  estate        -  '-' 

o  o  '2 
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ESTATE.     See  Parcels.     Vol.  i.  Page 

ESTATE  TAIL, 

by  devise,  does  not  lapse  if  issue     -  259,  260 

not barrable  by  warranty         -         -         -         -         -         -  271 

ex  proxisione  tiri,  act  repealed         -         -         -         -    271.  279 

by  what  conveyances  to  be  barred  -  -  -  -  -  288 

and  remainders  bound  by  judgments  -  396.  405 

See  Recovery.     Tenant  in  Tail. 

EVICTION, 

of  purchaser,  where  relieved  against  -         -         -         -  419 

EVIDENCE, 

before  the  Master,  upon  points  proved  in  cause  -  -     40 

in  support  of  abstract  of  title  -         -         -         -'         -         -70 

expense  of  production  of  -  -  -  -  -     73 

of  deed  executed  by  attorney  -----      ib. 

of  pedigrees  --------     74 

recitals,  where  evidence  of  pedigree  -         -  -         -     75 

office  copies  to  verify  abstract  -  -  -  -  -     83 

of  grant  of  the  Crown     -------     ib. 

of  deeds  which  are  burned      ------     85 

negative,  in  support  of  abstract        -  -  -  -  -     96 

in  support  of  abstract,  not  admissible  at  law      -  ib. 

of  deeds  which  are  lost  -         -         -         -         -         -     97 

of  execution  of  title  deeds,  not  required   -  -  -  -    100 

the  rule  in  an  action         ------      ib. 

will    must  be    produced  although  mislaid   as  null,  and  tbc 
seller  heir  -  -  -  -  -  -  -  -103 

of  prior  title,  intestacy,  &c.     ------   133 

in  descents,  that  person  Inst  entitled  was  the  purchaser       -  230 
of  proceedings  in  bankruptcy  -----  4O9 

See  Will.     Vol.  i.  iii. 

EXCEPTIONS, 

upon  title,  effect  upon  appeal  to  D.  P.     -         -         -         -   173 

EXCHANGE, 

abstract  of*  title  under  an  exchange  -  59 

title  to,  under  inclosure  act    -----     60.   192 
title  to,  under  tenant  for  life  -----    182 

Si  e  Vol.  iii. 
!,     ECUTION, 

of  title-deeds,  when  to  be  proved     -----   100 
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EXPENSES,  rage 

of  investigating  title  recoverable  where  no  title         -         -     51 

not  from  auctioneer  ------     52 

nor  where  contract  by  parol     -  -  -  -  -     ib. 

nor  preliminary  expenses         -  -  -  -  ib. 

nor  of  preparing  conveyance     -----     ib. 

nor  of  survey  ._.._--     ib. 

but  of  searching  for  judgments  may  -  53 

of  examining  abstract  with  deeds    -----     82 

of  journeys  for  that  purpose     -         -         -         -         -     86 

of  building  by    lessee  before  lease  granted,    not   recover- 
able in  equity    -         -         -         -         -         -         -143 

of  long  conveyance  from  incumbrances  fall  on  seller  -  434 

of  private  act  of  parliament  also      -----  435 

See  Vol.  i.  iii. 
FACT, 

title  depending  upon  questions  of   -  207.  213 

where  a  deed  may  be  avoidable  by  extrinsic  circum- 
stances    --------  209 

where   a  seller  derived   his   moiety  and  ether  shares, 
and  had  the  entirety  ------     ib. 

doubtful,  effect  of  at  law        -         -         -         -         -         -213 

See  Vol.  iii. 

FATHER  AND  SON, 

title  under,  after  an  appointment     -  -  -  -  -185 

under  father,  tenant  for  life,  who  bought  of  his  son  -  -   190 

FEE-FARM  RENTS, 

small  ones,  subjects  of  compensation         -  1.34.    156 

FEME  COVERT, 

wills  by 250 

dispositions  by,  by  deed  -  -  307 

may  bar  her  dower         -------    308 

may  suspend  or  extinguish  a  power  -  -  .  ib. 

as  protector,  consent  by  -_-._-  308 

surrenders  by,  of  copyholds    ------     ib. 

husband  must  concur  in  bar  of  estate  tail  -  -  -  289 

husband's  consent  may  be  dispensed  with,  where       -  -    309 

saving  for,  in  statute  of  limitations  -  343 

oo  3 
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FEME  COVERT— continued.  Page 

where  barred  by  time  during  coverture     -         -         -  347 

where  conveyance  by  the  husband,  is  the  foundation 
of  title,  cju.         -------  354 

See  Vol.  i.  iii. 
FINES, 

of  lands  in  ancient  demesne  rendered  valid       -  268 

in  court  without,  jurisdiction,  good  -         ...         -  269 
errors  in,  cured      --------     ib. 

abolished 271 

See  Recovery.     Vol.  i.  iii. 
FIRE, 

deeds  burnt  after  examination  of  abstract,  title  bad,  unless 
secondary  evidence    -------     85 

conveyance  burned,  seller  must  execute  a  new  one    -         -     98 
See  Vol.  i. 

FORFEITURE, 

when  time  begins  to  run  ------  339 

FRAUD, 

conveyance  impeached  for,  when  to  be  produced  in  suit     -   114 
suspicion  of,  where  an  objection  to  title  -         -         -         -   185 

upon  sale  by  father  and  son  after  an  appointment  to 
the  latter  --------     ib. 

concealed,  time  does  not  run  in  equity,  till  when        -  -  361 

purchaser  without  notice  not  a  party  saved         -         -     ib. 

statement  false  but  not  fraudulent  -  429 

Concealment.     Tenant  for  Life.    Vol.  i.  iii. 

FUNDS, 

loss  by,  not  to  be  compensated  where  no  title  -  -  -     51 

See  Vol.  i.  iii. 
GRANT, 

from  the  Crown.,  evidence  of  -  -  -  -  -         -     84 

of  deeds 105 

from  the  Crown,  of  tithes       ------  139 

cases  of  title  decided  upon  grants  of  the  Crown         -    181.    183 
Rents. 

HALF  BLOOD, 

admitted  in  descents      -         -         -         -  235,   2  36.  240,  241 

HEIR   IN  TAIL, 

entitled  to  discovery  of  deed  creating  entail     -         -         -  134 
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HEIR  AT  LAW,  Page 

selling-,  must  produce  will,  although  inoperative        -         -  103 

proof  of  ancestor's  intestacy    -         -         -         -         -  133 

takes  by  devise  under  ancestor's  will         ....  232 

younger  brother's,  &c.  possession  not  his  ...  344 

See  Vol.  i. 

HUSBAND  AND  WIFE.     See  Baron   vnd  Feme.  Dower.    Feme 

Covert.     Tenant  in  Tail.     Vol.  i. 
IDENTITY, 

inquiry  upon,  by  motion  ......      38 

See  Vol.  i. 

IMPROVEMENTS, 

whether  recoverable  under  covenants  for  title  -         -         -  530 
See  Vol.  i.  iii. 
INCLOSURE, 

abstract  of  title  to  estate  under  an  -  59,  60 

title  where  an  exchange  is  under  an  inclosure  act     -  -      ib. 

title  to  allotment  before  award  -----    ]<)() 

where  the  legal  estate  can  be  conveyed      -         -         -   192 

See  Vol.  iii. 

INCUMBRANCES, 

however  large,  no  objection  to  title  -  -         -     78 

incumbrancer  willing  to  join,  cures  objection    -         -         -     ib. 
where  properly  the  subject  of  indemnity  or  compensation      153 
discovered  before  completion,  must  be  discharged     -  -  419 

unless  agreement  to  take  security  against  them  -     ib. 

eviction  on  account  of,  before  conveyance,   purchaser  will 
be  relieved         -         -         -         -         -         -         -         -     ib. 

although  purchaser  guilty  of  delay  ....  420 

but  no  relief  after  conveyance  executed     -  ib, 

although  title  defective  on  face  of  abstract     -  -  424 

and  seller  had  no  interest     -  424,   425 

although  money  be  secured  and  not  paid         -  -   426 

or  sale  is  by  Court        -----.  428 

unless  the  seller  concealed  the  incumbrance,  &c.     -      ib. 

where  the  sale  is  with  all  defects  of  title,  qu.  -  429 

appropriation  of  money  binding  on  purchase!  -  430 

payment  by  purchaser  to   third  person,  having  two  claims, 

satisfies  incumbrance  -  ....  432 

no   i 
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bought  by  third  person,  how  far  available  -       .  -  -  432 

bought  by  purchaser,  how  far  allowed       -         -         -  ib. 

right  of  purchaser    to   throw  them  on  seller's   remaining 
estate       _--------  487 

See  Judgments.     Vol.  i.  iii. 
INDEMNITY, 

purchaser  not  compelled  to  take  an  -  154.   160 

what  is  a  sufficient  -----   157.   160.   163 

seller  not  bound  to  furnish  an  -  -  -  -  -161 

to  be  given  by  purchaser  of  one  lot,  the  others  must  accept 
his  charge  -         -         -         -         -         -         -         -162 

See  Vol.  i.  iii. 
INFANTS, 

charges  for  -  -  -  -  -  -  -  -  -    153 

sales  where  legal  estate  is  in  an  infant    -         -         -         -   193 

sales  and  mortgages  of  estates  of  infant  heirs    -         -        195,  n. 
may  convey  the  fee  under  1  Will.  4.  195 

barred  of  dower  by  jointure    ------  220 

cannot  make  a  will         -------  250 

saving  for,  in  statute  of  limitations  -  343 

See  Vol.  i.  iii. 
INJUNCTION, 

for  seller,  upon  terms,  deposit  brought  in  39 

till  Master's  report  of  title       ------      47 

ainst  action  after  bill  dismissed    -  -  -  -  -55 

See  Equitable  Estate. 
INQUIRY, 

of  tenant  of  his  interests  in  the  estate     -  417 

See  Vol.  iii. 
INROLMENT, 

of  deeds  under  substitution  for  recovery  act      -         -  289.  309 
protection  to  purchasers  against  deeds  not  enrolled    -  -   309 

searches  for  insolvency  .--.--  409 

INTEREST, 

on  deposit  where  no  title        -  -  51 

arrears  of,  recoverable  for  six  years  -  365 

See  Vol.  i.  iii. 
JOINT  TENANTS, 

>sion  of  one,  nol  possession  of  companion  -  343 

'>  "!.  i.  ni. 
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JOINTRESS,  Pago 

her  remedy  under  a  security  for  rentcharge       -         -         -  441 
JOINTURE, 

effect  of  eviction  of,  under  old  law  -         -         -         -         -215 

equitable,  what  amounts  to     ------  219 

infants  barred  by  --------  220 

See  Dower. 
JOURNEYS, 

to  examine  deeds,  expense  of  -----     86 

JUDGMENTS, 

expense  of  search  recoverable  if  bad  title  -         -         -     53 

should  be  abstracted      -         -         -         -         -         -78.  381 

after  payment  of  purchase  money,  relieved  against    -  382.  397 

how  far  binding-  on  purchasers  under  old  law     -  384 

not  where  he  had  the  prior  legal  estate  without  notice 

384.   390 
but  contra  if  he  had  notice       -----  384 

mortgagee  buying  equity  with  notice   of  judgments, 
bound         --------  385 

how  far  equitable  estates  were  bound  -  ib. 

conveyance    to    trustees    to    sell,    ecc.    purchaser    not 
bound        --------  387 

purchaser  without  notice  protected  by  prior  legal  term    390 

leaseholds,  how  far  bound        ...  -    392,   393 

equity  of  redemption  of  term  not  bound  -  -  393 

after  purchased  lands  bound     -----  392 

appointment  defeated  judgments  generally  -  -     ib. 

purchaser  bound  although  sale  under  a  decree     -  -     ib. 

purchaser  with  notice  bound    -----  394 

a  moiety  only  extendable  -         -         -         -         -     ib. 

how  far  binding  under  new  law       -  395 

purchasers  before  1  Oct,  1838  not  affected  -  -     ib. 

all  estates,  legal  or  equitable,  in  freeholds,  copyholds, 
leaseholds,  &c.  bound  -----      ib. 

judgments  an  actual  charge      -----      ib. 

but  purchasers  without  notice  protected  in  equity   -   396 

decrees,  &c.  equal  to  judgments        -  ib. 

bind  issue  in  tail  and  remainder-man  -  -   396.405 

hut  purchasers  without   notice   not    bound  farther  than 

under  old  law      -------  397 

trust  estates,  how  far  bound,  with  or  without  notice  -   399 
conveyance  to  trustees  to  sell,  &c.  the  like  -     il». 


570  i  N  D  e  x. 
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how  far  binding-  under  new  law — continued. 

purchaser  without  notice  protected  by  legal  term          -  399 
appointment  still  operative  for  purchaser  without  no- 
tice   401 

leaseholds  and  copyholds,  how  far  bound,  with  or  with- 
out notice  _-____-     ib. 

judgments  not  docketed  invalid         ....     ib. 

purchaser  with  notice  still  bound      -  402 

but  not  by  decrees,  orders,  &c.  unregistered  -         -     ib. 

should  be  searched  for    -  -         -         -         -         -     ib. 

although  estate  in  register  county     -  -         -  403 

extent  of  search      -------     ib. 

against  tenant  in  tail       ------  405 

new  register  of  -------  403 

must  be  redocketed  every  five  years         -  404 

may  bind  although  not  entered  by  officer  -  ib. 

search  for,  may  be  postponed,  where         -  405 

against  bankrupts,  where  they  operate     -  406 

of  inferior  courts,  where  binding  on  purchaser  -  -  406,  407 

contribution  to,  where  ..-----  408 

See  Vol.  i    iii. 
KING,  THE.     See  Guam. 
LACHES.     See  Neglect.     Vol.  iii. 
LAPSE, 

in  devises,  where  -  ~  256 

LEASEHOLDS, 

abstract  of,  and  title  to  -  -  59,  64 

lost  assignments,  effect,  of     -  -         -         -         -         -     97 

purchaser's  right  to  lessor's  title,  where  -         -         -  -   L10 

renewable,  title  to  -         -         -         -         -         -         -150 

lessor's  consent  where  necessary,  to  be  obtained  by  seller     152 
sold  in  lots,  and  power  of  re-entry  on  nonpayment  of  rents     162 
bound  by  judgments      -         -         -         -      392,393.395.401 

Sec  Devises.       Judgments.      Lessor.       Lessee. 
Title.      Vol.  i.  iii. 
LEGACY, 

when  barred  by  time      -------  362 

whether  legacy  out  of  personalty  within  statute  -   363 

See  Vol.  i.  iii. 
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141. 
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LEGAL  ESTATE,  r  . 

where  conveyance  of,  will  be  presumed    -         -  -         -  196 
general  contract  gives  a  right  to  207 

See  Equitable  Estate.     Vol.  i.  iii. 

LEGITIMACY.. 

presumption  of      -----         - 

issue  upon    ------- 

rumours  against,  where  admissible  for  a  purchaser 

LESSEE, 

entitled  to  see  lessor's  title,  where  - 
not  entitled  to  compensation  in  ecpiity  for  buildings  erected 
before  lease  granted  -------  143 

when  time  runs  against  him    -  -  -         -  -  -341 

covenant  by,  to  do  suit  to  mill,  runs  with  the  land     -    478.483 
covenant  to  give  lessor  pre-emption  of  other  lands  does  not 
run  -         -         -         -         -         -         -         -         -         -495 

See  Ass  es.     Lessor.    Leaseholds.     Statute 

of  Limitations.     Title. 
LESSOR, 

condition  not  to  call  lor  lessor's  title         ...  -        4 

right  of  purchaser  to  lessor's  title  on  sale  of  lease    -    140.  143 
to  produce  his  title  to  lessee,  where  -  -  -  141 

his  consent  where  necessary  to  be  procured  by  seller  -   152 

his  consent  necessary  to  apportionment  of  rent  -         -    162 

right  of  re-entry  on  breach  of  covenant,   and  sale  in  lots, 

title  bad 163 

covenant  by,  to  give  lessee  right  of  pre-emption  over  other 
land,  does  not  run       -------  495 

See  Leaseholds.     Lessli;.     Title. 
LIEN, 

seller's  attorney  has  none  on  conveyance  -  -  -  44  I 

See  Vol.  i.  iii. 
LIGHTS, 

right  of,  where  barred  by  time        -         -         -         -         -371 

Lis  PENDENS, 

registry  of   ------  -  4JI 

not  binding   on   purchaser    without   express   notice,  unless 
registei'ed  ------  id. 

LOST  DEEDS, 

.,  (  97 

evidence  <>•  - 
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LUNACY,  Page 

saving  for,  in  statute  of  limitations  -  343 

See  Vol.  i.  iii. 
MAINTENANCE, 

assignment  of  subject  of  suit,  is  not         -         -         -•         -     46 
.MARRIAGE, 

presumption  of-         -         -         -         -         -         -         -76 

a  revocation  of  a  will     -------  253 

See  Feme  Covert.     Vol.  iii. 
MARRIED  WOMAN.     See  Feme  Covert. 
MASTER'S  REPORT, 

conditional  report  of  good  title,  incorrect  -  -         -     40 

See  Reference  of  Title. 
.MERGER.     See  Tithes. 
MINES, 

title  to,  where  right  of  entry  reserved  to  Crown         -    183.  186 
where  under  a  common  -  -  -  -  -  -184 

MISREPRESENTATION.     See  Rents. 

See  Vol.  i.  iii. 
MISTAKE, 

in  preparing  conveyance  corrected  -----  43  5 

See  Vol.  1.  iii. 
MODUS, 

title  to 140 

where  established  by  time       ------  376 

MONEY, 

right  to,  when  barred     -------  362 

See  Mortgage.     Purchase  Money. 
MORTGAGE, 

covenant  to  produce  deeds  where  part  of  estate  in  mortgage  sold  93 
production  of  deeds  against  mortgagee     -         -         -         -   109 

power  of  sale  in,  title  valid     ------    188 

mortgagee  may  recover  within  twenty  years  of  last  payment  334 
mortgagor  barred  by  twenty  years,  where         ...  3G1 
mortgagee,  where  bound  by  judgments     -  -  -  -  385 

covenants  for  title  by  husband  of  feme  mortgagor,  whether 
they  run     ---------  478 

covenants  by  lessee  with  mortgagor  do  not  run  -  -  469 

covenant  by  mortgagor  to  pay  the  money  does  not  run        -  482 

See    Equity  of   Redemption.     Judgments.     Pur- 

cn^s£a.  Tenant  for  Life.  Neglect.   Vol.  i.  iii. 


INDEX.  573 

MORTGAGEE  AND  MORTGAGOR.     See  Mortgage.  P.gc 

MOTION, 

reference  of  title,  upon  ---__-     35 

not  where  answer  raises  another  objection  -         -     36 

to  inquire  whore  title  first  shown     -  -  -  -  37 

into  identity    -------      38 

hill  dismissed  upon  -  -----     il». 

NEGLECT, 

to  examine  title,  no  relief       -----      44.  424 

in  preparing  abstract,  no  liability    -         -         -         -         -86 

in  leaving-  deeds  in  the  hands  of  seller,  effect  of        -  -     !)(| 

of  mortgagee  under  remainder-man  to  procure  the  deeds    -    112 
to  make  searches,  attorney  answerable  for  ...  417 

See  Co  via  ants.     Vol.  i. 
NOTICE, 

followed  by  contract,  a  waiver  -  -         -  -  -      17 

of  inability  to  produce  lessor's  title,  binding     -         -         -   148 
purchaser  without  express  notice,  protected  by  substitution 

for  recovery  act 280.  303.  305 

purchaser  without,  protected  against  judgments,  where 

390.  396,  397.399.401 
purchaser  with,  bound  by  judgments         -  -     384.  394.  402 

purchaser  with  covenants  for  title  not  bound  to  give  seller 
notice  of  adverse  suit  ------  54<> 

See  Judgments.     Vol.  i.  iii. 
OFFICE  COPIES, 

when  to  be  produced       -  -  -  -  -         -  -83 

See  Attested  Copies.     Grant. 
OPINION, 

of  counsel  not  a  waiver  of  objections         -  -  -  -      1 7 

nor  statement  in  a  case    -  -  -  -  -  -18 

See  Counsel.     Vol.  iii. 
OPTION, 

where  time  allowed  is  at  the  purchaser's  -  -  -      1  I 

See  Vol.  iii. 
OWNERSHIP,  ACTS  OF, 

where  they  amount  to  an  acceptance  of  title     -  -  -      15 

PARCELS, 

how  to  be  abstracted      -          -  -  -  -  -  -61 

where  estate  sold  in  lots  -  -  -  -  -62 

ow  to  be  examined  by  counsel  -  -  -  -  69 
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not  described  in  deeds,  title  bad      -  -         -         -         -   186 

copyhold,  pass  by  what  description  -         -         -         -   187 
See  Vol.  i. 

PAROL  CONTRACT, 

expenses  of  investigating  title  not  recoverable  -         -52 

PARTIAL  PERFORMANCE, 

not  where  condition  makes  contract  void  if  title  cannot  be 
made         -  -  -  -  -  -  -  -  -10 

See  Compensation.     Vol.  i. 
PARTICULARS, 

of  objections  in  law  cannot  be  required    -  .54 

See  Vol.  i. 
PARTITION, 

where  covenants  upon,  run  with  the  land  ...  472 

PEDIGREE, 

abstract  of  title  of  -------     65 

evidence  of  -         -         -         -         -         -         -71.  74 

where  recitals  are  evidence  of  -----     75 

presumption  of  legitimacy       ------     76 

proof  of,  cannot  be  required  after  purchase  completed  -     99 

proof  on  sale  that  person  last  entitled  was  the  purchaser     -  230 
how  to  be  traced  under  new  law      -----  238 

See  Descent.     Heir  at  Law.     Legitimacy. 
PERMISSION, 

asked  in  the  case  of  easements,  effect  of  -  375 

PERPETUITY, 

covenant  not  to  build  on  land  or  the  like,  is  not  a  perpetuity 

493,  I'M 
PLEADING, 

in  the  case  of  easements         ------  374 

See  Vol.  iii. 
PLEDGE, 

by  seller  of  deeds  belonging  to  purchaser,  not  binding        -     !)<» 
See  Vol.  iii. 
POSSESSION, 

where  it  amounts  to  a  waiver  of  title         -  -  -         11.  14 

implied  agreement  to  pay  interest  -         -         -         -         -     20 

purchaser  let  in  and  then  turn*  d  out  of,  contract  void  against 

him ib. 
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purchaser  rejecting  title  must  return  possession         -         -     23 
when  it  accrues  under  statute  of  limitations      ...  333 
See  Deeds.     Title.     Waiver,      Vol.  i. 

POSSESS  10  FRATRIS, 

abolished 236.240,241 

POSSIBILITY, 

bare,  where  an  objection  to  title      -         -         -         -         -   183 

POWERS, 

executed  by  will,  how  to  be  attested         -  -  -  -  251 

g-eneral,  executed  by  general  devise  -         ..         -  257 

where  barrable  by  tenant  in  tail       -  -  275 

See  Vol.  i.  iii. 

PRESUMPTION, 

of  legitimacy        ------..     76 

of  lost  deeds         .........     97 

of  conveyance  of  legal  fee      ---_-.    19(J 
of  surrender  of  term      -------     iiJt 

See  Vol.  iii. 

PRETENDED  TITLE, 

sale  of  --.----..     45 

equitable  estate  under  contract  not  within  statute       -  -      1(> 

PRIOR, 

covenant  by,   to  perform  service  in   chapel,  where  it  runs 
with  the  chapel  •         -         -         -         -         -         -472 

PRIVITY  OF  ESTATE, 

necessary  for  covenants  to  run  with  land  -     464,  465.  469 

the  several  sorts  of         -         -         -         -         -         -         -466 

covenant  by  purchaser  with  mortgagor  will   not    run  -  470 

whether  the  estate  must  be  vested  in  the  covenantor  -  472 

See  Covenants. 

PRODUCTION   OF  DELDS, 

which  sustain  the  plaintiffs  title 114 

deed  creating  entail  produced  for  the  heir  in  tail          -          -  ib. 
conveyance   impeached  for  fraud,  at  what   time   to  be  pro- 
duced        ---------  ih. 

at  law,  where  party  claims  under  deed     -         -         -         -  115 

or  the  holder  is  a  tru-tee  for  the  party       -  ib. 

or  one  part  is  executed  for  all  parties           -           -           -  ib. 
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purchaser  no  relief  at  law  against  seller  of  part  who  retains 
the  deeds  -         -         -  -         -         -         -         -     ib. 

at  law,  deeds  must  be  taken  into  court,  but  not  produced    -   116 
operation  of  covenant  to  produce  deeds     ...  -     ib. 

equitable  right  to  compel,  not  sufficient  for  purchaser  -   1'22 

See  Deeds.     Vol.  i.  iii. 

PROTECTOR, 

his  power,  &c. 282 

See  Tenant  in  Tail. 

PUBLICATION, 

of  will  unnecessary         -------  252 

PURCHASE.     See   Descent.     Vol.  iii. 
PURCHASER, 

has  the  option,  where  contract  is  to  be  void  if  title  not  made 

by  a  day -         -         -         -11 

what  amounts  to  a  waiver  of  title     -----     ib. 

not  bound  by  filing-  a  bill,  although  no  title  by  abstract       -     33 

where  he  states  that  seller  cannot  make  a  title,  qu.      -     34 

must  accept  or  reject  title  where  it  is  bad  -         -  39 

should  not  file  cross  bill  if  title  is  bad       -  -  -  -     41 

may  accept  the  title  if  bad,  semble  -  -         -  -     42 

buying  a  barred  remainder,  relieved,  qu.  -  -  -     43 

should  not  act  as  owner  till  abstract  examined  -         -         -     86 
no  relief  against  seller  of  part  who  retains  the  deeds  -  -   1  15 

not  bound  to  rely  on  equitable  right  to  compel   production 
of  deeds   ---------    122 

not  bound  to  take  indemnity  -  -  -  -  -  -154 

where  bound  to  take  compensation  -  ib. 

voidable  fee  in,  confirmed  by  subsequent  act  of  tenant  in 

tail,  where  280 

effect  of  notice  in  such  cases  -  ib.  303 

under  bankruptcy  without  express  notice,  protected  against 

confirmation  of  voidable  estate     -----  305 

not  bound  by  concealed  fraud,  where        -  361 

how  far  bound  by  judgments  under  the  old  law  -         -  384 

how  far  undo]- new  law     -----    395,  396 

entitled  to  what  relief  against  incumbrances      -         -         -    ll!' 

See  Agent.     Descent.     Judgments.    Possession 

Vol.  i.  iii. 


I  N  D  E  x.  577 

PURCHASE  MONEY,  rage 

not  paid,  incumbrances  discovered  must  be  discharged        -  419 
so  if  paid,  but  conveyance  not  executed     -         -         -     ib. 
contra,  if  conveyance  executed         -  420 

but  security  is  equal  to  payment       -  428 

or  an  appropriation  of  the  money  ...  430 

See  Incumbrances.     Judgments.     Vol.  i.  iii. 
QUIET  ENJOYMENT.     See  Covenants  for  Title. 
QUIT  RENTS, 

small  ones,  subject  of  compensation  -  154.156 

See  Vol.  i. 
RECITALS, 

abstract  of-         -         -         -         -         -         -         -         -61 

where  evidence  of  pedigree     -  -         -     75 

of  deeds,  where  the  production  of  them  dispensed  with     97,  98 
RECOVERY, 

valid  where  equitable  tenant  has  also  the  legal  estate  -  263 

of  lands  in  ancient  demesne  in  superior  courts,  valid  -  268 

in  courts  without  jurisdiction,  valid  ....  269 

errors  cured  --------     ib. 

valid,  although  bargain  and  sale  not  enrolled    -  270 

although  legal  estate  not  in  tenant,  where         -  -     ib. 

See    Fine.       Estate    Tail.      Tenant     in     Tail. 
Vol.  iii. 
REFERENCE  OF  TITLE, 

in  suits         --.-_-._.     28 
back,  where  new  fact     -------29 

where  report  in  seller's  favour  overruled,   and  he  has 
another  ground  -------30 

upon  the  hearing  of  exceptions  -         -         -         -     ib. 

where  a  title  can  be  made  before  further  directions     -     31 
not,  where  object  is  delay        ------      35 

upon  motion  .------.     ib, 

inquiry,  at  what  time  title  made      -         -         -         -         -     37 

report  of  good  title  correct  although  legal  estate  out  -     40 

See  Master's  Report.     Vol.  i. 

REGISTER, 

of  judgments 403.  415 

of  lis  pendens  -         -         -         -         -         -         -         -410 

vol.  11.  i"   i* 
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of  Crown  debtors,  &c.  -         -         -         -         -         -         -411 

of  statute  deeds,  under  substitution  for  recovery  act  -  413 

of  statute  deeds  by  husband  and  wife  under  that  act  -     ib. 

of  deeds  in  register  counties  ------  414 

operation  of  unregistered  instruments       -         -         -         -     ib. 

will  should  be  registered        -         •         -         -         -         -415 

unless  seller  be  heir-at-law  and  devisee    -         -         -     ib. 

or  executor  or  legatee  of  a  leasehold      -         -         -     ib. 

or  he  has  already  the  legal  estate  -         -         -     ib. 

of  grants  of  annuities     -         -         -         -         -         -         -416 

See  Judgments.     Notice.     Searches.     Vol.  iii. 
REMAINDER, 

barred,  when  sold,  purchaser  relieved,  qu.        -         -         -     43 
man,  not  entitled  to  deeds,  or  to  have  them  brought  into 
court        -         -         -         -         -         -         -         -         -110 

man,  not  entitled   to  discovery  of  deeds  in  possession  of 
purchaser  under  tenant  for  life    -         -         -         -         -113 

title  to,  after  estate  tail  ------   187 

when  time  runs  against  -----  339.  353 

man,  barred  by  time  where  tenant  in  tail  barred         -         -  355 
man,  not  allowed  fresh  time  after  death  of  tenant  in  tail    -     ib. 
man,  may  be  barred  by  time,  where  a  grantee  under  imper- 
fect assurance  by  tenant  in  tail  -  355,   356 
man,  bound  by  judgment  of  tenant  in  tail,  where     -  396.  405. 
See  Neglect.     Vol.  i. 
RENEWABLE  LEASEHOLDS, 

title  to -         -         -150 

See  Vol.  iii. 
RENTS, 

power  to  purchaser  to  recover,  not  champerty   -         -         -     46 

small,  subject  of  compensation         -         -         -         -   154.   156 

apportioned  rent,  must  be  shown  by  deed  -         -         -   161 

power  of  re-entry  on  nonpayment  of,  and  sale  in  lots  -   162 

rentcharge,  created  out  of  estate  of  seller,  covenant  by 

seller  to  pay  it  does  not  run  -  479 

created  by  way  of  use,  covenant  by  grantor  does  not  run    -  480 

covenant  to  pay,  whether  it  runs  with  the  rents  in  any  case  481 

whether  it  runs  with  tbe  grantor's  land      -         -  486.  489 

arrears  of,  six  years  recoverable      -----  365 

receipt  of,  its  effect  under  statute  of  limitations  -         -  341 
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to  what,  the  statute  extends  ----_.  366 
misrepresentation  of  amount  of  428 

of  payment  of  429 

See  Annuity.     Fee-farm  Rent.     Vol.  i.  iii. 
RENTCHARGE.     See  Rents. 
REVERSION.     See  Remainder.     Vol.  iii. 
REVIVAL, 

of  revoked  will     --_.-_-_  254 
REVOCATION, 

of  will,  what 253,  254,  255 

See  Vol.  i. 
RIGHT  OF  ENTRY.     See  Entry,  Right  of. 
SALES  BEFORE  A  MASTER.     See  Courts  of  Equity.    Vol.  i. 
SEARCHES, 

what  should  be  directed  ------     72 

for  judgments,  expense  of,  when  recoverable    -         -         -     53 
when  to  be  made    ------  402.  405 

and  for  what  period  ------  403 

for  insolvency       -         -         -         -         -         -         -  409 

for  bankruptcy      --------     ib. 

for  statute  deeds,  under  substitution  for  recovery  act  -  413 

and  like  deeds  by  husband  and  wife  -         -         -     ib. 

for  registered  deeds  in  register  counties    -         -         -         -  414 

should  be,  just  before  execution  of  conveyance  -  416 

for  annuities         -         -         -         -         -         -         -         -ib. 

attorney  answerable  for  negligence  -  417^ 

so  chief  clerk  of  judgments      -----     jf}. 

or  registrar  of  deeds         ------     ib. 

See  Inquiry.     Judgments.     Vol.  iii. 
SEISIN.     See  Covenants  for  Title.     Uses. 

SELLER, 

without  title,  acquiring  new  one,  bound  to  convey  to  pur- 
chaser        43.  433.  541 

whether  the  heir  of  seller  is  bound    -  ib. 

to  procure  lessor's  consent  where  necessary      -         -         -   151 

not  bound  to  furnish  indemnity       -         -         -         -         -161 

where  bound  to  pay  off  incumbrance         -         -         -         -  419 

r  p  2 
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answerable  for  concealment  of  defects,  &c.       -  428 

enters  into  what  covenants  for  title  -  449 

must  lend  his  name  to  purchaser,  where  covenants  do  not 

run  with  land    --------  485 

where  his  covenants  run  with  the  lands  retained  by  him      -     ib. 
must  execute  new  conveyance  where  first  is  burned  -         -     98 
See  Conveyance.     Covenant  to  produce  Deeds. 
Purchaser.     Title.     Vol.  i.  Hi.     [Vendor]. 

SLANDER  OF  TITLE, 

what  is         ---------     46 

SOLICITOR.     See  Attorney. 

SPECIFIC  PERFORMANCE, 

not  where  purchaser  is  turned  out  of  possession  -  -     20 

where  seller  has  equitable  estate     -         -         -         -         -     28 

in  discretion  of  Court     -------     ib. 

reference  of  title  in  suits  for  ------     ib. 

not  against  seller  without  title         -         -  -         -         -     41 

but  purcbaser  may  accept  the  title  -  -  -  -  ib. 
not  where  title  doubtful  -         -         -         -         -         -165 

or  equitable   -  -         -         -         -         -         -         -166 

against  tenant  in  tail     -------  279 

of  covenant  for  further  assurance    -         -         -         -         -   541 

although  not  running  with  the  land  -  ib. 

and  altbough  seller  bought  his  new  title  -         -         -     ib. 

but  not  if  contract  was  inequitable    -  -  -  -  542 

covenants  not  to  build,  &c.  enforced         -  496 

See  Motion.      Vol.  i.  iii. 

STAMPS, 

the  proper  ones  on  conveyances       -----  444 
See  Vol.  i. 

STATUTE  DEED.     See  Estate  Tail.     Enrolment.     Tenant  in 
Tut. 

STATUTE  OF  LIMITATIONS, 

the  operation  of  the  old  law  -----     318-328 

tide  under  it  -------  328 

actions  abolished  by  the  new  law     -----  329 

vinjrs  in  new  law         -------     ib. 
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descents,  cast,   discontinuance  or  warrant)',  do  not  defeat 

right  of  entry  -----..  330 

continual  claim  does  not  save  right  of  entry  ...  fl,. 
time  run  before  act  passed  counts    -  330.  342 

right  extinguished  by  new  act 330 

entry  to  be  within  twenty  years       -  -  -  -  -  331 

ejectment,  the  remedy  ---____  332 
person  through  whom  another  claims  where  he  had  the 

right ib.  338 

when  time  begins  to  run 332 

where  there  was  a  possession  -----  333 

in  the  claimant  -------     ib. 

in  a  deceased  person   ------     ib. 

in  a  grantor        -------     ib. 

mortgagee's  right  within  twenty  years  after  last  pay- 
ment --------  334 

annuitant  under  will,  when  right  accrues  -         -         -  335 

when  time  begins  to  run  where  there  is  a  reversion    -         -  339 

where  no  possession        ------     j^ 

where  title  by  forfeiture,  &c. ib. 

effect  of  previous  possession    -----  340 
several  rights  in  one  person  barred    -  ib. 

administrator's  right  from  death 341 

rent  received  from  lessee  a  receipt  of  profits  -  -  -  ib. 
tenant  at  will,  when  right  against  him  accrues  341.  350.  352 
tenant  from  year  to  year,  &c.  by  parol,  when  right  against 

him  accrues 342.  350 

tenant  under  lease  at  rent   of  20  s.  or  more,  when  right 

against  him  accrues 342.  351 

entry  not  a  possession  -------  343 

coparceners,  joint  tenants,  &c.  in  possession,  not  the  pos- 
session of  companions         ------     ib. 

younger  brother's,  &c.  possession  not  the  possession   of 

heir 344 

acknowledgment  of  title  in  writing,  effect  of    -         -         -     ib. 

disabilities,  infancy,  &c.  allowed  ten  years        ...  345 

but  not  beyond  forty  years      -         -         -         -         -     ib. 

what  places  not  beyond  the  seas       -         -         -         _  345 

adverse  possession  not  necessary     -----     ib. 
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time  (forty  years)  runs  against  feme  covert       -  347 

remainder-man  barred,  where  -  355 

base  fees  created  before  act,  how  affected  ...  357 

voidable  fees,  how  affected      ------  359 

suits  in  equity  the  same  as  actions  -  360 

express  trust,  time  runs  from  purchase  for  value       -         -     ib. 

concealed  fraud,  time  runs,  from  what  period  -         -         -  361 

but  purchaser  without  notice  not  affected  unless  party 

to  fraud     .-------ib. 

mortgagor,  where  barred         ------     ib. 

money,  legacies,  &c.  when  barred  -----  362 

dower,  rents,  interest,  when  barred  _         .         _         _  365 

church  property  and  advowsons,  when  barred    -  368 

rights  of  common,  way,  lights,  when  barred      -         -         -  369 
moduses  and  exemptions  from  tithes,  when  established      -  376 
See  Remainder.     Tenant  in  Tail. 

STOCKS.     See  Funds.     Vol.  i.  iii. 

STRANGER, 

effect  of  covenants  for  title  entered  into  by  472 

See  Vol.  iii. 

SUIT  IN  EQUITY, 

confined  to  time  in  which  action  may  be  brought       -         -  360 
See  Sales  under.  Decree.     Statute  of  Limita- 
tions. 
SURRENDER, 

of  term,  where  presumed        -         -         -         -         -         -197 

See  Copyhold. 

SURVEY, 

costs  of,  not  recoverable  if  no  title  -         -         -         -         -     52 

TEIvANT, 

inquiry  of,  as  to  his  claims     -         -         -         -         -         -417 

See  Statute  of  Limitations.     Vol.  i.  iii. 

TENANT  FOR  LIFE, 

entitled  to  custody  of  deeds     - 110 

where  they  will  be  secured       -         -         -         -         -  ib. 

how  to  guard  against  fraud  by         -         -         -         -         -  112 

mortgagee  under  him  with  the  deeds,  without  notice           -  ib. 
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TENANT  FOR  LIFE— continued.  Page 

may  convey  the  fee  under  1  W.  4  -         -         -         -         -195 

exercise  of  easement  during-  tenancy  for  life,  effect  of         -  373 
See  Vol.  i. 
TENANT  IN  COMMON, 

possession  of  one,  not  the  possession  of  the  other       -         -  343 
TENANT  IN  TAIL, 

who  is  deemed  such       ------- 

power  to  acquire  the  fee  -         -         -         - 

against  whom  disposition  valid  - 

in  contingency,  his  power      - 
where  he  can  bar  a  power       -         -         -         -         - 

or  a  shifting  clause         -         -         -         -         - 
owner  of  prior  estate  may  consent  without  conveying 
may  create  an  estate  or  charge        - 
contracts  void  under  the  act,  but  may  be  enforced 
voidable  fee  in  purchaser  confirmed  by  subsequent  act 

but  not  against  purchaser  without  express  notice 
base  fee  may  be  enlarged        - 

where  it  merges     ------ 

partial  dispositions  by,  their  operation      - 

protector's  power 282.  287.  293 

protector,  who  may  be  -         -         -         -         ib.  283,  284.  294 

protector  selling  his  interest  but  retaining  his  power      284.  298 
protector,  how  excluded  ------  285 

protector  where  treason,  felony,  infancy,  lunacy,  &c.       ib.  297 
protector's  power  not  controllable   -----  287 

nor  the  exercise  of  it  a  breach  of  trust     -         -       ib.  300 

consent  by,  cannot  be  revoked  -         -         -         -  288 

by  what  deeds  estates  tail  are  to  be  barred         -  ib. 

protector  is  to  consent        -  289 

husband  of,  must  concur         ------     ji)# 

deeds  to  be  enrolled        -------     ib. 

leases  excepted,  where    ------  290 

equity  cannot  relieve  against  defect  -  291 

base  fee  created,  not  under  act         -         -         -         -         -     ib. 

of  copyholds,  his  power  ------  302 

priority  of  subsequent  purchaser  without  notice  -  303 

where  bankrupt,  power  to  bar  entail  -  304 

provisions  in  favour  of  purchasers     -         -         -       ib.  305 
of  money  entailed,  his  power  -.----  306 
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how  deeds  are  to  be  enrolled,  &c.    -----  309 

protection  to  purchasers  against  deeds  not  enrolled       -  309 

of  estates  in  Ireland,  his  power        -----  312 

barred  by  time,  remainder-man  barred  also         -         -         -  355 

time  allowed  to  him  not  extended  by  his  death  -         -     ib. 

imperfect  assurance  by,  time  runs   in   favour   of  grantee 

against  remainder-man        -----     355,  356 

provision  not  retrospective       -----  357 

judgments  against,  bind  issue  and  remainder-men       -    395.  405 

See  Vol.  i. 

TERM  OF  YEARS, 

abstract  of  title  to           -         -         -         -  -         -         -64 

where  a  protection  against  judgments       -  390.  399 

where  against  Crown  debts       -          -  -          -          -411 

See  Judgments.    Leaseholds.  Notice.    Vol.  i.  iii. 

TIME, 

allowed  to  cure  objections  in  suits    -         -  -  -         -     32 

not  where  a  new  suit  necessary         -  ib. 

inquiry  at  what  time  title  made       -         -  -  -          -     37 

for  production  of  deeds,  enlarged  in  equity  -  -               87 

where  a  bar  by  non-claim        -         -         -  -  -         -318 

See  Statute  of  Limitations.  Vol.  i. 

TITHES, 

impropriate,  grant  of-         -  -         -         -         -         -84 

merger  of,  &c.        -  -         -         -         -         -       ib.  139 

title  to  - 139 

title  to  an  estate  free  from      -         -  -  -         -         -140 

modus,  title  to--------     ib, 

charged  with  repairs  of  chancel,  &c.         -         -         -         -   154 

cases  upon  titles  to         -         -         -         -         -         -         -181 

exemptions  from,  when  established  by  time      -         -         -  376 
covenants  relating  to,  run  with        -----  482 

covenant  to  contribute  to  expense  of  suit  for  modus  does 

not  run 495,496 

Sec  Vol.  i.  iii. 

TITLE., 

good,  right  to  under  contract  by  law  2 

condition  that  purchaser  shall  accept  the  title,  valid  3 

but  must  be  unambiguous        -----  ib. 
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condition  not  to  require  lessor's  title  -  -  -  -3 

may  be  proved  bad  aliunde       -----     jb. 

right  to  good  title  not  excluded  by  provision  for,  and  state- 
ment of,  deeds  ---         _         _         _         _         .       5 

condition  to  accept  ground  by  a  description  in  the  deed,  ex- 

istence  of  ground  must  be  shown  6 

condition  to  accept  a  bond  for  title,  binding       -  -  -        7 

must  be  shown,  although  condition  to  make  contract  void  if 

title  not  deduced         -_-_-.  -9 

condition  to  make  contract  void  if  not  a  good  title,  no  right 
to  part  with  abatement         -  -  -  -  -  -10 

condition  to  avoid  title  by  a  day  if  title  not  made,  is  at  the 
purchaser's  option      -         -         -         -         -         -         -11 

what  amounts  to  a  waiver  of  -  -  -  -  -  -     ib. 

accepted  by  possession  of  estate  and  abstract,  not  objecting       13 

accepted  by  lease,  conveyance,  &c.  -  -  14,  15.17 

re-sale,  &c.  ------      16 

accepted  by  contract  after  notice     -         -         -         -         -      17 

not  by  opinion  of  purchaser's  counsel  -  -  -     ib. 

acceptance  of,  confined  to  abstract  -  -  -  -      18 

no  acceptance  by  acts,  whilst  objection  maintained    -  -     21 

reference  of,  in  suits  for  specific  performance    -  28 

may  be  made  before  further  directions      -  -  -  -     31 

good,  if  party  entitled  agree  to  join  -  ib. 

bad,  shown  by  abstract,  purchaser  not  bound  by  filing  bill  -     33 
inquiry  at  what  time  made       -  -  -  -  -  -     37 

where  bad,  must  be  accepted  or  rejected  -  -         -  -     39 

no  relief  against  neglect  to  examine  title  -  -  -     44 

sale  of  pretended  --------     4.5 

action  for  slander  of-  -  -  -  -  -  -46 

amount  of  incumbrances,  no  objection  to   -  -  -  -      78 

may  be  valid,  although  no  covenant  to  produce  deeds   run- 
ning-with  the  land     -  -  -  -  -  -  -131 

root  of,  under  the  old  law         -  -  -         -  -  -132 

prior,  where  to  be  produced     ------    133 

root  of,  under  the  new  law,  sixty  or  forty  years  -  -   135 

may  be  required  in  some  cases  beyond  sixty  years       -    138 

must  commence  with  a  document,  if  in  seller's  power  -  139 

to  copyholds,  forty  years  ------     ib. 

to  lay  tithes  --------      ib. 

VOL.  II.  Q  Q 
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to  estate  free  from  tithes         -         *         -         -         -         -140 

to  modus      -         -         -         -         -         -         -         -         -ib. 

to  advowson  -         -         -         -         -         -         -         -ib. 

lessor's  title  to  be  produced  on  sale  of  lease      ...   14o 

even  at  law  -         -         -         *         -         -         -         -147 

but  purchaser  with  notice  of  inability  to  produce  the 
title,  bound  -         -         *         -         -         -         -148 

and  is  bound  to  accept  assignment  without  the  title  if 
he  has  so  agreed  --------     ib. 

but  in  general  may  show  title  is  bad  aliunde      -  -   149 

root  of  lessor's  title,  where  lease  sold        -         -         -         -     ib. 

to  renewable  leaseholds  -         -         -         *■         -         -150 

to  equitable  estate  -         -         -         -         -         -         -152 

by  assignees,  must  be  a  full  one        -  -  %         -  -     ib. 

with  indemnity,  where  enforced        -  -  -  -  -153 

to  apportioned  rent  -  -  -  -  -  -  -161 

of  leaseholds  bad,  where  sale  in  lots,  and  lessor  has  a  power 
of  re-entry  on  breach  of  covenants         -         -         -         -163 

doubtful,  not  enforced  against  purchaser  -  -  -  -   165 

doubtful,  what  is  -  -  -  -  -  -  -  -176 

cases  decided  that  titles  were  doubtful       ...     176-180 

that  titles  were  not  doubtful  ...   l^'O 

where  right  of  entry  for  mines  reserved  to  Crown        -  -   1  83 

suspicion  of  fraud,  its  operation  on  -  -  -  -    185 

suggestion  of  old  entails,  &c.  its  operation  on    -  183 

where  third  party  has  filed  a  bill      -  -  -  -  -    185 

to  long  term  and  forfeited  mortgage  in  fee  of  reversion,  not 
good         -         -         -         -         -         -         -         -         -186 

where  part  of  estate  not  described  in  deeds,  bad         -  -    187 

depending  on  destruction  of  contingent  remainders,  valid  -      ib. 
under  power  in  mortgage  deed,  good        -  -  -  -   188 

to  an  allotment  before  award  -  -  -  -  -  -    190 

cases  where  titles  decided  to  be  good  at  law      -  198 

at  law,  not  doubtful 198.  202 

equitable  objections  to,  considered  at  law  ...  202 
depending  upon  questions  of  fact  -----  207 
under  old  statutes  of  limitation         -  328 

defective,  no  relief  after  completion  ....  424 
not  examined,  purchaser's  risk         -  426 

purchase  with  all  defects  of  title 129 
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to  what  covenants  for,  a  purchaser  is  entitled  -         -         -  449 
See  Action.      Agent.     Compensation.     Convey- 
ance.     Expenses.      Funds.      Interest.      Pi  k- 
chaser.      Reference    op    Title.      Searches. 
Time.     Waiver  of  Title.     Will.     Vol.  i.  iii. 

TROVER, 

for  deeds  belonging-  to  purchaser     -----     90 
not  by  settlor  for  deeds  against  conveyancer  after  estate  is 
settled  away       -         -         -         -         -         -         -         -'91 

TRUSTEES, 

take  the  fee  by  devise,  where  -----  258 

upon  express  trusts,  how  time  runs  upon  alienation  -  -  360 

can  convey,  discharged  of  judgments,  where    -         -    387.399 
covenants  by,  how  construed  -  -  -  -  -  -519 

See  Vol.  i.  iii. 

UNDERWOOD.     See  Crop. 

USES, 

whether  deeds  pass  with  seisin  -  -  -         -  -   lm 

conveyance  to,  with  whom  the  covenants  should  be  entered 

into  -_-----.-  459 

rents  created  by,  where  covenant  to  pay  runs  with  them     -  479 

VENDOR.     See  Seller.     Vol.  i.  iii. 

VOIDABLE  FEE, 

how  affected  by  new  statute  of  limitations         ...  359 

WAIVER  OF  TITLE, 

by  possession         -         -         -         -         -         -         -         -11 

of  objection  to  right  of  sporting,  no  compensation      -         -12 
by  lease,  conveyance,  &c.       -----         14,  1.5 

bv  acts  of  ownership,  where    -  -  *  -  -  -15 

by  re-sale,  where  -         -         -         -         -         -         -         -lo' 

by  contract  after  notice  -  -  -  -  -  -      \'t 

not,  by  opinion  of  counsel     -  -  -  -  -  -     ib. 

yet  compensation  allowed  for  part    -  -  -  -  -20 

relying  upon  one  objection  not  a  waiver  of  another     -         -     23 
rebutted  by  seller's  producing  further  title  -  38 

of  right  to  lessor's  title,  by  previous  notice        -         -         -    148 
See  Title.     Vol.  i. 

WARRANTY, 

does  not  defeat  right  of  entrv  -  -  -         -  271 
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covenant  by  grantor  to  cleanse  it,  runs  with  his  land  -  485 

covenant  by  purchaser  not  to  sell  water  from  well  to  injure 

seller's  waterworks,  whether  it  runs     -  -         -  496 

covenant  for  purchaser  to   draw  water   not   included  in   a 
covenant  for  seisin  in  fee    ------  522 

WAV 

obstruction  of,    by  gate,    a    breach  of  covenant    for   quiet 
enjoyment         --------  537 

WILL, 

must  be  produced,  although  inoperative  and  seller  is  heir    -   103 
need  not  be  proved  in  equity  ------     ib. 

how  ro  be  executed        -         -         -  -         -         -         -  2.51 

publication  of,  unnecessary      ------  252 

witnesses  to  --------     ib. 

revocation  of  ------  -    253.  255 

alterations,  &c,  of  -------  254 

revival  of  revoked  will  ------  -     ib. 

See  Devises.     Vol.  i.  iii. 
WITNESSES, 

to  will ...  252 

See  Vol.  i. 
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